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NEW     COMMENTARIES 


THE  LAWS   OF  ENGLAND. 


BOOK   IV. 

OF  PUBLIC  mGB.TS— (continued) 


PART  III. 

OF  THE  SOCIAL  ECONOMY  OF   THE 
REALM. 


We  have  now,  in  our  examination  of  Public  Rights, 
treated  successively  of  the  Civil  Government  and  of  the 
Church  ;  but  there  are  certain  other  institutions  which 
belong  equally  to  the  Division  of  Public  Rights, — and 
which  we  may,  as  relating  immediately  to  the  community 
at  large  (or  to  large  classes  of  it),  without  impropriety 
(though  perhaps  without  sufficient  authority),  include 
under  the  general  law  of  Social  Economy^ — and  to  the 
consideration  of  these  we  will  now  proceed. 


S.C. — VOL.  III. 


(     2     ) 


CHAPTER   I.— SECTION  I. 

OF   CORPORATIONS   IN   GENERAL, — AND    OF    LIMITED 
COMPANIES. 


Corporations  are  artificial  persons,  recognized  or  con- 
stituted by  the  law,  and  endowed  by  it  with  the  capacity 
of  perpetual  succession  (a)  ;  and  of  corporations,  there  is 
a  great  variety,  subsisting  for  the  advancement  of  religion, 
of  learning,  and  of  commerce. 

The  original  invention  of  corporations  is  commonly 
attributed  to  the  antient  Romans  ;  and  however  that  may 
be,  they  were  much  developed  by  the  Roman  civil  law, 
and  were  recognized  also  by  the  canon  law,  from  whence 
our  spiritual  corporations  are  derived. 

Corporations  are,  with  us,  either  aggregate  or  sole, — 
corporations  aggregate  consisting  of  many  persons  united 
together  into  one  society, —  of  which  kind  are  the  mayor 
and  commonalty  of  a  city,  the  dean  and  chapter  of  a 
cathedral  church,  and  the  like  ;  and  corporations  sole 
consisting  of  one  person  only  and  his  successors, — of 
which  kind  are  the  sovereign,  all  bishops,  all  rectors  and 
vicars  (&),  all  vicars  choral  (c),  and  the  like.  And  as 
regards  a  rector  or  vicar  in  particular,  the  endowments  of 
the  living  are  vested  in  him  as  for  a  freehold  estate  ;  but 
this  freehold,  if  vested  in  him  in  his  natural  capacity,  would 
on  his  death  have  descended  to  his  heirs  :  who  mioht  or 


(a)    Vide  -mp.   vol.    I.  pp.    261,  (c)  Greaves  v.   Parfitt,  7  C.  B. 

331.  (N.s.)838. 

(&)  Co.  Litt.  43. 


CH.  I.  S.  I. — OF  THE  LAWS  RELATING  TO  CORPORATIONS.   3 

might  not  have  been  compellable  to  convey  it  to  the  next 
incumbent  ;  and  at  the  best,  the  conveyance  would  have 
been  attended  with  expense  and  trouble,  to  be  repeated 
again  and  again  on  every  change  of  incumbent.  The  law, 
therefore,  has  wisely  ordained,  that  the  parson,  quatenus 
parson,  shall  never  die,  any  more  than  the  sovereign — by 
making  him  and  his  successors  a  corporation.  By  which 
means  all  the  rights  of  the  parsonage  are  preserved  entire 
to  the  successor  ;  for  the  present  incumbent,  and  his  pre- 
decessor who  lived  eight  centuries  ago,  are  in  law  one 
and  the  same  person  :  and  what  was  given  to  the  one,  was 
given  to  the  other  also. 

Again,  corporations  are  either  ecclesiastical  or  lay, — 
ecclesiastical  (otherwise  called  spiritual)  corporations  being 
where  the  members  are  entirely  spiritual  persons,  such  as 
bishops,  parsons,  and  the  like  (which  are  corporations  sole), 
or  such  as  deans  and  chapters  (which  are  corporations 
aggregate)  ;  and  lay  (otherwise  called  temporal)  corpora- 
tions being  either  civil  or  eleemosynarij,  corporations  which 
are  erected  for  temporal  purposes  (mostly  of  a  commercial 
character)  being  called  civil,  and  those  which  have  been 
created  for  the  perpetual  distribution  of  alms  being  called 
eleemosynary.  And  civil  corporations  are,  e.g.,  the  trading 
companies  (or  guilds)  of  London  and  other  towns  estab- 
lished for  the  regulation  of  manufactures  and  commerce), 
and  include  the  Royal  College  of  Physicians,  the  Royal 
College  of  Surgeons  of  England,  the  Royal  Society  {d), 
and  the  Society  of  Antiquaries.  The  Universities  of 
Oxford  and  Cambridge  are  also  civil  corporations  {e), — 
it   being   clear   that  they  are   not   ecclesiastical,  but  lay 

{d)  Beaumont  v.  Oliveira,  Law  government   of  the  university  of 

Rep.,  4  Ch.  App.  309.  Oxford    is   mainly  vested   in  the 

(e)     Rex    V.    Cambridge    {Vice-  Hebdomadal  Council,  a  body  eon- 

Chancellor),  3  Burr.  1656.     Under  sisting  of  twenty-two  persons,  of 

the    17    &    18   Vict.    c.    81,    the  whom  four  are  ex  officio  members 

B  2 
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corporations,  being  composed  of  more  laymen  than 
clergy  ;  and  they  are  not  eleemosynanj  foundations, 
though  stipends  therein  are  annexed  to  particular  pro- 
fessors,— for  such  stipends  are  rewards  pro  opere  et  lahore, 
precisely  as  in  the  case  of  the  salaried  officials  of  ordinary 
civil  corporations.  And  eleemosynary  corporations  are,  e.g.^ 
hospitals  for  the  maintenance  of  the  poor,  sick,  and 
impotent;  also,  all  colleges,  both  in  our  universities  and  out 
of  them,  such  colleges  being  founded  for  two  purposes,  that 
is  to  say,  (1.)  For  the  promotion  of  piety  and  learning; 
and  (2.)  For  affording  assistance  to  the  members,  in  order 
to  enable  them  to  prosecute  their  studies  with  greater  ease 
and  assiduity, — all  which  eleemosynary  corporations, 
though  in  some  things  partaking  of  the  nature  of  eccle- 
siastical bodies,  are  lay  and  not  ecclesiastical,  even  though 
composed  of  ecclesiastical  persons  (/')  ;  and  accordingly, 
they  are  not  subject  to  the  jurisdiction  of  the  Ecclesiastical 
Courts,  or  to  the  visitation  of  the  ordinary  (or  diocesan)  in 
his  spiritual  character  {g). 

Having  thus  enumerated  the  varieties  of  corporations, 
we  will  next  proceed  to  consider — I.  How  corporations  are 
created  ;  II.  Their  powers,  capacities,  and  incapacities  ; 
III.  How  they  are  visited  ;  IV.  How  they  are  dissolved. 

I.  [Corporations  were  created  under  the  civil  law  by 
the  mere  voluntary  association  of  the  members,  the  object 
of  the  association  not  being  contrary  to  law, —  for  then  the 

<thechancellor,  the  vice-chancellor,  persons,  of  whom  two  are  ex  officio 

and   the    two  proctors),  and  the  members  (the  chancellor  and  the 

other   eighteen  are  elected,   viz.,  vice-chancellor),    and     the    other 

six  from  the  heads  of  houses,  six  sixteen    are     elected,    viz. ,    four 

from  the  professors,  and  six  from  heads  of  colleges,  four  professors, 

masters   of  arts  of  not  less  than  and  eight   other  members  of  the 

■five   years'   standing  ;   and  under  senate. 

the    19    &    20   Vict.    c.    88,    the  (/)  1  Bl.  Com.  470  ;  Philips  v. 

government   of   the  university  of  Bury,  1  Ld.  Raym.  6. 

Cambridge  is  vested  in  the  Council  (g)  Christian's  Blackstone,  vol.  i. 

of  the  Senate,  consisting  of  eighteen  p.  472  (note). 
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[corporation  would  have  been  ilUcitum  collegium  (h) ;  but  in 
England,  and  according  to  the  English  law,  the  sovereign's 
consent  is  absolutely  necessary  to  the  erection  of  any 
corporation  ;  which  consent  of  the  crown  may  be  either 
implied  or  express, — being  implied,  in  the  case  of  corpora- 
tions which  exist  by  force  of  the  common  laio  or  hj  prescript 
tion  (/),  and  being  express,  when  given  either  by  (sub- 
sisting) Act  of  Parliament  or  by  (subsisting)  charter, — 
the  authority  of  Parliament  (as  regards  the  creation  of 
corporations)  having  been  usually  exercised  only  in  recog- 
nition of  (or  in  aid  of)  the  royal  prerogative  (k).  Thus, 
the  charter  of  the  Royal  College  of  Physicians,  (of  the 
tenth  year  of  Henry  the  Eighth,)  was  confirmed  by  the 
14  &  15  IJen.  VIII.  c.  5  (l)  ;  and  the  corporation  of  the 
Bank  of  England  was  created  by  the  crown,  under  the  5  & 
6  Will.  &  Mary,  c.  20  ;  and  municipal  corporations  are 
created  by  charter  of  the  sovereign  under  the  provisions, — 
formerly  of  the  5  &  6  Will  IV.  c.  76,  as  amended  by  the 
40  &  41  Vict.  c.  69],  and  now  of  the  45  &  46  Vict.  c.  50, 
ss.  210—218,  as  amended  by  the  56  &  57  Vict.  c.  9.  But 
the  power  of  parliament  has  latterly  been  most  frequently 
invoked  for  the  incorporation  of  public  and  other  trading 
companies, — although  the  crown  still  may  (and  not  un- 
frequently  does),  by  its  own  charter  or  letters  patent 
(subject  always  to  the  relevant  Acts),  erect  a  corporation. 
And  when  such  companies  are  erected  by  special  Act  of 
Parliament,  the  special  Act  usually  (for  the  sake  of 
brevity)  incorporates  one  or  more  of  the  relevant  general 

(h)  Ff.  47,  22,  1.  foundation  of  any  new  college  or 

(i)  2  Inst.  330.  university   is    to    be   laid    before 

(k)  See  1  Vict.   c.  73,  amended  parliament  for  a  period  of  not  less 

by  the  47  &  48  Vict.  c.  56  ("  An  than  thirty  days  before  the  report 

Act  to  declare  the  Law  relating  to  of  the  Privy   Council  thereon  is 

the    Incorporation    of   Chartered  submitted  to  her  Majesty. 
Companies").    And  by  the  College  [1)  Dr.  Bonham's  Case,  8  Rep. 

Charter  Act,  1871  (34  &  35  Vict.  107. 
c.  63),  the  crown's  charter  for  the 
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Acts  noted  below  (m), — the  special  Act  defining,  of  course, 
the  objects  for  which  the  company  is  incorporated,  con- 
ferring special  powers  on  the  company,  and  in  general 
limiting  a  time  within  which  these  powers  are  to  be 
exercised;  and  the  special  Act  may  also  impose  such  other 
restrictions  (as  to  the  deposit  of  money,  by  way  of  securing 
the  due  exercise  of  the  powers,  or  otherwise)  as  the  nature 
of  the  case  may  render  expedient  (n). 

[The  creation  by  the  crown  of  a  body  corporate  may  be 
performed  by  the  words  creamus,  erlghnus,  fundamus, 
incorporamus,  or  the  like  ;  nay,  it  has  been  held,  that  if 
the  crown  grants  to  a  set  of  men  to  have  gildam  mer- 
caforiam,  a  mercantile  meeting  or  assembly  (o),  this  is 
also  sufficient  to  incorporate  and  establish  them  for 
ever  (p). 


(m)  The  Companies  Clauses 
Consolidation  Act,  1845  (8  & 
9  Vict.  c.  16)  ;  The  Lands  Clauses 
Consolidation  Act,  1845  (8  & 
9  Vict.  c.  18)  ;  The  Railways 
Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  20) ;  The  Commis- 
sioners Clauses  Act,  1847  (10  & 
II  Vict.  c.  16) ;  The  Waterworks 
Clauses  Act,  1847  (10  &  11  Vict, 
c.  17)  ;  The  Harbours,  Docks,  and 
Piers  Clauses  Act,  1847  (10  & 
11  Vict.  c.  27)  ;  and  the  Towns 
Improvement  Clauses  Act,  1847, 
(10  (fell  Vict.  c.  34);  some  of  which 
Acts  have  also  since  been  variously 
amended,  namely.  The  Companies 
Clauses  Consolidation  Act,  1845, 
by  52  &  53  Vict.  c.  37,  repealing 
the  51  &  52  Vict.  c.  48  ;  The  Lands 
Clauses  Consolidation  Act,  1845, 
by  23  &  24  Vict.  c.  100,  32  & 
33  Vict.  c.  18  ;  46  &  47  Vict.  c.  15, 
and  58  &  59  Vict.  c.  11  ;  and  The 


Waterworks  Clauses  Act,  1847, 
by  26  &  27  Vict.  c.  93.  See  also 
The  Telegraphs  Act,   1863   (26  & 

27  Vict.  c.  112),  amended  by  29  & 
30  Vict.  c.  3 ;  The  Companies 
Clauses  Act,  1863  (26  &  27  Vict, 
c.  118)  ;  The  Railway  Companies 
Powers  Act,  1864  (27  &  28  Vict, 
c.  120);  The  Railways  Construc- 
tion   Facilities   Act,    1864   (27  & 

28  Vict.  c.  121)  ;  and  The  Com- 
panies Clauses  Act,  1869  (32  & 
33  Vict.  c.  48). 

(n)  9  Vict.  c.  20 ;  55  &  56  Vict. 
0.27. 

(o)  Gild  signified  among  the 
Saxons  a  fraternity ;  and  such 
gilds  as  were  commercial  gradually 
took  the  shape  of  our  present 
municipal  corporations,  with  a 
place  of  meeting  called  the 
Guild-hall. 

(p)  10  Rep.  30;  1  Roll.  Ab. 
513. 
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[The  crown,  (it  is  said,)  may  grant  to  a  subject  the 
power  of  erecting  corporations,  though  the  contrary  was 
formerly  held  (q).  That  is,  the  crown  may  permit  the 
subject  to  name  the  persons  and  powers  of  the  corpora- 
tion at  his  pleasure  ;  but,  in  such  a  case,  it  is  really  the 
sovereign  that  erects,  and  the  subject  is  but  the  instrument, 
— for,  though  none  but  the  crown  can  make  a  corporation, 
yet  qui  facit  per  alium,  facit  per  se ;  and  in  this  manner, 
the  Chancellor  of  the  University  of  Oxford  has  power  by 
charter  to  erect  corporations, — and  he  has  exercised  this 
power,  by  the  erection  of  matriculated  companies  of 
tradesmen  subservient  to  the  students. 

When  a  corporation  is  erected,  a  name  is  always  given 
io  it,  or  (supposing  none  to  be  actually  given)  a  name  will 
attach  to  it  by  implication  (7')  ;  and  by  that  name  alone,  it 
must  sue  and  be  sued  and  do  all  legal  acts, — although  a 
minute  variation  therein  is  not  material ;  and  the  name  is 
capable  of  being  changed,  by  competent  authority  (s), 
without  ajffecting  the  identity  or  capacity  of  the  corpora- 
tion in  other  respects  {t).  But  some  name  is  of  the  very 
being  of  its  constitution  (u), — for  the  name  of  incorporation, 
says  Sir  E.  Coke,  is  as  a  proper  name,  or  name  of  baptism  ; 
and  therefore  when  a  private  founder  gives  his  college  or 
hospital  a  name,  he  does  it  only  as  a  godfather,  and  by 
that  same  name,  the  king  baptizes  the  corporation  (*')•] 

II.  A  corporation  as  such  has  divers  powers  and  rights, 
capacities  and  incapacities,  the  greater  part  of  which  are 


[q)    Bro.  Ab.   tit.    Prerog.  53  ;  (5)    gee    25    &  26  Vict.    c.    89 

Vin.    Prerog.    88,   pi.    76  ;   Year  (Companies  Act,  1862),  s.  13. 

Book,  2  Hen.  7,  13  ;  R.  v.  Coopers  ^^^  ^  ^^^  g^  .  ^^^  35  &  26  Vict. 

Company,  7  T.  R.  548.  ^q       ,  o 

(r)  1    Salk.    191  ;     1    Bl.     Com.  ^'       '  ^' 

■^^g  («)  Gilb.  Hist.  C.  P.  182. 

(x)  10  Rep.  28. 
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applicable  only  to  corporations  aggregate, — though  some 
belong  to  either  class.  Thus, — (1.)  A  corporation  aggre- 
gate may  sue  or  be  sued,  implead  or  be  impleaded,  grant 
or  receive,  and  (in  short)  perform  any  act,  by  the  corporate 
name,  as  a  natural  person  may  by  his  individual  name. 
(2.)  And  a  corporation  is  amenable  to  such  judgments  as 
shall  be  given  against  it  in  any  action, — but  in  respect 
only  of  the  corporate  property,  and  not  so  as  to  fix  the 
corporators  with  individual  liability  (?/).  (3.)  [The  acts 
of  a  corporation  aggregate  must,  in  general,  be  under  its 
common  seal, — for,  being  an  invisible  body,  it  cannot 
manifest  its  intentions  by  any  personal  act  or  oral  dis- 
course ;  and  therefore  it  acts  and  speaks  only  by  its 
common  seal, — the  affixing  of  the  seal,  and  that  only, 
uniting  the  several  assents  of  the  individual  corporators, 
and  making  one  joint  assent  of  the  whole  (^).]  But 
there  are  cases  in  which  convenience  has  introduced 
exceptions  to  this  rule, — e.g.,  a  corporation  may  (through 
its  head)  retain  a  solicitor  (a),  or  authorize  a  bailiff  to 
distrain, — neither  of  which  acts  need  be  authenticated 
under  the  common  seal  (&)  ;  and  an  action  will  lie  against 
a  corporation  on  an  executed  contract  of  which  it  has 
received  the  benefit,  although  such  contract  was  not  under 
the  common  seal  (c).  (4.)  [A  corporation  aggregate  may 
make  bye-laws  or  private  statutes  for  its  own  better 
government  ;   and  these,  unless  contrary  to  the  laws  of 

iy)  The  maxim  of  the  civil  law  DiggJe  v.   London  and   Blachwall 

is  the  same  :  ">Si  quid  universitati  Railway  Company,  5  Exch.  442. 

dehetur,  singulis  non  debetur  ;  nee  („)    j^^^/^^^    ^     Guardians    of 

quod     debet     umversitas,     smguli  Oxford,  2  Ell.  &  Ell.  pp.  192,  238. 


debent."    Ff.  3,  4,  7. 


(b)  Lutw.  1497;  1  Salk.  191. 


(z)    Dav.    44,    48;     Arnold  v.  ,  ,    „                 ^        ,■ 

i,r            J-  n     J     A  ^/i        e.  r<     con  (c)    KimaH   V.   Guardians  of  the 

Jfawor  o/Poo/e,  4  Man.  &  Gr.  860;  „,   '     ,         ,^   .                         "^ 

V                  n            .■         r    T  ^^'^^i  Ham  Union,  10  Exch.  867  ; 

Young   v.    Corporation   of  Learn-  ^ 

ington,  8  App.  Ca.  517  ;  Gover>ior  -^^"^^^  of  Ireland  Colliery  Company 

\i  n                   fn             nr-  Y.  Waddle,  Law  Rep.,  4  C.  P.  617. 

and  Company  of  Cojyper  Mines  v.  ^  ' 

Fox   and  Others,    16   Q.    B.    229 ; 
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[the  land  (d),  or  contrary  to  or  inconsistent  with  their 
charter  (e),  or  manifestly  unreasonable  (/),  are  binding 
on  the  members, — for  as  natural  reason  is  given  to  the 
natural  body  for  *the  governing  of  it,  so  bye-laws  or 
statutes  are  a  sort  of  political  (or  corporate)  reason  to 
govern  the  body  corporate  ;]  and  this  right  (or  power) 
is  so  much  of  course,  that  where  a  charter  of  incorpora- 
tion gave  (to  a  sub-committee)  power  to  make  bye-laws  as 
to  specified  matters,  the  body  at  large  was  held  neverthe- 
less to  have  the  power  to  legislate  with  regard  to  all 
matters  not  so  specified  (g)  ;  and  every  corporation  has 
•the  right  to  alter  or  repeal  the  bye-laws  which  itself  has 
made  (h).  (5.)  Among  the  incidents  of  a  corporation 
aggregate  may  also  be  classed  the  disabilities  to  which  it 
is  subject, — [and  which  disabilities  are  (or  comprise)  the 
following  : — The  corporation  must  always  appear  in  court 
by  attorney  (/)  ;  it  cannot  be  executor  or  administrator, 
nor,  indeed,  perform  any  personal  duties  ;  it  cannot  be 
seised  of  lands  to  the  use  of  another  (k)  ;]  and  it  can 
be  guilty  of  no  crime  in  its  corporate  capacity  Q), — 
although,  in  certain  cases,  it  is  liable,  e.g.,  to  an  indictment 


(d)  R.  V.  Coopers  Company,  1  the  corporation  in  that  behalf 
T.  R.  543  ;  Ipswich  Taylors'  Case,  appointed  by  the  Court  (Order 
11  Rep.  53.  xxxi.   r.   5 ;    Berkeley  v.  Standard 

(e)  Rex  V.  Cuthush,  4  Burr.  Discount  Co. ,  13  Ch.  Div.  97 ; 
2204  ;  Hohlyn  v.  Hose,  2  Bro.  P.  C.  Mayor  of  Swansea  v.  Quirk, 
329  ;  R.  V.  Cambridge,  2  Selw.  N.  5  C.  P.  D.  106)  ;  and  a  corporation 
P.  1144.  obtains    such    discovery    on    the 

(f)  Piper v.Chappell,14:'Mee.Si  affidavit  of  its  solicitor, — scil., 
W.  624;  Queen  (The)  v.  Powell,  where  an  affidavit  is  required 
3  Ell.  &  Bl.  377.  [Kingsford  v.  Great  Western  Rail- 

ig)    R.   V.    Westwood,  7  Bing.  1  ;  ivay  Company  16  C.  B.  (n.s.)  761). 

S.  C,  4  B.  &  Cress.  781 ;  4  Bligh,  {k)  Bro.  Abr.  tit.  Feoiiment  al 

(N.s.)  213.  Uses,  40  ;  Bac.  on  Uses,  347. 

{h)  R.  V.  Ashwell,  12  East,  22.  (I)    1  Bl.  Com.  476 ;  Stevens  v. 

(i)  Hence  a  corporation,  when  Midland       Railway       Company, 

required  to  give  discovery  of  docu-  10  Exch.  352. 
ments,  does  so  by  some  officer  of 
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for  ;illowin<^  a  bridoe  or  a  highway  (the  repair  of  which 
belongs  to  it  hy  law)  to  fall  into  decay;  and  it  can  be  sued 
for  a  libel  (?n).  [Moreover,  aggregate  corporations  which 
have  a  head, — e.^.,  a  dean  and  chapter, — cannot  (during 
the  vacancy  of  the  headship)  do  any  act,  save  to  appoint  a 
new  head  ;  nor  can  they,  while  without  a  head,  accept 
a  grant  (n).  But  there  may,  of  course,  be  a  corporation 
aggregate  without  a  head, — e.(j.,  the  collegiate  church  of 
Southwell  in  Nottinghamshire,  which  consists  only  of 
canons  (o)  ;  and  the  governors  of  the  Charter-house, 
London,  who  have  no  president  (or  superior),  but  are  all 
of  equal  authority.  (6.)  Another  incident  of  corporations 
aggregate  is,  that  the  act  of  the  major  part  is  esteemed 
the  act  of  the  w^hole, — for  although,  by  the  civil  law,  the 
major  part  must,  at  the  least,  have  consisted  of  two-thirds 
of  the  whole  (p),  yet,  with  us,  ani/  majority  is  sufficient 
to  determine  the  act  of  the  whole  body  (q).  (7.)  It  is  also 
incident  to  corporations  aggregate  to  have  the  power  of 
electing  their  own  members ;  and  when  this  power  is  not 
specially  assigned  by  the  charter  to  a  committee  of  the 
members,  it  belongs  to  the  major  part  of  the  corporation 
duly  assembled  for  the  purpose;  and  it  may,  in  general, 
be  delegated  to  a  select  body  of  the  corporators  (r). 
Also,  (8.)  Corporations  aggregate  may  take  goods  and 
chattels  for  the  benefit  of  themselves  and  their  successors, — 
just  as  natural  persons  may  for  themselves  their  executors 
and  administrators  ;  but  a  sole  corporation  cannot  take 
goods  in  his  corporate  capacity, — because  such  moveable 

(to)      Whitfield    v.   The    South-  (??)  Co.  Litt.  263,  264. 

Eastern  liaibcay  Company,  1  Ell.  (o)  3  &  4  Vict.  c.  113;  ss.  18,  36, 

B.    &    Ell.     115  ;    Green   v.    The  4I  ;  4  &  5  Vict.  c.  39,  s.  12. 

London  Omnibus  Company,  7  C.  B.  /    \  Ff  ^   a.   ^ 

(N.s.)  290.    And  (as  to  a  malicious  ^P'  ^^-  '^'  *'  '^• 

prosecution)  see  Edwards  v.  Mid-  ^^^    Oldknow     v.     Wainwright, 

land  Railway  Company,  6  Q.  B.  D.  ^  ^^^^-  ^^^^  '  ^^  H^"-  8'  ^-  ^7. 

287;  Cornford  v.  Carlton  Bank,  i^)  Rex\.  Spencer,  3  Burr.  1827. 
[1899]  1  Q  B.  392. 


CH.  I.  S.  I. — OF  THE  LAWS  RELATING  TO  CORPORATIONS.   11 

[property  is  liable  to  be  lost  or  embezzled,  and  would  raise 
a  multitude  of  disputes  between  the  successor  and  the 
executor  (s)  ;  and  a  lease  for  years  granted  to,  e.(/.,  a 
bishop  and  his  successors,  would  go  to  the  executors  (and 
not  to  the  successors)  of  the  bishop  (t).  Yet  if  a  sole 
corporation  be  the  representative  of  a  number  of  persons, — 
e.(/.,  the  master  of  a  hospital,  or  the  dean  of  some  antient 
cathedral,  he  may  take  goods  in  his  corporate  capacity 
equally  as  a  corporation  aggregate  may  do  ;  and  a  bond 
to  the  master  or  dean,  and  his  successors,  is  good  in 
law  (m).] 

But  as  regards  land  (and  other  real  property),  corpora- 
tions, whether  aggregate  or  sole,  may  purchase  and  hold 
l,and  to  them  and  their  successors,  as  natural  persons  may 
hold  to  them  and  their  heirs  (.«), — though  their  power  of 
holding  is  subject  to  the  provisions  of  the  statutes  of 
mortmain  (y). 

The  incidents  (which  have  been  referred  to)  of  bodies 
corporate  do  not  attach  to  bodies  uniucorporate  ;  and,  e.g., 
the  inhabitants  of  a  particular  parish  are  not  capable 
(without  being  incorporated)  of  holding  lands  to  them 
and  their  successors, — though  they  are  capable  of  receiving 
a  general  grant  of  incorporation,  which  would  enable 
them  to  hold  such  an  inheritance  {z),  and  there  are  many 
parishes  holding  land,  who  cannot  shoic  any  incorporation 
of  the  parishioners  (a).  And  though  a  voluntary  society 
of  individuals  should  unite  together  by  mutual  agreement 

(s)  Co.  Litt.  46.  (a)    Att.-Gen.   v.   Webster,  Law 

(t)  Ibid.  Rep.,  20  Eq.  Ca.   483;    Ex  parte 

(u)  Dyer,  48  ;  Byrd  v.   WilJ'ord,  Vaughan,  Law  Rep.,  2  Q.  B.  114  ; 

Cro.  Eliz.  464.  In  re  Campden  Charities,  18  Ch. 

(x)  The   Case  of  Sutton's  Hos-  Div.  310 ;  59  Geo.  3,  c.  12,  ss.  12, 

pital,  10  Rep.  30.  17,  24,  25  ;  5  &  6  Will.  4,  c.  69, 

(y)    Vide  sup.    vol.    i.    pp.  261,  s.  5;  5  &  6  Vict.   c.    18;  22  Vict. 

316,  331.  c.  27,  s.  4;  39  &  40  Vict.   c.    62; 

(2)  Ashhy  V.  White,  Lord  Raym.  45  &  46  Vict.  c.  15. 

951 ;  S.  C. ,  3  Salk.  18  ;  12  Rep.  121. 
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for  common  purposes,  should  provide  a  common  stock  by 
subscription,  and  should  subject  themselves  to  laws  of 
their  own  creation  for  the  government  of  their  society, — 
yet  all  this  will  not  entitle  them  to  the  privilege  of  suing 
or  being  sued  in  their  social  capacity,  or  protect  them 
from  individual  liability  (J))  ;  and  indeed,  for  any  persons 
to  assume  to  themselves  the  character  of  a  corporation, 
and  to  attempt  to  act  and  to  hold  themselves  out  as  such 
without  a  charter, — is  in  the  nature  of  a  criminal  offence 
at  the  common  law,  being  an  invasion  of  the  royal  pre- 
rogative (c).  To  remedy  which  inconveniences,  Parliament 
has  from  time  to  time  interposed  with  divers  provisions 
and  expedients.  For,  firstly,  by  the  7  Will.  IV.  &  1  Vict, 
c.  73  (amended  by  the  47  &  48  Vict.  c.  56),  her  Majesty 
was  empowered,  by  letters-patent,  to  grant  to  any  company 
or  body  of  persons,  associated  for  any  trading  or  other 
purposes  whatever,  any  privileges  which  (according  to 
the  common  law)  it  would  have  been  competent  to  the 
crown  to  grant  to  any  such  company  by  charter  of 
incorporation  —  and  this,  without  incorporating  such 
persons :  And,  secondly,  there  were  divers  Acts  passed 
for  the  formation  of  Joint  Stock  Companies  :  And,  Lastly, 
there  have  been  passed  the  Companies  Acts  1862  to  1898, 
of  which  the  principal  are  the  following  : — The  25  & 
26  Vict.  c.  89,  ("  The  Companies  Act,  1862,")— the  30  & 
31  Vict.  c.  131,  C  The  Companies  Act,  1867,")— and  the 
53  &  54  Vict.  cc.  62  and  63,  ("  The  Companies,  Memo- 
randum of  Association,  Act,  1890,"  and  "The  Companies, 
Winding-up,  Act,  1890,") — in  which  statutes  most  of  the 
existing  provisions  on  this  subject  will  be  found, — some 
few  of  these  provisions  having  been  amended  in  certain 
particulars  by  the  33  &  34  Vict.  c.  104,  the  40  &  41  Vict. 


{b)  Attwood  V.  Small,  7  B.  &  C.  (c)  Duvergierv.  Fdlowe-s, 5Bmg. 

390  ;  Todd  v.  liJmly,  8  Mee.  &  W.       248  ;  10  B.  &  C.  826. 
505. 


CH.  I.  S.  I. — OF  THE  LAWS  RELATING  TO  CORPORATIONS.   13 

c.  26,  the  42  &  43  Vict.  c.  76,  the  43  Vict.  c.  19,  the 
53  &  54  Vict.  c.  64,  the  56  &  57  Vict.  c.  58,  and  the  61  & 
62  Vict.  c.  26  (d). 

And  under  the  Companies  Acts,  1862  to  1898,  any  seven 
(or  more)  persons  associated  for  any  lawful  purpose,  may 
(by  subscribing  their  names  to  a  Memorandum  of  Associ- 
ation (e),  and  by  otherwise  complying-  with  the  requisitions 
of  the  Acts  in  respect  of  registration)  form  themselves 
into  an  incorporated  company,  with  or  without  limited 
liability  ;  and  the  Memorandum  of  Association  way,  in 
•the  case  of  a  company  "  limited  by  shares,"  and  -inust, 
in  the  case  of  a  company  "  limited  by  guarantee,"  or 
"  unlimited,"  be  accompanied  (when  registered)  by  Articles 
of  Association,  signed  by  the  subscribers  to  the  Memo- 
randum of  Association,  and  prescribing  such  regulations 
for  the  company  as  they  deem  expedient  (/).  And  no 
company  or  association,  consisting  of  more  than  tiventy 
persons,  can  be  formed  for  the  purpose  of  carrying  on 
any  business  (that  has  for  its  object  the  acquisition  of 
gain  to  the  association  or  to  the  individual  members 
thereof),  unless  it  is  registered  under  the  Acts  (^g), — this 
provision,  of  course,  not  extending  to  any  company  or 
association  formed  in  pursuance  of  some  other  Act  or  of 


{d)  See  also  the  46  &  47  Vict.  mentioned  provisions  being  in  lieu 

c.  30  (providing  for  English  com-  of    (and,    in    some    respects,    in 

panics  establishing  branch  registers  extension   of)   the  like  provisions 

in  the  colonies)  ;  the  49  Vict.  c.  23  contained    in    the    repealed    Act 

(containing      certain      provisions  46  &  47  Vict.  c.  28. 

applicable   to  the  winding  up  of  (g)  25  &  26  Vict.  c.  89,  s.  6. 

companies  whose  registered  office  ,  j-x  a     ^    i  a 

■      ■      ^     ■,^     AX            1^-1       r,    J  (/)  S^'^^-  l"*- 
IS    ni    bcotland) ;    and   the    51  & 

52  Vict.  c.  62,  and  60  &  61  Vict.  ^^^  ^^  ^  ^^  ^i°t-  ""■   89>   s.  4  ; 

c.  19  (and,  as  to  companies  within  ^V^^'  ^-  Bexidon,  11  Ch.  Div.  170 ; 

the  Stannaries,  the  50  &  51  Vict.  '^""^'^   ^-  Anderson,  15  Ch.  Div. 

c.  43),  providing  for  the  payment  ^^^^     and     In     re     Siddall,     29 

of  wages  and  salaries  in  priority  *    ' 

upon  a   winding   up,   these  last- 
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Icttors-patont,  and  not  extondino-  to  any  mining  company 
within  and  subject  to  the  jurisdiction  of  the  Stannaries. 

Upon  due  registration,  the  Registrar  of  Joint  Stock 
Companies — an  officer  appointed  by  and  acting  under  the 
superintendence  of  the  Board  of  Trade  (h), — is  to  certify, 
under  his  hand,  that  the  company  is  incorporated  ; 
and  in  the  case  of  a  "limited"  company,  that  it  is 
"  limited "(/)  ;  and  thereupon  the  members  become  a 
body  corporate,  by  the  name  contained  in  the  memorandum 
of  association,  and  capable  of  exercising  all  the  functions 
of  an  incorporated  company,  and  having  perpetual  succes- 
sion and  a  common  seal, — with  power  to  hold  lands  (^)  ; 
and  with  power  also  for  each  member  to  transfer  his 
interest  without  the  consent  of  the  rest  (Z), — and  the 
certificate  of  incorporation  is  conclusive  evidence,  that  all 
the  requisitions  as  to  registration  have  been  duly  complied 
with  (m). 

A  company  which  has  been  incorporated  in  this  manner 
is  managed  by  a  body  of  directors  appointed  by  the 
members  ;  and  the  capital  or  joint  stock  of  the  company 
is  the  measure  of  its  corporate  liability.  And  here  we 
will    observe,   that   the  amount  of   such   capital  is  to   be 

(h)  25  &  26  Vict.  c.  89,  s.  174.  (k)   25  &  26  Vict.  c.  89,  s.   18. 

{i)    As    the    general    rule,    the  But  no  company,  formed  for  the 

word  "limited  "  must  be  used  by  purpose  of  promoting  art,  science, 

any  company  registering  itself  as  religion,  charity,  or  any  other  like 

one   with   limited   liability.       An  object  (not  involving  the  acquisi- 

exception,    however,  is   made    by  tion  of  gain  by  the  company,  or  by 

.30  &  31  Vict.  c.  131,  s.  23,  in  favour  the  individual  members  thereof), 

of  any  limited   company    formed  shall,  without  the  written  licence 

to      promote     "  commerce,     art,  of  the  Board  of  Trade,  hold  more 

science,    religion,    or    any    other  than  two  acres  of  land.   (Sect.  21. 

useful  object,"  and  not  for  indivi-  (^)  25  &  26  Vict.  c.  89,  ss.  22— 

dual    gain,    and  licensed  by    the  24  ;  30  &  31  Vict.  c.  131,  s.  26. 

Board  of  Trade  to  be  registered  (,^)  ^5  &  26  Vict.  c.   89,  ss.  17, 
without  the  addition  of  the  word 


"  limited  "  to  its  name. 


18. 
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specified  in  the  original  memorandum  of  association  of 
the  company  ;  but  by  the  30  &  31  Vict.  c.  131,  and  40  & 
41  Vict.  c.  26,  a  limited  company  may,  under  certain 
restrictions,  (1)  reduce  its  capital,  or  cancel  any  capital 
which  shall  have  been  lost,  or  which  shall  consist  of 
unissued  shares  ;  and  may  also  (2)  divide  its  capital  into 
shares  of  a  smaller  amount  than  was  fixed  by  its  original 
memorandum  of  association  ;  and  by  the  42  &  43  Vict, 
c.  76,  s.  3,  an  unlimited  company,  on  registering  (if  it 
should  choose  to  register)  as  a  limited  company,  may 
increase  its  capital  ;  and  by  the  43  Vict.  c.  19,  a  company 
may  (out  of  its  accumulated  profits)  return  to  the  members 
portion  of  the  paid-up  capital,  correspondingly  increasing, 
in  such  case,  the  amount  of  its  unpaid  capital. 

The  liability  of  the  individual  members  of  the  company 
is  (in  effect)  limited  by  the  amount  of  the  unpaid  capital 
owned  by  them  respectively  ;  and  as  to  such  individual 
limited  liability,  the  rule  is  (n), — that,  in  the  event  of  the 
company  being  wound  up,  every  present  and  past  member 
thereof  shall  be  liable  to  contribute  to  the  assets  of  the 
company  to  an  amount  sufficient  for  payment  of  its  debts 
and  liabilities,  and  the  costs,  charges,  and  expenses  of  its 
winding-up,  and  for  the  payment  of  such  sums  as  may  be 
required  for  the  adjustment  of  the  rights  of  the  contribu- 
tories  amongst  themselves, — but  with  certain  qualifications, 
and  (amongst  others)  the  following  :  1.  That  no  past 
member  shall  be  liable,  if  he  has  ceased  to  be  a  member 
for  one  year  or  upwards,  prior  to  the  commencement  of 
the  winding-up  (o)  ; — 2.  That  no  past  member  shall  be 
liable,  in  respect  of  any  debt  or  liability  of  the  company 
contracted  after  he  ceased  to  be  a  member  ; — 3.  That  no 
past  member  shall  be  liable,  unless  it  appears  to  the  court 
before  which  the  winding-up  takes  place,  that  the  existing 

(n)  25  &  26  Vict.  c.  89,  s.  38  ;  (o)  Barned's  Banking  Company, 

and  see  ss.  7 — 10.  Law  Rep.,  3  Ch.  App.  161. 
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members  lire  unable  to  satisfy  the  contributions  required 
to  be  made  by  them  ; — and,  4.  That,  in  the  case  of  a 
company  limited  hy  shares,  no  contributions  shall  be 
required  from  any  member,  exceeding  the  amount  (if 
any)  unpaid  on  the  shares  in  respect  of  which  he  is  liable 
as  a  present  or  past  member  (p). 

It  results,  therefore,  that  in  the  case  of  a  "limited" 
company  (q),  the  members  are  made  liable  to  the  amount 
(if  any)  unpaid  on  the  shares  respectively  held  or  once 
held  by  them, — while,  in  the  case  of  an  "  unlimited  " 
company,  the  liability  of  each  member  thereof  remains 
unlimited  ;  but  with  reference  to  the  liability  of  the 
directors  as  distinct  from  the  ordinary  members,  it  has 
been  provided,  by  the  30  &  31  Vict.  c.  131,  s.  4,  that  the 
memorandum  of  association  of  a  "  limited "  company, 
either  as  originally  framed  or  as  subsequently  altered  by 
special  resolution,  may  provide,  that  the  liability  of  the 
directors,  managers,  or  managing  director  thereof,  shall 
be  unlimited, — in  which  case,  each  of  the  directors  or 
managers  shall  (subject  to  certain  restrictions  specified  in 
the  Act)  (r)  be  liable  to  contribute  (in  the  event  of  a 
winding-up)  as  if  he  were  a  member  of  an  unlimited 
company  ;  and  with  regard  to  banking  companies  which 
have  a  note-issue,  it  has  been  provided,  by  the  42  & 
43  Vict.  c.  76,  s.  6,  that  (though  they  register  with 
"  limited "  liability)  the  members  shall,  to  the  extent  of 
the  note-issue,  remain  liable  as  ordinary  partners  would  be,  - 
— that  is,  to  an  unlimited  extent. 

{p)  Cleland's  Case,  Law  Rep.,  latter  case,   the  liability  of  each 

14   Eq.  Ca.   387 ;    In    re    British  member  is  co-extensive  with  the 

Farmers'  Pure  Linseed  Cake  Co.,  amount  he  has  undertaken,  in  the 

7  Ch.  D.  533.  event  of  the  company  heiny  wound 

(q)    The    text    x'efers    only    to  up,  to   contribute  (25  &  26  Vict, 

companies  "limited"  by  shares  ;  c.  89,  ss.  9,  38). 

bnt  there  may  also  be  companies  (r)  .30  &  31  Vict.  c.  131,  ss.  5,  8. 
"  limited  "  by  guarantee, — in  which 
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And  here  we  will  observe,  that  the  objects  for  which 
the  company  is  established,  require  to  be  stated  in  the 
original  memorandum  of  association  ;  and,  usually,  these 
objects  may  not  be  altered  ;  but,  by  the  53  &  54  Vict. 
c.  62,  the  company  may,  by  special  resolution  and  with 
the  sanction  of  the  court,  modify  its  objects  in  certain 
particulars,  calculated  for  the  more  advantageous  conduct 
of  the  business  of  the  company,  or  for  its  more  convenient 
and  economical  management  (sects.  1,  2). 

And  regarding  the  winding-up  of  a  company  thus 
established,  any  person  to  whom  the  company  is  indebted 
in  a  sum  exceeding  50/.,  then  due,  and  who  has  served  on 
the  company  (by  leaving  the  same  at  their  registered 
oflfice)  a  demand  under  his  hand  requiring  the  company  to 
pay  the  debt,  may  (if  he  obtains  no  satisfaction  within 
three  weeks)  take  proceedings  to  have  the  company  wound 
up  (s)  ;  and  such  a  course  may  also  be  taken  by  any 
creditor,  if  execution  (issued  on  a  judgment  against  the 
company  obtained  in  his  favour)  is  returned  unsatisfied  {t). 
The  application  for  the  winding-up  order, — that  is  to  say, 
for  a  compulsory  winding-up  by  order  of  the  court, — is  to 
be  made  by  petition  in  the  Chancery  division, — or  (in 
certain  cases)  in  the  County  Court  {u)  ;  and  the  winding- 
up  is  deemed,  in  general,  to  commence  with  the  presentation 
of  the  petition  ;  and  immediately  on  the  winding-up  order 
being  made,  the  official  receiver  becomes  the  provisional 
liquidator  of  the  company  (*■)  ;  and  he  may  become  or 
continue  the  permanent  liquidator  ;  or  the  court  will 
appoint  some  third  party  to  be  the  liquidator, — which  third 
party  was  (and  is)  required  to  be  a  man  of  integrity  and 
special  aptitude,   and   he  used   to   be  called  the   "  oficial 

(.s)  25  &  26  Vict.  c.  89,  ss.   79,  («)  Sects.  81,  82  ;  53  &  54  Vict. 

80.  0.  63,  s.  1. 

(<)  ii)i(i  {x)  53  &  54  Vict.  c.   63,  s.  4 ; 

30  &  31  Vict.  c.  131,  s.  41. 

8.C  — VOU   III.  O 
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liquidator  "  (y).  The  liquidator  takes  into  his  custody  all 
the  property,  effects,  and  things  in  action  of  the  company  ; 
and  deals  with  them  by  sale  or  otherwise  as  the  court 
shall  sanction  ;  and  generally  does  all  such  other  things 
as  may  be  necessary  for  winding  up  the  affairs  of  the 
company  and  for  distributing  its  assets  {z).  And  the  court, 
in  due  course,  proceeds  to  settle  a  list  of  contrihutories — 
or  persons  liable  as  members  to  contribute  to  the  assets  of 
the  company  (a), — and  to  make  calls  on  all  or  any  of  the 
contrihutories  (to  the  extent  of  their  liability),  for  payment 
of  the  sums  necessary  to  satisfy  the  debts  and  liabilities 
of  the  company,  and  the  costs,  charges,  and  expenses  of 
winding  it  up,  and  for  the  adjustment  of  the  rights 
of  the  contrihutories  amongst  themselves  (?>)  ;  and,  as 
soon  as  the  affairs  of  the  company  have  been  completely 
wound  up,  the  court  makes  an  order  that  the  company 
be  dissolved  (c). 

To  this  general  view  of  the  subject  of  winding-up, 
however,  it  must  be  added,  that,  whenever  a  company  is 
unable  to  pay  its  debts  (and  in  some  other  cases  also), 
a  petition  for  winding-up  may  be  presented  by  the  company 
itself,  or  by  a  contributory  or  contrihutories,  as  well  as  by 
a  creditor  or  creditors,  or  by  all  or  any  of  such  parties  in 
conjunction  (d)  ;  but  as  regards  the  right  of  a  contributory 
to  present  the  petition,  it  is  provided,  by  the  30  &  31  Vict, 
c.  131,  s.  40,  that  such  right  shall  be  restricted  to  cases 
where  the  members  of  the  company  have  become  less 
in  number  than  seven  ;  or  where  such  contributory  is  an 
original  allottee,  or  else  has  held  his  shares  for  a  certain 
period,  or  has  become  entitled  to  the  shares  through  the 
death  of  a  former  holder. 


(y)  25  &  26  Vict.  c.  89,  s.  92.  (6)  25  &  26  Vict.  c.  89,  s.  102. 

(z)  Sects.  94,  95.  (c)  Sect.  111. 

(a)  Sects.  38,  74,  98.  (d)  Sects.  79—82. 
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There  may  also  be  a  voluntary  winding-up  ;  and  that  is, 
where  the  company  passes  the  prescribed  resolution  (e)  for 
the  purpose  (/), — of  which  the  effect  is,  that  a  liquidator 
is  appointed  by  the  company  itself ;  and  the  liquidator  so 
appointed  settles  a  list  of  the  contributories,  makes  calls, 
and  exercises  all  the  powers  given  (as  above  stated)  to  the 
liquidator  in  a  winding-up  by  the  court  (^)  ;  and  a  voluntary 
winding-up  is  deemed  to  commence  at  the  time  of  passing 
the  prescribed  resolution  (Ji). 

The  court  also  may,  in  lieu  of  making  an  order  for  the 
compulsory  winding-up  of  the  company,  order  that  it  be 
wound  up  U7ider  the  supervision  of  the  court  ;  and  such 
order  is  called  a  "  supervision  order  "  ;  but  a  compulsory 
order  is,  in  'general,  preferable, — for  many  reasons,  and 
more  especially  where  matters  affecting  the  directors 
and  officers  of  the  company  require  to  be  investigated, — 
a  proceeding  which  used  to  take  place  under  sect.  165  of 
the  Companies  Act,  1862,  but  which  now  takes  place  under 
sect.  10  of  the  Companies  Act,  1890  ;  or  when  proceedings 
are  to  be  taken  against  promoters  and  others, — either  under 
the  30  &  31  Vict.  c.  131,  s.  38,  or  under  the  53  &  54  Vict. 
c.  64, — on  the  ground  of  any  alleged  fraud  contained  in 
any  prospectus  or  notice. 

III.  We  are  next  to  inquire,  how  corporations  may  be 
visited, — [for  corporations,  being  composed  of  individuals 
who  are  subject  to  human  frailties,  are  themselves  likewise 
so  subject  ;  and  the  law  has  therefore  provided  proper 
persons  to  visit  them,  inquiring  into  their  habits,  and 
correcting  irregularities  of  conduct,  and  the  like. 

And  as  regards  (1)  Ecclesiastical  corporations,  the 
ordinary  is   their   visitor  ;   for   the   pope  formerly, — and 

(e)  25  &  26  Vict.  c.  89,  s.  51.  {g)  Sect.  133. 

(/)  Sect.  129.  [h)  Sect.  130. 

c  2 
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[now  the  crown, — as  supreme  ordinary,  is  the  visitor  of  the 
archbishop  or  metropolitan  ;  the  metropolitan  has  the 
charge  and  coercion  of  all  his  bishops  ;  and  the  bishops 
are,  within  their  several  dioceses,  the  visitors  of  all  deans 
and  chapters,  of  all  rectors  and  vicars,  and  of  all  other 
spiritual  corporations  (2).]  But  as  regards  (2)  Lay  cor- 
porations,— Firstly,  of  those  of  the  eleemosynary  kind,  the 
founder  and  his  heirs  or  assigns  are  the  visitors, — for 
in  a  lay  incorporation  the  ordinary  cannot  visit  (k)  ;  and 
if  the  sovereign  and  a  private  man  join  in  endowing  an 
eleemosynary  foundation,  the  sovereign  alone  shall  be  the 
founder  of  it, — for  here  the  royal  prerogative  prevails. 
The  founder  has  also  a  right  to  appoint  a  visitor,  and  to 
limit  the  jurisdiction  that  he  is  to  possess  ;  and  if  the 
heirs  of  a  private  founder  fail,  and  no  visitor  has  been 
appointed  by  him,  the  right  of  visitation  devolves,  in  such 
case,  upon  the  crown,  and  is  exercised  on  behalf  of  the  crown 
by  the  Lord  Chancellor,  sitting  as  the  representative  of 
the  sovereign (Z).  But,  Secondly,  if  the  lay  corporation  be  of 
the  civil  kind,  it  has  no  visitor  ;  but  the  misbehaviours  of  all 
civil  corporations  are  inquired  into  and  redressed,  and  their 
controversies  decided,  in  the  Queen's  Bench  Division  (m). 
[As  regards  Jiospitals,  if  the  hospital  be  spiritual,  the 
bishop  shall  visit — but  if  lay,  the  patron  (n).  The  right 
of  lay  patrons  was,  however,  abridged  by  the  2  Hen.  V. 
st.  1,  c.  1,  which  ordained  that  the  ordinary  should  visit 
all  hospitals  founded  by  his  subjects, — though  the  king's 
right  was  reserved  to  visit  (by  his  commissioners)  such-  as 
were  of  royal  foundation  ;  and  although  the  subject's  right 
was  in  part  restored  by  the   14  Eliz.  c.  5,  which  directs 


(i)  Be  Dean  of  York,  2  Q.  B.  1 ;       233  ;  Ex  parte  Wrangham,  2  Ves. 
Jieg.      V.      Dean     of     Rochester,       juii.  609. 
17  Q.  B.  1.  (m)  Phillips     v.      Bury,      Ld. 

{Jc)  1  Bl.  Com.  p.  480.  Raym.  8. 

(I)  Bexv.  Catherine  Hall,  4  T.R.  ^''^  ^ear  Book,  8  Edw.  3.  28  ; 

8  Ass.  29. 
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[the  bishops  to  visit  such  hospitals  only  where  no  visitor  is 
appointed  by  the  founders  thereof,  and  all  the  hospitals 
(founded  by  virtue  of  the  statute  39  Eliz.  c.  5)  are  to  be 
visited  by  such  persons  as  shall  be  nominated  by  the 
respective  founders, — still,  if  the  founder  appoints  nobody, 
the  bishop  of  the  diocese  must  visit  (o). 

Colleges,  as  distinguished  from  Universities,  are  elee- 
mosynary corporations ;  but  the  right  of  visitation  was 
anciently  claimed  (and,  in  a  sense,  usurped)  by  the  ordinary 
of  the  diocese, — and  in  some  of  the  colleges  of  Oxford, 
where  no  special  visitor  was  appointed,  the  Bishop  of 
Lincoln  (in  whose  diocese  Oxford  was  formerly  com- 
prised) has  immemorially  exercised  visitatorial  authority, — 
which  can  be  ascribed  to  nothing  else  but  his  supposed 
title  as  ordinary  (p).]  But  it  is  now  well  established  law, 
that  colleges  are  lay  corporations, — though  sometimes 
totally  composed  of  ecclesiastical  persons  {q)  ;  and  that, 
where  the  founder  has  appointed  no  other  visitor,  and  his 
heirs  become  extinct,  the  right  of  visitation  belongs  to  the 
crown, — being  exercised  by  the  Lord  Chancellor,  as  the 
crown's  representative. 

The  duties  of  the  visitor  are,  generally,  to  control  all 
irregularities  in  the  institution  over  which  he  presides,  and 
to  decide  and  give  redress  in  all  controversies  arising 
among  the  members,  as  to  the  interpretation  of  their  laws 
and  statutes  (r)  ;  and,  in  the  exercise  of  these  duties,  he  is 
to  be  guided  by  the  intentions  of  the  founder, — so  far  as 
they  can  be  collected  from  the  statutes  or  from  the  design 
of  the  institution  ;  but  otherwise,  and  as  regards  the  course 
of  proceeding,  he  is  restrained  to  no  particular  forms  {s)  ; 

(o)  2  Inst.  725.  {s)    Bishop   of  Ely  v.    Bentley, 

(p)  1  Bl.  Com.  483.  2  Bro.  &  C.  220;  B.  v.  Bishop  of 

(q)  PhiUipsv.Bury,Ld.'Rsiym.8.  Ely,    2   T.    R.   290;    Be  Dean  of 

(r)  Dr.  Lee's  Case,  1  Ell.  Bl.  &  York,  2  Q.  B.  1. 
E.  863. 
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tmd  while  he  keeps  within  his  jurisdiction,  his  determina- 
tions as  visitor  are  final,  and  examinable  in  no  other  court 
whatsoever  (t). 

IV.  [We  come  now  to  consider,  how  corporations  may 
be  dissolved, — this  question  possessing  very  considerable 
importance,  because  the  dissolution  is  the  civil  death  of 
the  corporation,  and  the  corporate  lands  and  tenements 
thereupon  revert  to  the  person  (or  his  heirs)  who  granted 
them  to  the  corporation, — for  the  law  doth  annex  a  con- 
dition to  every  such  grant,  that,  if  the  corporation  be 
dissolved,  the  grantor  shall  have  again  the  lands,  because 
the  cause  of  the  grant  faileth  (w)  ;  and  further,  the  debts 
of  a  corporation  aggregate  (either  to  or  from  it)  are 
totally  extinguished  by  its  dissolution  (x). 

Now,  a  corporation  may  be  dissolved  in  various  ways : — 
(1.)  By  the  loss  of  such  an  integral  part  of  its  members  as 
is  necessary,  according  to  its  charter,  to  the  validity  of  the 
corporate  elections  ;  for  in  such  cases,  the  corporation  has 
lost  the  power  of  continuing  its  own  succession,  and  will 
accordingly  be  dissolved  by  the  natural  death  of  all  its 
members  (y), — unless  indeed  its  resurrection  is  otherwise 
provided  for  by  statute  (z).  (2.)  By  surrender  of  its 
franchises  into  the  hands  of  the  sovereign, — which  is  a 
kind  of  suicide.  (3.)  By  forfeiture  of  its  charter,  through 
negligence  or  abuse  of  its  franchises, — in  which  case, 
the  law  judges  that  the  body  politic  has  broken  the  con- 
dition upon  which  it  was  incorporated,  and  thereupon  the 

(t)  Salk.  403;    Carth.   180;  St.  237;  In  re  Higginson  and  Dean, 

John's     College     v.      Toddington,  [1899]  1  Q.  B.  325. 

1    Burr.    200 ;    R.    v.  Bishop   of  (v)  ^-  v.  Pasmore,  3  T.  R.  199  ; 

Worcester,      4     M.     &    S.    415  ;  -S.    v.    Miller,   6  T.  R.  268 ;  R.  v. 

2Lutw.  1566.  Morris,    3    East,    813;     S.    C, 

(«)  Co.  Litt.  13.  4  ^^^t'  1 '• 

.   ,    „ ,  ,  „  .   ,  (2)  11    Geo.     1,    c.     4;     45     & 

{x)  Edmunds  v.  Broion,  1  Lev.       .o  ^t-  ^        rr. 

46  Vict.  c.  50. 
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[incorporation  is  void  (a)  ;  and  the  regular  course,  in  such 
case,  is  to  bring  an  information,  in  the  nature  of  a  writ  of 
quo  warranto,  to  inquire  by  what  warrant  the  members  now 
exercise  their  corporate  power,  having  forfeited  it  by  such 
and  such  proceedings.  The  exertion  of  this  act  of  law  for 
the  purposes  of  the  state,  in  the  reigns  of  King  Charles 
the  Second  and  King  James  the  Second, — particularly  by 
revoking  the  charter  of  the  city  of  London, — gave  great 
and  just  offence  ;  and  the  judgment  against  the  validity 
of  the  charter  of  London  was  reversed  by  Act  of  Parlia- 
ment after  the  Revolution,  and  the  franchises  of  the  city 
of.  London  (it  was  thereby  declared)  should  never  more 
be  forfeited  for  any  cause  whatever  (Z>).] 

(a)  B.  V.  Ponsonhy,  1  Ves.  jun.  {h)  2    W,    &   M.    c.    8  ;   i?.    v. 

8;  Eastern  Archipelago  Company  Amery,  2  T.  R.  515;  4  T.  R.  122. 
V.  The  Qtieen,  2  Ell.  &  Bl.  856. 


(  ^4  ) 


CHAPTER  I.— SECTION  II. 

t)F    MUNICIPAL    CORPOKATIONS, AND  OF  COUNTY    COUNCILS, 

PARISH    COUNCILS,    AND    DISTRICT    COUNCILS. 


A  Municipal  Corporation  may  be  defined  as  a  body- 
politic  or  corporate,  established  in  some  town  to  protect 
the  interests  of  the  inhabitants.  And  as  regards  the  first 
originals  of  such  an  institution,  it  rather  appears,  that, 
even  prior  to  the  Norman  Conquest,  there  existed  the 
germ  of  municipal  corporations  in  this  country, — it  having 
been  usual  for  such  persons  of  free  condition  as  were  not 
landowners  to  settle  in  the  towns,  under  the  name  of 
burgesses,  and  to  occupy  houses  there,  as  tenants  to  the 
crown  or  to  some  inferior  lord  ;  and  (in  numerous 
instances)  to  form  themselves  (by  licence  from  the  crown) 
into  voluntary  associations  or  fraternities,  called  gilds  or 
guilds  ;  and  in  their  capacity  of  burgesses,  they  were 
entitled  to  certain  property,  and  were  exempt  from  certain 
liabilities.  And  soon  after  the  Conquest,  and  from  thence 
downwards  to  the  time  of  Henry  the  Sixth,  or  thereabouts, 
charters  were  from  time  to  time  conceded,  by  the  Anglo- 
Norman  kings,  to  the  same  towns  (and  to  others),  either 
confirming  the  former  grants,  or  (as  the  case  might  be) 
conferring  new  grants  (a)  ;  and  by  such  charters,  the 
boroughs  were  frequently  demised  in  fee  farm  to  the  bur- 
gesses (6);  and  they  were  authorized  to  have  a  guild- 
merchant,  and  to  have  officers, — such  as  mayors,  aldermen, 
bailiffs,  and  the  like, — for  the  government  of  their  towns. 


(a)  Introduction  to  Domesday,  (6)  Madox,  Firma  Burgi,  p.  37. 

by  Sir  H.  Ellis,  vol.  i.  p.  191. 
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and  to  hold  courts  of  their  own,  for  the  administration  of 
justice  within  their  town  precincts  (c)  ;  and  they  enjoyed 
many  other  liberties  and  privileges,  of  which  it  may  be 
said,  in  general,  that  they  chiefly  consisted  of  exemptions 
from  arbitrary  taxation  and  from  feudal  oppressions.  And 
from  about  the  reign  of  Henry  the  Sixth  down  to  the 
present  day,  other  like  charters  have  been  repeatedly 
granted  by  our  different  monarchs  ;  and  in  the  more 
recent  charters,  there  are  in  general  contained  express 
words  of  incorporation,  as  that  the  mayor,  etc.,  and  bur- 
gesses of  the  particular  town,  shall  be  "  a  body  corporate  " 
hy  the  specified  name,  and  by  that  name  shall  have 
perpetual  succession,  and  be  competent  to  sue  and  be 
sued,  and  the  like  (d).  And  there  having  been,  almost 
necessarily,  a  very  great  want  of  uniformity  among  the 
municipalities  so  successively  created,  and  also  some 
considerable  irregularity  (and  want  of  economy)  in  their 
administration,  therefore,  in  the  year  1835,  and  as  the 
result  of  the  report  thereon  of  a  parliamentary  commission, 
an  Act  was  passed  "  to  regulate  the  municipal  corporations 
in  England  and  Wales,"  and  which  Act  was  the  5  & 
6  Will.  IV.  c.  76,  commonly  called  "The  Municipal 
Corporations  Act,  1835." 

The  Municipal  Corporations  Act,  1835,  continued  to 
regulate  these  institutions  until  the  year  1882,  having 
been  in  the  meantime  successively  amended  by  further 
Acts,  and  particularly  by  the  24  &  25  Vict.  c.  75,  and 
32  &  33  Vict.  c.  55  (e);  but  in  the  last-mentioned  year, 
the  Act  of  1835,  together  with  the  amending  Acts,  were 
repealed,    and   their    provisions    were    consolidated    (with 


(c)  Madox,    Firma    Burgi,    28,  schedule   to    the    Municipal   Cor- 
116,  136,  139.  porations     (New     Charter)     Act, 

(d)  Ibid.  28.  1877  (40  &  41   Vict.    c.  69),  and 

(e)  The  prior  Municipal  Corpo-  also  in  the  schedules  to  the  Muni- 
ration  Acts  are  enumerated  in  the  cipal  Corporations  Act,  1882. 
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iimendments)  in  the  Municipal  Corporations  Act,  1882 
(45  &  4(j  Vict.  c.  50).  And  by  the  last-mentioned 
Act, — -which,  along  with  the  Municipal  Corporations  Act, 
1883,  extends  to  all  cities  and  boroughs  (/)  to  which 
the  Municipal  Corporations  Act,  1835,  extended  on  the 
1st  January,  1883,  and  also  to  all  towns,  districts,  or  places 
becoming  incorporate  after  that  date,  and  being  by  charter 
brought  within  its  provisions, — all  corporate  towns  are 
placed  under  one  constitution  and  plan  of  administration, 
the  key-note  or  governing  principle  of  which  is,  that  the 
municipalities  shall  manage  their  own  affairs,  by  municipal 
councils  of  their  own  election. 

And  for  this  purpose,  the  Act  proceeds,  first,  to  define 
who  shall  be  the  electors  of  the  municipal  council  ;  and  by 
sect.  9,  a  hurgess  or  freeman  is  defined  (^)  as  a  person  of 
full  age,  not  an  alien,  nor  having  received  within  the 
preceding  twelve  months  parochial  relief  or  other  alms  (/i), 
— and  who  on  the  fifteenth  day  of  July  in  any  year  shall 
have  occupied  any  house,  warehouse,  counting-house,  shop, 
or  other  buildino-  within  the  borough  during  the  whole  of 
the  preceding  twelve  months  ;  and  during  such  occupation, 
shall  have  resided  within  the  borough,  or  within  seven 
miles  thereof  ;  and  shall,  during  such  time,  have  been 
rated,  in  respect  of  such  premises,  to  all  rates  for  the  relief 
of  the  poor,  and  have  paid  (on  or  before  the  20th  of  July 
in  such  year)  all  such  poor  and  borough  rates,  in  respect  of 

(/)  As    to    the    boundaries    of  c.     61  ;     and     56      &      57     Vict, 

boroughs    (municipal   and   parlia-  c.  9. 

mentary),  see  2  &  3  Will.  4,  c.  64  ;  (g)  45  &  46  Vict.  c.  50,  s.  9. 

6  &  7  Will.  4,  c.  103  ;  7  Will.  4  &  (h)  The  receipt   of   medical   or 

1   Vict.    c.    78,  ss.   29,   41  ;    30  &  surgical  assistance  from  any  muni- 

31  Vict.   c.    102 ;    31   &  32   Vict.  cipal   charity,  or   treatment  in  a 

c.  46  ;  34  &  35  Vict.   c.   67  ;  and  hospital,  is  not  a  disqualification  ; 

now  sects.  228,  229  of  the  Act  of  nor  is  the  education  of  the  bur- 

1882  {mmticipal),  and  sects.  6  to  8  gess's    child    in     any    public    or 

of  the  48  &  49  Vict.  c.  23  (parlia-  endowed  school.     (45  &  46  Vict. 

mentary).     See  also  50  &  51  Vict.  c.  50,  s.  33.) 
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the  same  premises,  as  shall  have  been  payable  up  to  the 
preceding  5th  of  January  ;  and  he  must  have  been  duly 
inrolled  as  a  burgess  on  the  burgess  roll  (i)  ;  but  when 
the  qualifying  premises  come  to  the  party  by  descent, 
marriage,  marriage  settlement,  devise,  or  promotion  to 
any  benefice  or  office,  the  occupancy  and  rating  of  the 
predecessor  may  be  reckoned  as  part  of  the  twelve 
months  (k)  ;  and  to  the  qualifications  prescribed  by  the 
Municipal  Corporations  Act,  1882,  sect.  9,  the  ten  pounds 
occupation  qualification  under  the  Registration  Act,  1885, 
has  now  been  added  by  the  County  Electors  Act,  1888  (J). 

The  Act  also  provides,  that  in  every  borough  there  shall 
be  elected  annually  a  "mayor"  (m), — and  periodically  a 
.certain  number  of  "  aldermen  "  and  of  "  councillors  "  (?i), 
— who  together  shall  constitute  "  the  council "  of  the 
borough  (o) ; — that  they  shall  be  respectively  chosen  from 
among  persons  on  (and  entitled  to  be  on)  the  burgess 
list  {p),  and  otherwise  qualified  as  in  the  Act  described  {q)', 

(i)  As  to   the  burgess  roll,  see  mayor  was  to  hold  over  after  his 

45  &  46  Vict.  c.  50.   s.  45 ;   also  year,   till  acceptance  of  office  by 

5  &  6  Will.  4,  c.  76,  s.  22 ;  his  successor ;  and  there  is  a 
7  Will.  4,  &  1  Vict.  c.  78 ;  20  &  similar  provision  in  the  Act  of 
21  Vict.  c.  50,  ss.  6,  7  ;  Hunt  v.  1882,  s.  15.  By  3  &  4  Vict.  c.  47, 
Hihhfi,  5  H.  &  N.  123  ;  Ex  parte  the  mayor  might  be  re-elected  ; 
Hindmarch,  Law  Rep.,  3  Q.  B.  and  there  is  a  similar  provision 
12  ;  The  Queen  v.  Tuywell,  ib.  704.  for   his   re-election  in  the  Act  of 

(k)  45  &  46  Vict.  c.  50,  s.  33  ;  1882,  s.  37. 

and  (as  to  female  burgesses)  s.  63,  (?t)  45  &  46  Vict.  c.  50,  s.  10. 

following  32  &  33  Vict.  c.  55,  s.  9;  (o)  Ibid. 

The    Queen    v.  Harrald,    L.    R.  (p)  "  The  Parliamentary  Regis- 

7  Q.  B.  361.  tration  Acts"    (as  to  which  vide 

(I)  51  &  52  Vict.  c.  10,  s.  3.  nup.   vol.   ii.   p.   321),   apply  also 

(m)  45  &  46  Vict.  c.  50,  s.  61.  mutatis  mutandis,  to  the  making 

By  ss.  16  and  67,  provision  is  made  out   and  revision  of  the  burgess 

(following   16  &    17   Vict.    c.   79,  list   (see   41    &    42    Vict.    c.    26, 

ss.  7,  8)  for  the  death,  illness,  ab-  ss.  15,   18 ;  45  &  46  Vict.   c.  50, 

sence,  or  incapacity  of  the  mayor  ss.   44,   45 ;    and   54   &   55   Vict, 

(or  other   municipal  officer).     By  c.  68,  ss.  2,  3). 

6  &  7  Will.   4,  c.    105,  s.  4,  the  {q)  45  &  46  Vict.  c.  50,  ss.  11,  12. 
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— that  the  councillors  shall  be  elected  by  the  burgesses  (r), 
the  election  being  conducted  in  the  same  manner  as 
under  the  Ballot  Act,  1872  (35  &  3(5  Vict.  c.  33),  and 
being  subject  to  the  like  provisions,  as  to  corrupt  practices 
and  the  like,  as  parliamentary  elections  are  subject  to, 
— and  in  the  case  of  the  larger  boroughs,  divided  into  wards, 
the  election  of  the  councillors  for  the  different  wards  is 
to  be  made  by  the  burgesses  of  the  respective  wards  (s), — 
and  the  mayor  and  aldermen  are  to  be  elected  by  the 
council  (t) ; — and  the  council  is  to  meet  once  a  quarter 
(and  oftener  if  due  notice  be  given),  for  the  transaction 
of  the  general  business  of  the  borough  (u),  a  majority  of 
the  members  present  (if  those  present  amount  to  one 
third  of  the  whole)  carrying  every  decision  at  the  meeting, 
the  mayor  (or  other  the  member  presiding  in  his  absence) 
having  a  casting  vote  (x)  ; — and  at  any  meeting,  the 
council  may  make  bye-laws,  for  the  good  rule  and 
government  of  the  borough,  for  the  prevention  and  sup- 
pression of  nuisances,  and  for  the  imposition  of  fines  on 
persons  in  that  behalf  offending  (?/).  And  it  is  required, 
that  the  burgesses  shall  annually  elect  (z),  from  among 
those  qualified  to  be  councillors,  two  auditors  and  two 
assessors, — the  former  to  audit  the  accounts  of  the  borough, 
the  latter  to  assist  in  revising  the  burgess  list  ;  and  there 
is  also  to  be  a  third  auditor,  appointed  by  the  mayor, 
and  called  the  mayor's  auditor  (a).  The  council  shall  also 
appoint  a  town  clerk,  and  a  treasurer  (neither  of  whom 

(r)  45&46Vict.  c.  50,  ss.  11,  12.  (x)  45  &  46  Vict.  c.  50,  s.  22, 

(s)  45  &  46  Vict.   0.  50,  s.  30  ;  and  2nd  schedule  to  Act. 
Baker  v.  Mamh,  4  El.  &  Bl.  144  ;  {y)  Unci.  s.  23. 

The    Qtieen    v.    Parkinson,    Law  (r,\  jn^i^  g   25 

Rep.,  3  Q.  B.  11.  ^^^  ^g  ^  ^g  ^.^^  ^    ^^^  ^^  25, 

{t)  45  &  46  Vict.   c.  50,  ss.  14,  29,   62 ;    Searle  v.    The  Queen,    8 

^^-  Ell.  &  Bl.  22;  The  Queen  v.    The 

(u)  45  &  46  Vict.  c.   50,  s.  22,  ^lai/or  of  Rochester,  1  E.  Bl.  &  E. 

and  2nd  schedule  to  Act.  1024. 
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is  to  be  a  member  of  the  council),  and  such  other  officers 
as  have  been  usual  or  as  are  necessary,  with  power  also  to 
fix  their  salaries  (b)  ;  and,  if  the  borough  have  a  separate 
court  of  quarter  sessions,  the  council  sliall  appoint  a  clerk 
of  the  peace  (c),  and  also  a  coroner  (d), — except  in  quarter 
sessions  boroughs  with  a  population  of  less  than  10,000  in 

1881,  where  the  power  of  appointment  of  coroner  is  trans- 
ferred to  the  county  council  (e).  It  may  be  added  that 
the  clerk  of  the  peace  of  a  county  is  appointed  by  the 
standing  joint  committee  of  the  county  council  and  quarter 
sessions  (/),  and  that  a  county  coroner  is  appointed  by 
the  county  council  (g). 

And  as  regards   boroughs  desiring  to   have  a  separate 
court  of  quarter  sessions,  the  Municipal  Corporations  Act, 

1882,  provides,  that  the  council  of  any  such  borough  may 
petition  the  crown  for  that  purpose  (A)  ;  and  if  the  appli- 
cation be  granted,  the  crown  will  appoint  a  barrister  at 
law  to  be  recorder  of  the  borough,  and  he  shall  not  only 
be  sole  judge  of  such  court  of  quarter  sessions,  but  also 
of  the  borough  court  of  record  for  civil  actions,  if  there 
be  any, — provided  that  such  court  of  record  be  not  regu- 
lated by  any  Act  of  Parliament  («') ;  and  if  the  borough 
desire  it,  a  stipendiary  magistrate  or  magistrates  may  also 
be  appointed  for  the  borough  (k).  Moreover,  to  boroughs 
having  a  separate  court  of  quarter   sessions,  the  crown  is 

(b)  45  &  46  Vict.  c.  50,  ss.  17,  (h)  45  &  46  Vict.  c.  50,  s.  162. 
1°'  !"•  (i)  As  to  the  borough  courts  of 

(c)  Ibid.  s.  164.  record,   see  45  &  46  Vict.   c.  50, 

(d)  Ibid.  s.  171.  ss-  1*^5'  I"''';  ^'so  6  &  7  Will.  4, 

(e)  51  &  52  Vict.  c.  41,  s.  38.       ^-  ^^'^'  '■  ^ '  ^  ^iU.  4  &  1  Vict, 


As  to  county  boroughs  not  being 


c.  78,  s.  31  ;  2  &  3  Vict.  c.  27 ; 


-  ■  i:  1,  15&  16  Vict.  c.  76,  s.  228;  17  & 

quarter     sessions     boroughs,    see  '  ,  ^z  ^v 

51  &  52  Vict.  c.  41,  s.  34.  ^^    "^^'^*-    '■    ^^S,   «•    105;    23   & 


(/)  Ibid.  s.  83. 


24  Vict.  c.  126,  s.  44  ;  35  &  36  Vict. 
86. 


(g)  Ibid.  s.  5.  (k)  45  &  46  Vict.  c.  50,  s.  161. 
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empowered  to  f^rant  a  commission  of  the  peace  (I),  and 
to  nominate  such  persons  to  be  justices  within  the  borough 
as  it  shall  think  proper  (tn)  ;  and  among  such  justices, 
the  mayor  (during  his  mayoralty),  and  also  the  recorder, 
are  included  by  virtue  of  their  offices  (n) ;  and  in  the  case 
of  such  boroughs,  if  they  were  previously  exempt  from 
the  jurisdiction  of  the  county  justices  by  reason  of  a 
non-intromittant  clause  in  their  charter  (o),  they  continue 
to  be  so  exempt,  but  otherwise  the  county  justices  have 
concurrent  jurisdiction  (p)  ;  and,  of  course,  where  the 
borough  has  no  separate  quarter  sessions,  the  county 
justices  have  jurisdiction  within  the  borough. 

It  is  provided  also,  that  the  council  shall  not,  except 
with  the  approval,  formerly  of  the  Lords  of  the  Treasury, 
but  now  of  the  Local  Government  Board  ((^),  sell  or 
mortgage  the  lands  or  public  stock  of  the  borough, 
or  demise  such  lands  for  more  than  a  certain  term  (r)  ; 
and  that  the  rents,  profits,  and  interest  of  all  corporate 
property  shall  be  paid  to  the  treasurer,  and  be  carried  to 
the  account  of  the  borough  fund  (s), — which  fund,  after 
discharging  debts  (i),  is  to  be  applied  in  or  towards  the 
payment  of  salaries,  the  expenses  connected  with  the  cor- 
porate elections,  prosecutions,  constabulary,  prison  accom- 
modation,  and  other  public  purposes  (w), — the  surplus 
(if  any)  being    expended  for    the    public   benefit    of  the 

(I)  45  &  46  Vict.  c.  50,  s.  156.  (mayor) ;    s.    63    (recorder)  ;    and 

(to)  As  to  the  borough  justices,  51  &  52  Vict.  c.  23. 

see  also  7  Will.  4&  1  Vict.  c.  78,  (o)  R.   v.   Sainshury,    4    T.    R. 

ss.  30,  31  ;  12  &  13  Vict.  cc.  8,  451. 

18,  64 ;  13  &  14  Vict.  c.  91  ;  15  &  (p)  2  Arch.  Just,  26. 

16  Vict.   c.  38;    18   &    19    Vict.  (g)  51  &  52  Vict.  c.  41,  s.  72. 

0.  126  ;  24  &  25  Vict.  c.  75,  s.  3  ;  (r)  45  &  46  Vict.  c.  50,  s.  108. 

and  as    to    their  clerk,   see   The  (.s)  Ihid.  s.  139. 

Queen  v.  Fox,  1  E.  &  E.  729,  and  [t)  Ilnd.  ss.  112,  113. 

24  &  25  Vict.  c.   75,  s.   5  ;  also,  (u)  Ibid.  s.  140,  and  5th  sche- 

51  &  52  Vict.  c.  23.  dule  to  Act. 
(?t)  45  &  46  Vict.  c.  50,  s.  155 


CH.  I.  S.  II. OF  THE  LAWS  RELATING  TO  CORPORATIONS.   31 

inhabitants  (x),  and  the  deficiency  (if  any)  being  made 
np  by  a  rate  (y), — and  the  borough  accounts  are  to  be,  at 
all  times,  open  to  inspection,  and  also  regularly  audited, 
and  printed  for  the  use  of  the  ratepayers  (z),  and  sub- 
mitted to  the  Secretary  of  State,  and  by  him  laid  before 
Parliament  (a). 

The  Municipal  Corporations  Act,  1835,  distinguished 
between  the  rights  newly  conferred  by  that  Act,  and  the 
antecedent  rights  of  the  corporators, — both  with  regard  to 
the  corporate  property,  and  with  regard  also  to  the  parlia- 
mentary franchise.  And,  Firstly,  as  to  the  corporate  pro- 
perty, it  provided,  that  every  inhabitant,  and  every  person 
admitted  a  freeman  or  burgess,  and  the  wife,  widow,  son, 
oi"  daughter  of  any  freeman  or  burgess,  and  every  person 
married  to  the  daughter  or  widow  of  a  freeman  or  burgess, 
and  every  apprentice, — should  respectively  enjoy  the  same 
share  and  benefit  of  the  lands  and  public  stock  of  the 
borough,  as  he  or  she  might  have  enjoyed  in  case  the  Act 
had  not  been  passed, — subject  only  to  this  limitation, 
namely,  that  the  total  amount  to  be  divided  among  such 
persons  should  not  exceed  the  surplus  which  remained 
after  payment  of  the  expenses  charged  by  the  Act  upon 
the  borough  fund  (b).  And,  Secondly,  as  to  the  parlia- 
mentary franchise,  the  Act  provided,  that  every  person 
who  would  or  might,  as  a  burgess  or  freeman  have  had 
the  right  of  voting  in  the  election  of  members  of 
parliament  if  the  Act  had  not  passed,  should  continue 
entitled  to  that  right  (c)  ;  and  for  the  purposes  of  such 
reserved  rights,  the  Act  required  the  town  clerk  of  every 
borough  to  make  out  a  list  (to  be  called  the  freemen^ s  roll) 
of   all    persons    admitted    burgesses    or    freemen  (^), — as 

{X)    45     &     46     Vict.  c.     50,  (6)  5  &  6  Will.  4,  c.  76,  s.  2. 

s.  115.  (c)  Ihid.  s.  4  ;  7  Will.  4  &  1  Vict. 

(y)  Ihid.  s.  144.  c.  78,  s.  27. 

(2)  Ibid.  ss.  26,  27.  {d)  5kQ  Will,  4,  c.  76,  s.  5. 

(a)  Ibid.  s.  28. 
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distinguished  from  the  burgesses  newly  created  by  the  Act, 
and  who  were  to  be  entered  on  another  roll  (to  be  called 
the  burgess  roll)  ;  and  the  Municipal  Corporations  Act, 
1882,  has  enacted  that  the  freemen  s  roll  shall  continue 
to  be  kept  (e)  ;  and  the  property  rights  of  such  free- 
men are  preserved  (/)  ;  and  also  their  parliamentary 
franchises  {g). 

The  Municipal  Corporations  Act,  1835,  introduced  also 
other  innovations  upon  the  laws  and  customs  which 
formerly  prevailed  in  corporate  towns.  For  while,  before 
that  Act,  the  title  of  burgess  (or  the  freedom  of  the  city, 
as  it  was  called),  was  generally  acquired  by  birth,  marriage, 
or  servitude  (that  is,  by  being  born  of  a  freeman,  by 
marrying  the  daughter  or  widow  of  a  freeman,  or  by 
apprenticeship  for  seven  years  within  the  borough  to  a 
freeman),  or  by  gift  or  purchase, — the  Act  provided,  that 
no  person  should  in  future  be  made  a  burgess  or  freeman 
by  gift  or  purchase  (li)  ;  and  although  by  the  Honorary 
Freedom  of  Boroughs  Act,  1885  (48  &  49  Vict.  c.  29), 
the  council  may  confer  the  freedom  of  the  borough  upon 
distinguished  persons,  yet  this  distinction  is  not  to  entitle 
such  freemen  to  vote  at  any  parliamentary  or  other  election 
for  the  borough,  or  to  participate  in  the  corporate  property 
of  the  borough.  The  Act  of  1835  abolished  also  (though 
with  a  reservation  of  the  rights  of  claimants  living  at  the 
date  of  the  statute)  the  exemptions  that  had  theretofore 
been  ordinarily  claimed  by  burgesses,  inhabitants,  or  the 
like,  from  such  tolls  or  dues  as  were  levied  to  the  use  of 
the  body  corporate  {i).  And  whereas,  before  the  Act,  in 
divers  boroughs,  a  custom  had  prevailed,  and  bye-laws  had 
been  made,  that  no  person  not  being  free  of  the  borough, 
or   of    certain    guilds,    mysteries,    or    trading    companies 

(e)  45  &  46  Viet.  c.  50,  s.  203.  {h)  5  &  6  Will.  4,  c.  76,  s.  3. 

(/)  Ibid.  ss.  205—208.  (i)  Ibid.  s.  2 ;   6  &  7  Will.  4, 

(g)  Ibid.  s.  209.  c.  104,  s.  9. 


CH.  I.  S.  II. — OF  THE  LAWS  RELATING  TO  CORPORATIONS.   33 

therein,  should  keep  a  shop  for  merchandise,  or  use  certain 
trades  or  occupations  for  gain  within  the  same, — the  Act 
provided,  that  every  person  might  in  future  keep  any 
shop  in  the  borough,  and  use  every  lawful  trade  and 
occupation  therein,  any  such  custom  or  bye-laws  notwith- 
standing (k), — all  which  innovations  (it  need  hardly  be 
mentioned)  are  maintained  by  the  Municipal  Corporations 
Act,  1882. 

The  principle  of  self-government  which  (as  we  have 
seen)  is  at  the  root  of  the  municipal  corporation,  has  been 
recently  extended  from  the  borough  to  the  county,  by  the 
Local  Government  Act,  1888  (51  &  52  Vict.  c.  41);  and 
in-order  to- work  out  more  effectually  the  system  which  the 
Act  has  established,  certain  changes  of  a  material  character 
have  been  thereby  made  as  regards  certain  of  the  muni- 
cipal corporations  before  treated  of. 

And,  firstly,  the  Act  has  established  a  council  (called 
the  county  council)  in  every  administrative  county,  and 
has  entrusted  to  such  council  the  administrative  and 
financial  business  of  the  county  (sect.  1)  ;  and  it  has 
transferred  to  the  county  council  all  the  administrative 
business  of  the  justices  of  the  county  in  quarter  sessions 
assembled,  in  respect  of  all  the  various  matters  enumerated 
in  the  third  section  of  the  Act,  and  hereinafter  more 
particularly  referred  to  ;  and  also  the  business  of  the 
justices  of  the  county  out  of  session,  in  respect  of  the 
licensing  of  stage  plays,  and  the  execution  of  the  provi- 
sions of  the  Explosives  Act,  1875  (sect.  7), — but  not  any 
judicial  business  of  the  quarter  sessions,  or  of  the  justices 
of  the  county  as  regards  rating  appeals  ;  or,  in  fact,  any 
other  judicial  business  (sects.  8,  78)  ;  and  the  county  police 
have  been  placed  under  the  joint  control  of  the  quarter 

(k)  5  &  6  Will.  4,  c.  76,  s.  14. 

S.C.-^VOL.  III.  D 
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sessions  and  the  county  council,  such  joint  control  being 
exercised  through  a  standing  joint  committee  (sect.  9). 

Secondly,  the  county  council  has  been  made  elective  ; 
and  the  election  is  conducted,  in  general,  as  in  the  case  of 
the  election  of  the  council  of  a  borough  divided  into  wards, 
but  the  divisions  of  the  county  are  called  electoral  divisions 
and  not  wards  (sect.  2)  ;  and  the  electors  (in  the  case  of 
boroughs  returning  one  or  more  county  councillors)  are 
the  burgesses  thereof  enrolled  in  pursuance  of  the  Muni- 
cipal Corporations  Act,  1882,  and  (in  the  other  parts  of 
the  administrative  county)  are  the  persons  registered  as 
county  electors  under  the  County  Electors  Act,  1888  (I)  ; 
and  these  elections  are  now,  as  to  the  date  thereof,  regu- 
lated by  the  54  &  55  Vict.  c.  68,  it  being  thereby  provided 
that  the  day  for  these  elections  shall  be  the  8th  day  of 
March,  or  some  day  between  the  1st  and  8th  day  of  March. 

Thirdly,  the  county  council  consists  of  a  chairman, 
aldermen,  and  councillors  (?n),  the  aldermen  being  called 
county  aldermen,  and  the  councillors  being  called  county 
councillors.  The  council  is  a  body  corporate,  by  the  name 
of  the  administrative  county,  with  perpetual  succession, 
a  common  seal,  and  power  to  hold  lands  without  licence  in 
mortmain  (n)  ;  and  the  clerk  of  the  peace  for  the  county 
is  made  the  clerk  of  the  county  council  (o).  The  chairman 
is  elected  by  the  council,  and  the  aldermen  are  elected  by 
the  councillors,  the  election  of  aldermen  being  conducted 
in  like  manner  as  the  like  election  under  the  Municipal' 
Corporations    Act,   1882   (p);  and   a  councillor    may    be 

{1}  51    &   52  Vict.   c.   10  ;  52  &  also,  all  persons  registered  as  par- 

53  Vict.  c.  19.  liamentary  voters,  in  respect  of  the 

(m)  Clerks  in  holy    orders  and  ownership  of  property  within  the 

other   ministers    of    religion    are  county.     (Sect.  2.) 

eligible  either  as  aldermen  or  as  (n)  51  &  52  Vict.  c.  41,  s.  79. 

councillors;  also,    peers  qualified  (o)  Ibid.  s.  83. 

by  owning  property  in  the  county;  {p)  Ibid.  s.  75. 
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elected  an  alderman, — the  county  councillors  being  elected 
for  a  term  of  three  years  ;  when  they  retire,  and  a  new 
election  takes  place  (9-),  the  16th  day  of  March  in  lieu  of 
the  8th  day  of  November,  being  the  day  which,  by  the 
54  &  55  Vict.  c.  68,  is  now  appointed  for  these  elections  (?•). 

Fourthly,  the  Act  constitutes  each  of  certain  boroughs 
an  administrative  county  of  itself,  these  being  the  boroughs 
named  in  the  third  schedule  to  the  Act,  and  each  of  which, 
on  the  1st  June,  1888,  either  had  a  population  of  not  less 
than  50,000,  or  was  a  county  of  itself ;  and  all  such 
boroughs  are  to  be  distinguished  as  "county  boroughs"  (s). 

Fifthly,  the  Act  constitutes  the  Metropolis  an  adminis- 
trative county  by  the  name  of  "  the  administrative  county 
of  London  "  (t)  ;  and,  for  all  non-administrative  purposes, 
constitutes  also  a  "  county  of  London,"  consisting  of  those 
parts  of  the  counties  of  Middlesex,  Surrey,  and  Kent, 
which  fall  within  the  area  of  the  administrative  county  of 
London  ;  but  the  county  of  the  city  of  London,  for  all  non- 
administrative  purposes,  continues  a  separate  county  (w). 
The  county  councillors  for  the  administrative  county  of 
London  are  double  the  number  of  members  of  parliament 
returned  for  the  Metropolis,  each  borough  (or  division  of  a 
borough)  being  made  an  electoral  division  of  the  adminis- 
trative county  ;  but  the  number  of  county  aldermen  is  not 
to  exceed  one-sixth  of  the  whole  number  of  county  coun- 
cillors (x)  ;    and  all  the  powers,  duties,  and  liabilities  of 

(q)  51  &  52  Vict.  c.  41,  s.  2.  county  of  Cambridge,  and  the  two 

(r)  59  &  60  Vict.  c.  22.  divisions  of  the  county  of  North- 

(*■)  51  &  52  Vict.  c.  41,  s.  31.  ampton,  see  sect.  46, — each  riding 

(t)  Ibid.  s.  40.  or  division  being  made  a  separate 

(u)  Ibid.  s.  40.  administrative  county;  and  (under 

(x)  As  to  the  three  ridings  of  the  60  &  61  Vict.  c.  39)   the  three 

Yorkshire,    the     three    divisions  ridings  of  Yorkshire  are  specifi- 

of    Lincolnshire,    the    two    divi-  cally  made  separate  counties  for 

sions  of  Sussex,  the  two  divisions  all  the  purposes  of  the  Coroners 

of  Suffolk,  the  two  divisions  of  the  Acts,  1844  to  1892. 
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tho  Metropolitan  Board  of  WorkvS  are  transferred  to  the 
county  council  of  the  administrative  county  of  London  (?/), — 
and  (among  these)  the  power  of  borrowing  (z)  ;  and  these 
powers  have  been  since  largely  increased,  but  only  for  the 
duo  execution  of  the  onerous  duties  entrusted  to  the 
council  (a). 

The  financial  and  administrative  business  of  the  county 
council  extends  to  and  includes  (b)  (among  other  less 
important  matters)  the  making,  assessing,  and  levying 
of  county  rates,  police  rates,  and  rates  generally, — and 
the  application  and  expenditure  of  the  money  received 
on  account  of  such  rates  ;  the  borrowing  of  money  and 
the  passing  of  the  accounts  of  the  county  treasurer  ;  the 
provision,  enlargement,  maintenance,  management,  and 
visitation  of  pauper  lunatic  asylums,  and  of  reformatory 
and  industrial  schools  ;  the  payment  of  compensation, 
payable  formerly  by  the  hundred  or  by  the  inhabitants  of 
a  county  and  now  payable  by  the  county  council  (c),  under 
the  B-iot  (Damages)  Act,  1886  ;  the  registration  of  the 
rules  of  scientific  societies  ;  the  registration  of  charitable 
gifts,  the  certifying  of  places  of  religious  worship,  and 
the  confirming  of  the  rules  of  loan  societies  ;  also,  the 
maintenance  of  the  assize  courts,  lock-up  houses,  police- 
stations,  and  county  buildings  generally  ;  the  maintenance 
of  bridges  and  of  roads  repairable  with  bridges  (and  of 

(y)  51  &  52  Vict.  c.  41,  s.  40.  45  Vict.  c.  48  ;  45&46  Vict.  c.  33  ;. 

(2)  See  the  Metropolitan  Board  46  &  47  Vict.  c.  27  ;  47  &  48  Vict, 

of   Works  (Loans)  Acts,    1869  to  c.  50  ;  48  &  49  Vict.  c.   50 ;  49  & 

1871  (32  &  33  Vict.  c.  102;  33  &  34  ^0   Vict.   c.    44;    50   &  51    Vict. 

Vict.   c.  24  ;    and  34  &  35  Vict.  c.  31 ;  51  &  52  Vict.  c.  40  ;  52  & 

c.  47) ;  and  the  Metropolitan  Board  ^3  Vict.  c.  61). 
of  Works  (Money)  Acts,  1875  to  («)  ^2  &  53  Vict.  c.  61  ;  53  & 

1888  (38  &  39  Vict.   c.  65  ;   39   &  ^4   Vict.    c.    41  ;    54  &  55  Vict. 

40  Vict.  c.  55 ;  40  &  41  Vict.  c.  52 ;  c.  62. 

41  &  42  Vict.  c.  37  ;  42  &  43  Vict.  ('')  51  &  52  Vict.  c.  41,  s.  3. 
c.  69  ;   43  &  44  Vict.   c.  25  ;  44  &  (^ )  I^id.  s.  79. 
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main  roads)  (d)  ;  the  enforcement  of  the  Contagious 
Diseases  (Animals)  Acts,  and  of  the  Acts  relating  to 
destructive  insects,  and  to  the  protection  of  fish  and  of 
wild  birds,  and  to  the  prevention  of  river  pollution  ;  the 
supervision  of  weights  and  measures,  and  of  gas-meters  ; 
the  conduct  of  parliamentary  elections  (including  the 
registration  of  voters  and  the  revision  of  the  lists  of  voters)  ; 
the  appointment  and  payment  of  medical  officers  (e),  and 
of  public  inspectors  and  analysts,  and  the  like  ;  and  of  the 
county  treasurer  and  county  surveyor  ;  and  of  the  coroner 
for  the  county  (/),  and  of  district  coroners;  also,  all 
business  formerly  done  by  the  justices  of  the  county  in 
quarter  sessions  in  respect  of  music  and  dancing  licences 
and  race-course  licences  (g),  or  done  by  the  justices  out  of 
sessions  in  respect  of  the  licensing  of  houses  or  places  for 
the  public  performance  of  stage  plays,  or  in  respect  of  the 
execution  (as  local  authority)  of  the  Explosives  Act,  1875. 
But  as  regards  the  maintenance  of  main  roads,  the  urban 
authority  of  the  district  may  retain  the  duty  of  maintaining 
and  repairing  same  (Ji),  as  ordinary  roads,  receiving  in 
that  case  from  the  county  council  an  annual  contribution 
towards  the  costs  of  such  maintenance  and  repair  (i)  ;  and 
the  county  council  may  also  contribute  to  the  cost  of  any 
highway  or  public  footpath  in  their  county,  although  the 
same  should  not  be  a  main  road.  Every  county  council 
may  also  make  bye-laws  within  their  county,  relating  to 
all  or  any  of  the  matters  aforesaid,  in  like  manner  as  the 
council  of  a  borough  may  make  bye-laws,  in  relation  to 
their  borough,  under  the  Municipal  Corporations  Act,  1882  ; 


{d)    51      &     52  Viet.     c.     41,           (i)  Ibid.  s.  11  ;  and  as  to  roads 

s.  11.  in    the  Isle  of  Wight,   see  51   & 

(e)  Ibid.  s.  17.  ^2  Vict.  c.  41,  p.   12;  and  as  to 

I  /•\   Ti  -^        c  roads  in  South  Wales,   see  51  & 

(  /  )  ibia.  s.  5.  ' 

52  Vict.  c.  41,  s.   13 ;  also,  23  & 

{g)  Ibid.  s.  3.  24  Vict.  c.  68 ;  and  41  &  42  Vict. 

(h)  Ibid.  s.  11.  Q^  34_ 
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but  the  bye-laws  of  a  county  council  are  to  be  inoperative 
in  any  borough  (k). 

The  Local  Government  Act,  1888,  also  provides  for 
the  establishment  of  a  local  taxation  account  for  each 
administrative  county,  into  which  account  are  to  be  paid 
the  proceeds  of  the  duties  collected  within  the  county 
by  the  Inland  Revenue  Commissioners  on  the  local  taxation 
licences  specified  in  the  first  schedule  to  the  Act  (I), — being 
wine  and  spirit  licences,  ale  and  beer  and  tobacco  licences, 
game  licences,  carriage  taxes,  and  the  like  ;  and  the  amount 
so  paid  into  such  account,  is  to  be  paid  out  to  the  county 
council  for  the  uses  of  the  county,  being  in  lieu  of  the 
grants  from  the  Imperial  Exchequer  theretofore  usual  in 
aid  of  local  taxation  ;  and  such  payments  to  the  county 
council  are  placed  to  the  exchequer  contribution  account 
of  the  council  (jn).  The  Act  also  provides  for  payment  to 
the  like  account,  and  for  the  like  uses,  of  four  fifth  parts 
of  one  equal  half  part  of  the  probate  duties  collected  each 
year  within  the  county  (?i),  (or  now  the  equivalent  amount 
of  the  estate  duty)  (o),  such  latter  grant  being  also  in 
lieu  of  the  imperial  grants  theretofore  made  in  aid  of  local 
taxation  ;  and  there  are  elaborate  provisions  contained  in 
the  Act  providing  for  the  distribution  and  application  of 
such  local  taxation  and  probate  duty  (or  estate  duty) 
grants  respectively, — the  county  council  being  required, 
e.g.,  to  pay,  out  of  the  Exchequer  Contribution  Account,  to 
the  guardians  of  poor  law  unions  a  certain  amount  (to  be 
certified  by  the  Local  Government  Board)  towards  the 
remuneration  of  teachers  in  poor  law  schools  and  of  public 
vaccinators,  and  also  the  school  fees  paid  for  pauper 
children  sent  from  workhouses  to  public  elementary  schools  ; 
and  the  county  council  is  required  also  to  pay  to  the  local 

(k)  51  &  52  Vict.  c.  41,  s.  16.  (n)  Ibid.  ss.  21,  22,  24. 

(I)  Ibid.  s.  20.  (o)  57  &  58  Vict.  c.  30,  s.  19. 

(m)  Ibid.  s.  23. 
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authority  one  half  the  salary  of  the  medical  officer  and 
nuisance  inspector  of  such  authority  ;  and  to  pay  a  certain 
amount  to  the  registrars  of  births  and  deaths,  and  four 
shillings  a  week  for  the  maintenance  of  every  pauper 
lunatic  chargeable  to  the  county,  or  to  any  poor  law  union 
wholly  or  partly  within  the  county,  or  to  any  borough 
within  the  county  ;  and  the  county  council  is  required  to 
transfer  to  the  police  account  of  the  county  one  half  of  the 
cost  of  the  pay  and  clothing  of  the  county  police,  and  to 
pay  to  the  council  of  every  borough,  maintaining  a  separate 
police  force  under  the  County  and  Borough  Police  Acts, 
one  half  of  the  cost  of  the  pay  and  clothing  of  such  police 
force  ;  besides  making  certain  other  payments. 

'  And  the  Local  Government  Act,  1888,  provides, — for 
the  purposes  of  the  police,  and  of  the  clerk  of  the  peace, 
and  the  clerks  of  the  justices,  and  joint  officers,  and  of 
matters  requiring  to  be  determined  jointly  by  the  quarter 
sessions  and  the  council  of  a  county, — that  there  shall  be  a 
standing  joint  committee  of  the  quarter  sessions  and  the 
county  council  (/>),  consisting  of  such  equal  number  of 
justices  appointed  by  the  quarter  sessions,  and  of  members 
of  the  county  council  appointed  by  that  council,  as  may 
from  time  to  time  be  arranged  between  the  quarter  sessions 
and  the  council  ;  and  in  default  of  arrangement,  such 
number,  taken  equally  from  the  quarter  sessions  and  the 
council,  as  may  be  directed  by  a  secretary  of  state  ;  and  it 
is  provided,  that  any  dispute  arising  under  the  Act  with 
respect  to  the  police,  or  to  the  clerk  of  the  peace,  or  to 
clerks  of  the  justices,  or  to  officers  who  serve  both  the 
quarter  sessions  or  justices  and  the  county  council,  or  to 
the  provision  of  accommodation  for  the  quarter  sessions  or 
for  the  justices  out  of  session,  or  to  the  use  by  them  or  the 
police  or  by  the   said  clerks  of  any  buildings,  rooms,  or 

{p)  51  &52  Vict.  c.  41,  s.  30. 
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premises,  or  with  respect  to  iinything  incidental  to  the 
above-mentioned  matters,  and  any  other  matter  requiring 
to  be  determined  jointly  by  the  quarter  sessions  and  the 
county  council,  shall  be  referred  to  and  determined  by 
the  joint  committee  ;  and  the  expenditure  required  for 
the  purposes  of  the  matters  above  mentioned,  is  to  be 
paid  out  of  the  county  fund,  and  the  county  council  is  to 
provide  for  such  payment  accordingly  (q). 

The  county  council  has  succeeded  to  all  the  property 
and  also  to  all  the  liabilities  of  the  county,  and  has  acquired 
full  powers  of  management,  and  also  full  power  (with  the 
sanction  of  the  Local  Government  Board)  to  alienate  the 
county  property  (r)  ;  and  is  enabled  to  acquire  lands  as 
fully  as  any  urban  authority  under  the  Public  Health  Act, 
1875  (s)  ;  and  all  moneys  received  by  the  county  council 
are  to  be  carried  to  the  county  fund,  and  all  payments  for 
general  county  purposes,  or  for  special  county  purposes, 
are  to  be  paid  in  the  first  instance  out  of  the  county  fund, 
— general  county  purposes  being  purpo.ses  affecting  the 
administrative  county  generally,  and  special  county  pur- 
poses being  purposes  affecting  a  part  or  parts  only  of  such 
county  (t). 

The  county  council  may  also  (with  the  sanction  of  the 
Local  Government  Board)  borrow  money  on  the  security 
of  the  county  revenues  (u),  up  to  the  extreme  limit  of 
one-tenth  of  the  rateable  value  of  the  rateable  property 
within  the  county, — but  not  beyond  that  limit,  except 
under  the  authority  of  a  provisional  order  of  the  Local 
Government  Board,  confirmed  by  Act  of  Parliament  ;  and 
such  loans  may  be  contracted  for  any  of  the  purposes 
for  which  quarter  sessions  are  authorized  to  borrow,  or  for 

{q)  See  also  the  32  &  33  Vict.  (r)  51  &  52  Vict.  c.  41,  s.  64. 

c.  49   (Local   Stamp   Act,    1869);  (.s)  Ibid.  s.  65. 

and  59  &  60  Vict.   c.   55  (Quarter  (f)  Ibid.  s.  68. 

ScKsions  for  London  Act,  1896).  (n)  Ibid.  s.  69. 
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the  discharge  of  old  loans,  and  for  many  other  purposes 
specified  in  the  Act  (ic)  ;  and  the  county  council  may 
raise  any  such  moneys,  either  as  one  loan  or  as  several 
loans,  and  either  by  stock  issued  under  the  Act,  or  by 
debentures  or  annuity  certificates  under  the  Local  Loans 
Act,  1875,  or  by  mortgage  (in  special  cases)  under  the 
provisions  of  the  Public  Health  Act,  1875  (//)  ;  and 
generally,  county  stock  may  be  created  and  issued,  trans- 
ferred, dealt  with,  and  redeemed,  as  provided  by  the 
regulations  in  that  behalf  made  by  the  Local  Government 
Board  (z). 

The  receipts  and  expenditure  of  every  county  council 
are  to  be  annually  audited  by  district  auditors  appointed 
by'  the  Local  Government  Board  (a),  up  to  the  end  of 
each  financial  year,  i.e.,  for  the  twelve  months  ending  the 
31st  March  in  each  year  ;  and  at  the  beginning  of  each 
financial  year,  the  county  council  is  to  estimate  the  amount 
required  for  the  first  six  months  and  for  the  second  six 
months  of  the  then  next  financial  year  (/>)  ;  and  is  to 
appoint  a  finance  committee  for  regulating  and  controlling 
the  finances  of  the  county  ;  and  a  resolution  of  the  council, 
on  the  recommendation  of  such  committee,  is  necessary  to 
any  order  of  the  council  for  payment  of  any  sum  out  of 
the  county  fund  (c)  ;  and  all  payments  to  or  out  of  the 
county  fund  are  to  be  made  through  the  county  treasurer. 

Where  the  administrative  county  is  a  county  borough, 
the  council  of  the  county  borough  has  in  general  all  the 
like  powers  and  is  under  all  the  like  duties  and  liabilities 
as  the  county  council,  and  is  entitled  to  participate  in  the 
proceeds  of  the  duties  carried  to  the  local  taxation  account. 


(x)  51  &  52  Vict.  c.  41,  s.  69.  (a)  51  &  52  Vict.  c.  41,  s.  71. 

(y)  Hid.  (6)  Ibid.  s.  74. 

(z)  Ibid.  s.  70  ;    58  &  59  Vict.  (c)  Ibid.  s.  80. 
«.  32. 
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and  in  the  probate  duty  (estate  duty)  grant  (or  equivalent 
collection)  for  the  county  in  which  the  county  borough  is 
(or  is  to  be  deemed  as  being)  situate  ;  and  the  council  of 
the  county  borough  makes  the  like  payments  thereout  as 
are  made  by  the  county  council  (d)  ;  and  all  necessary 
equitable  adjustments  between  the  county  council  and  the 
council  of  the  county  borough  are  to  be  made  (e}.  The 
bridges  within  the  borough  repairable  by  the  county,  and 
the  main  roads  within  the  borough,  are  made  repairable  by 
the  county  borough ;  and  the  council  of  the  county  borough 
may  appoint  the  coroner  where  the  district  of  the  county 
coroner  is  wholly  situate  within  the  county  borough  (/). 
And  where  a  borough  is  a  quarter  sessions  borough,  and 
has  a  population  of  10,000  and  upwards,  according  to  the 
census  of  1881,  but  is  not  made  a  county  borough  by  the 
Act,  it  falls  indeed  within  the  administrative  county  in 
which  it  is  situate,  but  the  powers,  duties,  and  liabilities 
of  the  council  of  the  borough  under  the  Municipal 
Corporations  Act,  1882,  remain  with  the  council  of  the 
borough,  and  do  not  pass  to  the  county  council  (^). 
Nevertheless,  the  parishes  within  the  borough  are  made 
liable  to  contribute,  as  a  general  rule,  to  the  costs  of  all 
general  county  purposes,  but  with  certain  exemptions  (A). 
Also,  the  county  council  succeeds  to  the  powers,  duties 
and  liabilities  of  an  administrative  character  which  were 
theretofore  vested  in  the  court  of  quarter  sessions  or 
justices  of  any  borough,  which  is  not  made  a  county 
borough  (/). 

And  generally  as  regards  any  differences  arising  between 
or  among  adjoining  councils  (or  other  adjoining  local 
authorities),  the  decision  thereof  is  committed  to  the  Local 

(d)  51  &  52  Vict.  c.  41.  ss.  32—  (g)  Ibid.  s.  35. 
34.  (h)  Ibid. 

(e)  Ibid.  s.  32.  ({)  ibid.  ss.  36,  39. 
(/)  Ibid.  s.  34. 
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Government  Board, — which  may  either  itself  arbitrate  the 
matter,  or  refer  it  to  some  other  arbitrator  (k). 

By  subsequent  Acts,  county  councils  have  been  autho- 
rized to  contribute  (out  of  the  county  fund  and  as  portion 
of  their  general  expenses)  to  the  funds  of  the  Association  of 
County  Councils, — an  association  formed  for  the  purpose 
of  consultation  as  to  various  matters  of  local  government  (/) ; 
also,  to  concur  with  the  councils  of  adjoining  counties,  in 
relation  to  the  construction  and  maintenance  (and  to  the 
alteration)  of  main  roads  and  highways,  and  of  bridges 
(including  the  approaches  thereto)  (m)  ;  and  to  contribute 
to  the  expenses  of  enquiries  before  the  charity  commis- 
sioners touching  any  charity  in  which  their  county  is 
iriterested  (n)  ;  and  to  buy  up  manorial  franchises  relative 
to  weights  and  measures  (o), — besides  the  numerous  other 
matters,  of  a  greater  or  less  importance,  entrusted  to  these 
councils  and  to  the  parish  councils  shortly  to  be  mentioned, 
relative  to  allotments  and  small  holdings  (/>),  and  to  the 
protection  of  public  rights  {q),  and  the  like  ;  and  they 
may  also  cause  barbed-wire  fencing  along  highways  to  be 
removed,  when  likely  to  be  a  nuisance  to  man  or  beast  (r). 

The  principle  of  local  self-government,  first  introduced 
by  the  Municipal  Corporation  Acts,  and  afterwards  largely 
extended  (as  we  have  just  seen)  by  the  Local  Government 
Act,  1888,  received  a  still  more  considerable  extension 
under  the  Local  Government  Act,  1894  (56  &  57  Vict. 
c.  73).  For,  under  the  provisions  of  that  Act,  there  has 
been  appointed,  for  every  rural  parish  throughout  England 
and  Wales  containing  a  population  of  300  or  upwards,  a 

(l)  51  &  52  Vict.  c.  41,  ss.  11,  (o)  Ibid.  c.  18. 

63  ;  59  &  60  Vict.  c.  9.  (p)  53  &  54  Vict.  c.  65 ;  55  & 

(/)  53  &  54  Vict.  c.  3.  56  Vict.  c.  31  ;  56  &  57  Vict.  c.  73. 

(to)  54  &  55  Vict.  c.  63.  {q)  56  &  57  Vict.  c.  73. 

(n)   55  &  56  Vict.  c.  15.  (r)  Ibid.  c.  32. 
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parish  council  elected  by  the  parochial  electors  on  the 
register  (s)  ;  and  provision  is  made  for  creating  also  a  like 
council  (to  be  similarly  elected)  for  every  rural  parish 
having  a  less  population  than  300 ;  and  every  rural 
parish  is  created  a  parish  meeting  (sect.  1).  Every  such 
parish  council  (sect.  3)  is  constituted  a  body  corporate,  by 
the  name  of  the  parish  council  of  the  parish  ;  and  when 
there  is  (and  while  there  is)  no  parish  council,  but  only  a 
parish  meeting,  for  any  rural  parish,  the  chairman  of  such 
meeting  and  the  overseers  of  such  parish  (sect.  19),  are 
constituted  a  body  corporate,  by  the  name  of  the  chairman 
and  overseers  of  the  parish  ;  and  each  of  such  corporate 
bodies  (council  or  meeting)  is  to  have  all  the  incidents  of  a 
corporation,  and  with  power  to  hold  lands  without  a  licence 
in  mortmain.  Also,  where  a  rural  parish  is  situate  partly 
within,  and  partly  without,  a  rural  sanitary  district,  each 
part  of  such  parish  is,  for  the  purposes  of  the  Act,  made  a 
parish  of  itself,  as  if  it  had  been  so  constituted  under  the 
Divided  Parishes  Act,  1876  (39  &  40  Vict.  c.  Gl)  ;  and 
for  the  purposes  of  the  Act,  parishes  may  be  divided  into 
wards  (sect.  18),  with  councillors  separately  elected  for 
each  ward.  The  annual  assembling  of  the  parish  meeting 
is  to  be  held  on  some  day  between  the  1st  March  and 
1st  April  in  every  year  (t). 

To  the  parish  councils  and  parish  meetings  so  con- 
stituted, in  rural  parishes,  are  entrusted  (among  many 
other  details)  the  following  powers  and  duties  (sects.  5,  6),. 
that  is  to  say  : — (1)  The  power  and  duty  of  appointing 
overseers  of  the  poor,  and  the  power  of  appointing  (and 
of  revoking  the  appointment  of)   an  assistant   overseer  ; 


(s)  By    sect.     44,    this    register  may  be)  to  the  parish  ward, — as 

is  the  local  government  register  of  amended    by   the   59   &   60  Vict, 

electors    and    the    parliamentary  c.  4. 

register  of  electors,  so  far  as  they  {t)  60  &  61  Vict.  c.  1. 
relate  to  the  parish  or  (as  the  case 
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(2)  The  powers,  duties,  and  liabilities  of  the  vestry  of  the 
parish  (except  so  far  as  relates  to  the  affairs  of  the  church, 
or  to  ecclesiastical  charities)  ;  (3)  The  powers,  duties,  and 
liabilities  of  the  churchwardens  of  the  parish  (except  as  afore- 
said), including  their  duties  with  respect  to  maintaining  and 
repairing  closed  churchyards  wherever  the  expenses  of  such 
maintenance  and  repair  are,  under  the  Burial  Act,  1855, 
repayable  out  of  the  poor  rate  after  the  churchwardens 
have  given,  under  that  Act,  a  certificate  of  their  expenses  ; 
(4)  The  powers,  duties,  and  liabilities  of  the  overseers, 
or  of  the  churchwardens  and  overseers,  of  the  parish, 
relative  to  valuation  lists  (appeals  and  objections  there- 
from or  thereto),  or  relative  generally  to  the  poor  rate, 
or  .to  the  county  rate,  or  to  the  basis  of  the  county  rate  ; 
and  relative  to  the  provision  of  parish  books,  and  of  a 
parochial  office,  or  vestry  room,  and  of  a  parish  chest  ; 
and  relative  to  a  fire  engine  or  fire  escape  ;  and  relative  to 
the  holding  or  management  of  the  parish  property  (other 
than  property  belonging  to  the  church,  or  held  for  any 
ecclesiastical  charity)  ;  and  relative  to  the  holding  or 
management  of  village  greens,  and  of  allotments,  whether 
for  recreation  grounds,  or  for  gardens,  or  otherwise  for  the 
benefit  of  the  inhabitants,  or  any  of  them  ;  and  (5)  The 
powers  exerciseable,  with  the  approval  of  the  Local 
Government  Board,  by  the  board  of  guardians  for  the 
poor  law  union  comprising  the  parish,  in  respect  of  the  sale, 
exchange,  or  letting  of  any  parish  property. 

And  in  addition  to  the  powers  above  referred  to,  the 
parish  council,  or  parish  meeting,  may  also  make  the  com- 
plaints, as  to  unhealthy  dwellings  for  artisans,  appointed 
by  the  53  &  54  Vict.  c.  20 ;  and  the  representations 
required  to  be  made  by  the  50  &  51  Vict.  c.  48  and  53  & 
54  Vict.  c.  65,  with  regard  to  allotments  ;  and  two 
members  of  the  parish  council,  or  (as  the  case  may  be) 
parish    meeting,    are    constituted    (in    effect)    allotment 
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wardens  or  managers  under  the  Small  Holdings  Act, 
1892  (55  &  56  Vict.  c.  31)  ;  and  the  parish  meeting  has 
the  exclusive  power  (in  rural  parishes)  of  adopting  such 
Acts  as  the  Baths  and  Washhouses  Acts,  1846  to  1882, 
and  the  Public  Libraries  Act,  1892,  and  other  like  Acts, 
called  by  way  of  distinction  "  Adoptive  Acts,"  tending 
to  secure  the  physical  and  moral  health  and  recreation  of 
the  people.  And  the  parish  meeting  may  also  (sect.  8) 
exercise  (either  alone  or  concurrently  with  other  adjoining 
parishes)  the  specific  powers  following,  that  is  to  say  : — 
power  to  provide  suitable  offices,  and  to  provide  or  acquire 
land  for  that  purpose  ;  power  to  provide,  or  acquire  land 
for,  a  recreation  ground,  or  for  public  walks  ;  power  to 
intervene,  by  application  to  the  Board  of  Agriculture  and 
otherwise,  in  the  protection  of  common  rights,  and  for  the 
regulation  of  commons,  and  generally  to  exercise,  with 
respect  to  any  recreation  ground,  village  green,  open  space, 
or  public  walk,  which  is  for  the  time  being  under  their 
control,  or  to  the  expense  of  which  they  have  contributed, 
all  the  powers  exerciseable  by  an  urban  authority  under 
the  Public  Health  Acts  ;  also,  power  to  utilise  any  spring, 
well,  or  stream  within  their  parish,  and  to  provide 
facilities  for  obtaining  water  therefrom,  but  so  as  not  to 
interfere  with  the  rights  of  any  corporation  or  person, 
together  with  power  to  deal  with  any  pond,  pool,  open 
ditch,  drain,  or  place  containing,  or  used  for  the  collection 
of,  any  drainage,  filth,  stagnant  water,  or  matter  likely  to 
be  prejudicial  to  health,  but  so  as  not  to  interfere  with 
any  private  right,  or  the  sewage  or  drainage  works  of  any 
local  authority  ;  also,  power  to  acquire  by  agreement 
any  right  of  way,  whether  within  their  parish  or  an 
adjoining  parish,  the  acquisition  of  which  is  beneficial 
to  the  inhabitants  of  the  parish  or  any  part  thereof  ;  and 
to  accept  and  hold  any  gifts  of  property,  real  or  personal, 
for  the  benefit  of  the  inhabitants  of  the  parish  or  any  part 
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thereof ;  also,  power  generally  to  execute  any  works 
in  relation  to  any  parish  property  (other  than  property 
belonging  to  the  church,  or  held  for  an  ecclesiastical 
charity) ;  and  when  the  parish  council  is  unable,  by  agree- 
ment, to  procure  suitable  land  for  its  necessary  purposes 
or  for  allotments,  it  is  to  bring  the  matter  under  the  notice 
of  the  county  council  within  whose  district  the  rural  parish 
is  situated  ;  and  the  latter  council  may  proceed  to  enable 
the  parish  council  to  acquire  the  requisite  land  compul- 
sorily,  that  is  to  say,  under  the  provisions  in  that  behalf 
of  the  Lands  Clauses  Consolidation  Act,  1845,  and  the 
Public  Health  Act,  1875. 

Also,  for  any  of  the  following  purposes  (sect.  12),  that 
is  to  say,  (1)  for  the  purchase  of  any  land,  or  for  the 
building  of  any  buildings,  which  the  parish  council  may 
lawfully  purchase  or  build  ;  (2)  for  any  purpose  authorized 
by  such  of  the  "  adoptive  Acts  "  above  referred  to  as  the 
parish  council  may  have  adopted  ;  and  (3)  for  any 
permanent  work  or  other  thing  which  the  parish  council 
may  lawfully  execute  or  do, — the  parish  council  may 
(with  the  consent  of  the  county  council  and  of  the  Local 
Government  Board)  borrow  money  in  like  manner  and 
subject  to  the  like  conditions  as  a  local  authority  may 
borrow  under  the  provisions  of  the  Public  Health  Act, 
1875,  the  loan  being  secured  on  the  poor  rate  and  on 
other  the  revenues  of  the  parish  council,  and  the  power  to 
borrow  being  limited  to  one-half  of  the  assessable  value  for 
two  years  of  the  premises  assessable  within  the  parish. 

The  Act  also  provides  (sect.  21),  that  urban  sanitary 
authorities  shall  be  called  urban  district  councils  (municipal 
corporations  continuing  their  style  or  title  unaltered),  and 
that  the  district  of  each  such  urban  authority  shall  be 
called  an  urban  district  ;  and  that  there  shall  be  a  rural 
district  council  for  every  rural  sanitary  district,  and  that 
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its  district  shall  be  called  a  rural  district, — the  term 
district  council  comprising  each  class  of  district  council 
(whether  urban  or  rural),  and  the  term  county  district 
comprising  every  urban  and  also  every  rural  district. 
And  (by  sect.  25)  there  are  transferred  to  every  rural 
district  council  all  the  powers,  duties,  and  liabilities,  as 
well  of  the  rural  sanitary  authority  in  the  district  as  also 
of  the  highway  authority  in  the  district, — a  rural  district 
council  being,  in  this  latter  particular,  placed  on  the  same 
footing  as  an  urban  district  council, — and  (by  sect.  26) 
every  district  council  is  charged  with  the  protection  of 
public  rights  of  way,  public  rights  of  common,  and  public 
rights  over  road-side  wastes  ;  and  (by  sect.  27)  is  charged 
with  the  licensing  of  gang-masters,  dealers  in  game, 
passage  brokers,  emigrant  runners,  and  the  like.  And 
the  Act  contains  also  the  due  provisions  for  meeting  the 
expenses  of  the  parish  council  (or  parish  meeting)  and  of 
the  district  council  ;  and  provisions  for  gradually  securing 
a  uniformity  of  administration,  the  county  council  within 
every  county  district  bringing  (as  nearly  as  can  be)  every 
parish  within  its  district  under  one  district  council 
(sect.  36),  and  taking  the  due  proceedings  for  such 
grouping  or  separating  of  parishes  as  shall  be  judged 
expedient  (sect.  38),  and  for  such  dissolution  of  parish 
councils  and  creation  of  new  parish  councils  as  the  decrease 
or  increase  of  the  population  may  render  desirable 
(sect.  39).  And,  we  may  here  observe,  that  the  county 
council  is  charged  generally,  subject  to  an  appeal  to  the. 
High  Court,  with  the  supervision  of  the  working  of 
the  Act  ;  and  that  council  also  intervenes  for  the  removal 
of  any  occasional  difficulties  arising  relative  to  the  parish 
council  (u). 

By  subsequent  Acts,  parish  councils  have  been  authorized 
(«)  59  &  60  Vict,  c.l 
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to  contribute  (or  to  further  contribute)  to  any  joint  expenses 
incurred  (jointly  with  any  other  council)  in  carrying  out 
the  provisions  of  the  Burial  Acts,  1852  to  1885  (x), — and 
also  to  any  joint  expenses  incurred  in  connection  with  the 
provision  (or  use)  of  joint  fire-engines  (?/) — or  of  better 
postal  (including  telegraph)  facilities  (c). 

(a.-)  60  &  61  Vict.  c.  40.  {z)  58  &  59  Vict.  c.   18  ;  61   & 

(y)  61  &  62  Vict.  c.  .38.  62  Vict.  c.  18. 


S.C.— VOL.   IIT. 


(     -^'O     ) 


CHAPTER  II. 

OF   THE   LAWS    RELATING    TO    THE    POOR. 


[By  the  common  law,  as  appeai-s  by  the  Mirronr  (a),  the 
poor  were  to  be  "  sustained  by  parsons  (rectors  of  the 
"  church)  and  the  parishioners,  so  that  none  of  them  should 
"  die  for  default  of  sustenance  "  ;  but  no  compulsory 
method  for  their  relief  or  sustenance  was  provided  until 
the  reign  of  Hen.  VIII.  The  monasteries  undoubtedly 
supported  a  very  numerous  and  idle  poor,  by  a  daily 
distribution  of  alms  at  their  gates  ;  and  upon  their  disso- 
lution, divers  statutes  were  made,  in  the  reigns  of  King 
Henry  the  Eighth  and  his  children,  for  providing  for  the 
poor  and  impotent,  which,  the  preambles  recite,  had  of 
late  years  then  greatly  increased. 

These  poor  were  principally  of  two  sorts  :  Firstly,  the 
sick  and  impotent,  and  who  were  therefore  imahle  to  work ; 
and,  Secondly,  the  idle  and  sturdy,  and  who,  although  able, 
w-ere  not  ivilling  to  work.  To  provide,  in  some  measure, 
for  both  of  these,  in  and  about  the  metropolis,  Edward 
the  Sixth  founded  three  royal  hospitals  :  Christ's  and  St. 
Thomas's,  for  the  relief  of  the  impotent  ;  and  Bridewell, 
for  the  punishment  and  employment  of  the  vigorous  and 
idle.  And  ultimately,  after  many  other  experiments, 
which  were  more  or  less  effective,  by  the  43  Eliz.  c.  2, 
(which  is  generally  considered  as  the  foundation  of  the 
modern  poor  law,)  overseers  of  the  poor  were  appointed  in 
every  parish  ;]  and  it  was  provided,  that  the  church- 
wardens of  every  parish  should  be  the  overseers  ;  and  that 

(a)  Ch.  1,  sect.  3. 
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there  should  likewise  be  appointed  as  overseers  two,  three, 
or  four,  but  not  more,  of  the  inhabitants,  being  substantial 
householders,  to  be  nominated  yearly  by  two  justices 
dwelling  in  or  near  the  parish. 

This  Act  of  Elizabeth  involved  two  principles  ;  first, 
that  every  poor  person  should  be  either  relieved,  or  pro- 
vided with  work  ;  and  secondly,  that  this  should  be  done 
paroclually,  that  is,  out  of  funds  to  be  raised  and  applied 
by  parish  officers  within  the  limits  of  their  respective 
parishes.  It  is  to  be  understood,  however,  that  it  was  not 
the  .policy  of  the  law,  to  allow  paupers  to  resort  for  relief 
indiscriminately  to  any  parish  they  might  prefer  :  for,  by 
certain  statutes  of  a  date  anterior  to  the  Act  of  Elizabeth, 
persons  unable  or  unwilling  to  work  were  compellable  to 
remain  in  the  particular  parishes  where  they  were 
settled  (h)  ;  and  subsequently  to  the  Act  of  Elizabeth, 
able-bodied  and  industrious  paupers  were  also  confined  or 
(in  effect)  confined  to  their  existing  places  of  settlement, 
the  14  Car.  II.  c.  12,  s.  1,  having  (in  substance)  enacted, 
that  persons  newly  coming  to  settle  in  any  parish, — and 
likely  to  become  chargeable, — might  be  removed  by  the 
warrant  of  two  justices  of  the  peace,  on  complaint  of  the 
parochial  officers,  to  the  parish  where  they  were  last 
legally  settled  (c).  But  inasmuch  as  the  Act  subjected  the 
poor  to  removal  from  every  place  in  which  they  were  not 
settled  to  the  place  where  they  were  settled,  it  had  the 
indirect  effect  of  attaching  to  a  settlement  the  quality  of 
a  rigJit,  to  wit,  an  exemption  from  removal  ;  and  persons, 
who  (for  any  reason)  were  desirous  of  gaining  a  settle- 
ment-right in  particular  -parishes,  were  found  to  resort  to 
them  furtively,  with  the  view  of  completing  the  forty 
days'  residence  therein  (required  by  the  14  Car.  II.,  c.  12) 

{b)  19  Hen.  7,  c.  12 ;  1  Edw.  6,  (c)  R.   v.    >S'^  James,  10   East 

c.  3  ;  3  &  4  Edw.  6,  c.  16  ;  14  Eliz.       31. 
c.  5 

E  2 
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before  they  were  discovered  (d).  To  prevent  which, 
provision  was  afterwards  made,  that  the  forty  days  should 
be  computed,  only  from  the  period  when  notice  in  writing^ 
of  the  new  comer's  abode  was  oriven  to  the  parish  officers, 
— such  notice  being  dispensed  with  only  in  cases  where  the 
residence  was  attended  with  certain  circumstances  of 
notoriety,  such  as  entering  into  a  yearly  service,  or  an 
apprenticeship  (e)  ;  and  although  at  a  subsequent  period 
the  requisite  of  notice  was  abandoned  (/),  the  requisite  of 
notoriety  remained.  However,  in  the  reign  of  George 
the  Third  (g),  a  man  coming  to  settle  in  a  parish  ceased  to 
be  liable  to  removal,  upon  the  mere  prohalnUty  of  becoming 
chargeable,  and  must  have  become  actually  chargeable 
(by  receiving  or  applying  for  relief)  in  order  to  become 
removable, — but  in  the  meantime,  the  status  of  irremov- 
ability might  have  been  acquired;  and  it  became  also 
established,  that  the  right  might  be  claimed  derivatively, 
the  child  being  entitled  to  the  parent's  settlement,  and  the 
wife  to  that  of  her  husband. 

In  modern  times,  owing  to  the  gradual  increase  of 
population  and  of  paupers,  various  measures  were  from 
time  to  time  devised  by  the  legislature,  for  the  improve- 
ment of  the  poor  law  system,  and  particularly  for  the 
improvement  of  the  administration  of  poor  law  relief. 
Thus,  by  the  22  Geo.  III.  c.  83, — commonly  called 
Gilbert's  Act  (/t), — any  parish  was  authorized,  by  consent 
of  two  third  parts  in  number  and  value  of  the  owners  or 
occupiers,  and  with    the    approbation  of  two  justices,  to 

(d)  1  Bl.  Com.  362.  c.     18,    s.    2  ;    3   Geo.    2,    c.   29, 

(e)  Ih.  ;  3  W.  &M.  c.  11.  ss.  8,  9. 

(/)  35  Geo.  3,  c    101,  s.  3.  (/j)  Henderson   v.    Sherhorve,   2 

(gr)  35  Geo.  3,  c.  101,  s.  1  ;  and       m.  &  W.  239  ;  In  re   Whitechapel 

see  the  prior  statutes  8  &  9  Will.  3,        Union,  6  Ad.  &  E.  49.     Gilbert's 

c.  30;  9  Will.  3,  c.  11  ;  12  Ann.       Act  is  repealed  by  the  Statute  Law 

Revision  Act,  1871. 
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appoint  guardians  to  act  in  lieu  of  overseers,  in  all  matters 
relative  to  the  relief"  and  management  of  the  poor  ;  and 
also  to  enter  into  a  voluntary  union  with  one  or  more 
other  parishes,  for  the  more  convenient  accommodation, 
maintenance,  and  employment  of  their  paupers  in  common ; 
and  by  the  59  Geo.  III.  c.  12, — commonly  called  "  The 
Select  Vestry  Act," — any  parish,  in  vestry  assembled,  was 
enabled  to  commit  the  management  of  its  poor  to  a  com- 
mittee of  the  parishioners  called  a  select  vestry,  to  whose 
orders  the  overseers  were  to  conform  (/).  But  these 
measures,  though  beneficial,  were  not  sufficiently  effective  ; 
nor*were  they  generally  adopted  ;  and  in  the  meantime, 
the  evils  resulting  from  the  mismanagement  of  the  poor 
continued  to  increase  ;  and  these  evils  were  aggravated  by 
the  injudicious  administration  of  the  poor  laws,  proceeding 
upon  certain  inherent  defects  in  the  then  existing  poor 
law  system, — the  duty  of  executing  the  poor  law  being, 
e.g.,  left  (in  the  case  of  each  parish)  to  that  parish 
individually, — whence  resulted  a  great  absence  of  uniformity 
in  the  different  parishes  in  their  poor  law  administration. 
Moreover,  the  size  of  most  parishes  was  so  limited  as  to 
expose  them  to  great  disadvantages,  both  with  regard  to 
the  employment  and  to  the  relief  of  their  poor, — the 
difficulty  and  expense  of  which  are  both  obviously  reduced, 
when  the  field  of  operation  is  wider  and  provision  can  be 
made  on  a  larger  scale.  All  which  considerations  induced 
parliament,  in  the  year  1833,  to  issue  a  royal  commission, 
to  inquire  into  and  report  on  the  laws  relating  to  the  poor  ; 
and  in  the  following  year,  and  upon  the  basis  of  the  report 
of  the  commissioners,  was  passed  the  4  &  5  Will.  IV.  c.  76, 
known  as  "  The  Poor  Law  Amendment  Act,  1834,"  and 
which,   as  supplemented   by  the   divers  statutes   specified 


{i)  59  Geo.  3,  c.  12,  so  far  as  it       the     poor,    is     repealed    by     the 
empowered   parishes   to  establish       Statute  Law  Revision  Act,  1873. 
select  vestries  for  the  concerns  of 
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below  (k),  and  as  modified  by  the  Local  Government  Acts, 
1888  and  1894  (51  &  52  Vict.  c.  41  and  5G  &  57  Vict. 


(k)  5  &  6  Will.  4,  c.  69  (The 
Union  and  Parish  Property  Act, 
1835) ;  2  &  3  Vict.  c.  84  (The  Poor 
Rate  Act,  1839) ;  5  &  6  Vict.  c.  18 
(Parish  Property  and  Parish  Debts 
Act,  1842);  5  &  6  Vict.  c.  57 
(Poor  Law  Amendment  Act,  1842) ; 
7  &  8  Vict.  c.  101  (Poor  Law 
Amendment     Act,     1844) ;    8     & 

9  Vict.  c.  117  (Poor  Removal  Act, 
1845) ;  9  &  10  Vict.  c.  66  (Poor 
Removal  Act,  1846) ;  10  &  11  Vict. 
c.  33  (Poor  Removal  Act,   1847) ; 

10  &  11  Vict.  c.  109  (Poor  Law 
Board  Act,  1847);  11  &  12  Vict. 
c.  31  (Poor  Law  Procedure  Act, 
1848)  ;  c.  82 ;  c.  91  (Poor  Law 
Audit  Act,  1848);  c.  110  (Poor 
Law  Amendment  Act,  1848)  ; 
c.  Ill  ;  12  &  13  Vict.  c.  13  (Poor 
Relief  Act,  1849)  ;  c.  103  (Poor 
Law  Amendment  Act,  1849) ; 
13  &  14  Vict.  c.  101  (Poor  Law 
Amendment  Act,  1850)  ;  14  & 
15  Vict.  c.  105  (Poor  Law  Amend- 
ment Act,  1851)  ;  20  Vict.  c.  19 
(Extra  -  parochial  Places  Act, 
1857)  ;  22  &  23  Vict.  c.  49  (Poor 
Law  (Payment  of  Debts)  Act, 
1859) ;  24  &  25  Vict.  c.  55  (Poor 
Removal  Act,  1861) ;  c.  76  (Poor 
Removal  (No.  2)  Act,  1861) ;  25  & 
26  Vict.  c.  103  (Union  Assessment 
Committee  Act,  1862)  ;  25  & 
26  Vict.  c.  113  (Poor  Removal  Act, 
1862)  ;  26  &  27  Vict.  c.  89  (Poor 
Removal  Act,  1863) ;  28  &  29  Vict, 
c.  79  (The  Union  Chargeability 
Act,  1865)  ;  29  &  .30  Vict.  c.  113 
(Poor  Law  Amendment  Act,  1866) ; 
30  &  31  Vict.  c.  6  (The  Metro- 
politan Poor  Act,  1867,  amended 


by  34  Vict.  c.  15,  60  &  61  Vict. 
c.  29,  and  61  &  62  Vict.  c.  45  ; 
c.  106) ;  31  &  32  Vict.  c.  122  (Poor 
Law  Amendment  Act,  1868)  ; 
32  &  33  Vict.  c.  41  (The  Poor  Rate 
Assessment  and  Collection  Act, 
1869,  amended  by  42  &  43  Vict. 
c.  10)  (The  Assessed  Rates  Act, 
1879)  ;  32  &  33  Vict.  c.  45  (The 
Union  Loans  Act,  1869,  amended 
by  42  &  43  Vict.  c.  54,  s.  13); 
32  &  33  Vict.  c.  63  (The  Metro- 
politan Poor  Amendment  Act, 
1869)  ;  33  &  34  Vict.  c.  2  (The 
Dissolved  Boards  of  Management 
and  Guardians  Act,  1870) ;  c.  18 
(The  Metropolitan  Poor  Amend- 
ment Act,  1870) ;  c.  48  (The 
Paupers  Conveyance  Expenses 
Act,  1870);  34  &  35  Vict.  c.  11 
(The  Poor  Law  Loans  Act,  1871)  ; 
c.  70  (The  Local  Government 
Board  Act,  1871)  ;  c.  108  (The 
Pauper  Inmates  Discharge  and 
Regulation  Act,  1871) ;  35  & 
36  Vict.  c.  2  (The  Poor  Law  Loans 
Act,  1872)  ;  39  &  40  Vict.  c.  61 
(The  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876, 
amended  by  42  &  43  Vict.  c.  12)  ; 
42  &  43  Vict.  c.  6  (The  District 
Auditors  Act,  1879)  ;  c.  54  (The 
Poor  Law  Act,  1879) ;  45  &  46  Vict, 
c.  20  (The  Poor  Rate  Assessment 
Act,  1882);  c.  58  (The  Divided 
Parishes  and  Poor  Law  Amend- 
ment Act,  1882) ;  c.  80 ;  46  & 
47  Vict.  c.  11  (The  Poor  Law  Con- 
ferences Act,  1883) ;  48  &  49  Vict, 
c.  22  (The  Public  Health  and 
Local  Government  Conferences 
Act,    1885);  c.    46  (The   Medical 
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c.  73),  is  the   foundation  [of  the  existing  system  of  poor 
law  relief. 

By  the  4  &  5  Will,  IV.  c.  76,  the  general  management 
of  the  poor,  and  of  the  funds  for  their  relief,  throughout 
the  country,  was  placed  for  a  limited  period  under  the 
superintendence  and  control  of  "  The  Poor  Law  Commis- 
sioners "  ;  who  had  power  to  make  such  regulations  as  they 
thought  proper  for  the  guidance  of  the  different  parochial 
authorities,  and  who  were  aided  in  their  operations  by  a 
certain  number  of  assistant  commissioners.  This  commis- 
sion was  superseded  in  the  year  1847  ;  and  in  lieu  thereof,  a 
board  known  as  the  "  Poor  Law  Board  "  was  established 
by  the  10  &  11  Vict.  c.  109  ;  to  which  Board,  all  the 
powers  and  duties  of  the  former  poor  law  commissioners 
were  transferred  (I)  ;  and  subsequently,  all  these  powers 
and  duties  were  assigned  to  (and  they  are  now  vested  in) 
the  "  Local  Government  Board,"  (established  in  the  year 
1871  by  the  34  &  35  Vict.  c.  70,)  which  consists  of  a 
president  appointed  by  her  Majesty,  holding  office  during 
pleasure  (m),  together  with  (as  e^v  oficio  members)  the  lord 
president  of  the  privy  council,  all  the  secretaries  of  state, 
the  lord  privy  seal,  and  the  chancellor  of  the  exchequer ; 
and  all  general  poor  law  rules — a  term  which  extends  to 
all  rules  intended  to  affect  more  than  one  union  {n) — 
must  be  under  the  seal  of  this  Board, — and  signed  by  the 
president  or  one  of  the  ex  oficio  members  of  the  Board, 
and  countersigned  by  a  secretary  or  assistant-secretary  ; 
and  any  such  rules  may  be  disallowed  by  her  Majesty  in 


Relief    Disqualification    Removal  {I)  10  &  11  Vict.   c.  109,  s.  10; 

Act,   1885) ;  59  &  60  Vict.   c.  50  30  &  31  Vict.  c.  106. 

(The  Poor   Law    Officers    Super-  (to)  Only  the  preddent  and  one 

annuation  Act,  1896,  amended  by  of  the  secretaries  may  sit  in  the 

the   60   &   61    Vict.    c.    28)  ;   and  House   of  Commons  at  the  same 

61  &  62  Vict.  c.  19  (The  Poor  Law  time.     (10  &  11  Vict.  c.  109,  ss.  8, 

Unions     Association,      Expenses,  9  ;  34  &  35  Vict.  c.  70,  s.  4.) 

Act,  1898).  (n)  10  &  11  Vict.  c.  109,  s.  15. 
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council  (o)  ;  or  their  validity  may  be  questioned  in  the 
Queen's  Bench  Division  (p)  ;  and  once  in  every  year, 
the  Board  submits  to  parliament  a  general  report  of  its 
proceedings  (q). 

The  Board  was  empowered  to  direct,  that  the  relief  of 
the  poor  in  any  parish  should  be  administered  by  a  board 
of  guardians,  to  be  elected  by  the  owners  of  property  and 
ratepayers  in  that  parish,  in  such  manner  as  in  the  Poor 
Law  Acts  set  forth  (r)  ;  and  poor  law  inspectors  were 
appointed  for  the  purpose  of  visiting  workhouses,  and  of 
being  present  at  meetings  of  guardians,  or  other  local 
meetings  held  for  the  relief  of  the  poor  (s)  ;  and  the 
superintendence  of  the  board  was  extended  to  poor  persons 
lodged  and  maintained  by  contract,  in  any  establishment, 
not  being  a  lunatic  asylum  or  workhouse  nor  under  the 
effective  control  of  any  parochial  or  other  local  autho- 
rity (t).  Moreover,  no  parishes  were  for  the  future  to  be 
united,  under  Gilbert's  Act,  without  the  previous  consent 
of  the  Board  ;  and  the  Board  might  also  at  its  discretion 
consolidate  two  or  more  parishes  into  one  union,  under  the 
government  of  a  single  board  of  guardians,  to  be  elected  by 
the  owners  and  ratepayers  of  the  component  parishes  (w), 
— the  county  justices  resident  in  the  union  or  parish  being 
also  ex  officio  guardians  (.i'),  and  so  continuing  until  1894, 
when  all  ex  officio  guardians  were  abolished  by  the  Local 
Government  Act,  1891.     Each  of  such  "  unions  "  was  to 

(o)  10     &      11     Vict.     c.     109,  ss.  14—21;  14  &   15  Vict.  c.  105,- 

s.  17.  ss.   2,   3;    30  &  31  Vict.   c.    106, 

( J9)  4  &  5  Will.  4,  c.  76,  s.  105  ;  ss.  4—10. 
12  &  13  Vict.  c.  103,  s.   13;    Wnat-  (.s)  10  &  11  Vict.  c.  109,   ss.  18, 

hxiry-on-Severn  Union  Case,  4  Ell.  20. 

&  Bl.  314  ;  Reij.  v.  Oldham  Union,  (t)  12  &  13  Vict.  c.  13. 

10  Q.  B.  7000.  (u)  4  &  5  Will.  4,  c.  76,  s.  38. 

(q)  10  &  Vict.  c.  109,  s.  13.  (x)  7   &   8  Vict.    c.    101,  s.   24 

(r)  4  &  5  Will.  4,  c.  76,  ss.  39,  (now  repealed  by  the  Local  Gov- 

40;  RohinJionx.  Todmorden  Union,  ernment  Act,  1894  (56  &  57  Vict. 

3  Q.  B.  675  ;  7  &  8  Vict.  c.  101,  c.  73) ). 
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have  a  common  workhouse,  provided  and  maintained  at 
the  common  expense  of  the  component  parishes  ;  and  also 
a  common  fund,  to  which  each  component  parish  was  to 
contribute  (a)  ;  and  on  this  fund  was  charged  (by  the 
28  &  29  Vict.  c.  79,  s.  1)  all  the  cost  of  the  relief  of  the 
union  poor,  as  well  as  certain  other  expenses  incurred  by 
the  union  board  of  guardians  (U)  ;  and  by  the  42  &  43  Vict, 
c.  54,  s.  8,  provision  was  made  for  the  combination  oi' 
unions  in  certain  cases  (c).  As  regards  the  relief  of  the 
destitute  poor  in  the  metropolis,  the  cost  thereof  was  dis- 
tributed among  the  several  unions,  parishes,  and  places 
tUerein,  under  the  superintendence  of  the  Local  Govern- 
ment Board  (</).  The  provisions  above  summarized  are 
(roughly  speaking)  the  provisions  now  in  force,  with  only 
such  variations  as  have  been  introduced  therein  by  the 
Local  Government  Acts,  1884  and  1894,  of  which  some 
notice  was  taken  in  the  preceding  chapter,  and  which,  so 
far  as  they  relate  to  the  poor  law,  will  be  specifically 
mentioned  at  the  end  of  this  present  chapter. 

The  poor  law  system,  as  at  present  established,  will  be 
most  conveniently  dealt  with,  if  we  consider  it,  firstly,  in 
connection  with  the  settlement  of  the  poor  ;  and  secondly, 
in  connection  with  the  administration  of  poor  law  relief, 
and  the  assessment  and  collection  of  the  poor  rate. 

(a)  24  &  25  Vict.  c.  55,  ss.  9 —  (53  Vict.   c.    5) ;  and  vaccination 

11;    28  &  29  Vict.  c.    79,   s.    12;  and    registration    expenses   (28  & 

30  &  31  Vict.  c.  106,  s.  15.  29  Vict.  c.  79,  s.  1). 

{h)  Tlie  other  expenses  referred  (c)  On  one  occasion  of  great  dis- 

to  comprise  the  relief  of  destitute  tress  in  the  counties  of  Lancaster, 

wayfarers  (11   &   12  Vict.  c.   110,  Cliester,  and  Derby,  the  poor  law 

s.  10 ;  12  &   13  Vict.  c.  103,  s.  2 ;  authorities  were,  by  a  temporary 

24  &  25  Vict.   c.   55,   s.   4);    the  Act  (25  &  26  Vict.  c.  110),  enabled 

burial  of  workhouse  paupers  (13  &  to  call  on  the  unions  of  the  county 

14   Vict.  c.   101  ;   28  &  29   Vict.  at  large  to  contribute  to  the  relief 

c.  79,  s.  1)  ;  the  relief  of  persons  required  in  particular  unions, 

temporarily  disabled  by  accident  {d)  30  &  31   Vict.   c.  6 ;    34  & 

or  sickness  (11   &  12  Vict.   c.  110,  35  Vict.  c.  70. 
s.  2) ;  the  costs  of  pauper  lunatics 
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And,  Firstly,  as  regards  Pooii  Law  Settlements  : — A 
settlement  may  be  acquired  by  birth,  or  by  parentage, 
or  by  marriage,  or  by  renting  a  tenement,  or  by  being 
bound  apprentice  and  inhabiting,  or  by  estate,  or  by 
payment  of  taxes,  or  by  residence.  (1.)  By  birth, — for 
wherever  a  child  is  first  known  to  be,  that  is  always 
prima  facie,  and  until  some  other  can  be  shown,  the  place 
of  its  settlement  (^e)  ;  but  if  its  parents  can  be  proved  to 
have  acquired  a  settlement,  either  by  birth  or  otherwise, 
in  another  parish,  then  the  prima  facie  settlement  of  the 
child  will  be  superseded  by  a  derivative  one,  viz.,  the 
settlement  by  parentage,  of  which  we  are  about  to  speak 
next  (/)  ;  or  if  the  parish  or  township  in  which  the  child 
was  born  is  amalgamated  with  another  parish  or  township 
or  is  divided  under  any  Act  of  Parliament  (g),  the  settle- 
ment by  birth  may  be  lost  altogether  (/*).  (2.)  By 
parentage, — for  a  legitimate  child  takes  the  last  settlement 
of  its  father,  or  of  its  widowed  mother  (as  the  case  may 
be),  till  it  attains  the  age  of  sixteen,  and  retains  such 
settlement  until  it  acquires  another  ;  and  a  bastard  child 
now  retains  the  settlement  of  his  mother  until  he  gains 
another  for  himself  (/).  (3.)  By  marriage,— ^or  a  female 
may  claim  the  settlement  which  belongs  to  her  husband, 
and  she  retains  that  settlement  after  his  death  {k)  ;  but  if 
her    husband    has    no    settlement,    or    if    his    settlement 

(e)  Reg.  v.  Crediton,  1  Ell.  Bl.  &  (A)  Rt(j.   v.  Tipton  Inhabitants, 

K.  231  ;  Re rj.  \.  All,  Saints,  Derby,  3  Q.    B.   215;  Dorking    Union  v. 

14  Q.  B.  219.  ^V.  Saviour's  Union,  [1898]  1  Q.  B. 

(/)  R.  V.  Walthamstow,  6  Ad.  &  594. 

Ell.  301  ;  Liverpool  V.  Portsea,  12  {i)  39  &  40  Vict.    c.   61,  s.  .35; 

Q.  B.  D.   302 ;  High   Wycombe  v.  Westhury-on-Severn  v.   Barrow-in- 

Marylebone,    13    Q.    B.     D.     15  ;  Furness,    3    Ex.     D.     88  ;    Great 

Edmonton    Union    v.    St.    Mary,  Yarmouth   v.   City   of  London,   3 

Islington,  15  Q.  B.  D.  95  ;  Reigate  Q.     B.     D.    232  ;     The    Queen   v. 

Union     V.     Croydon     Union,     14  Bridgenorth  Guardians,  9  Q.  B.  D. 

App.  Ca.  465.  765  ;  11  Q.  B.  U.  314. 

(g)  39  &  40  Vict.   c.  61  ;  56  &  (k)  39  &  40  Vict.  c.  61,  s.  35. 
57  Vict.  c.  73. 
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is  unknown,  she  retains  that  which  belonged  to  her  before 
her  own  marriage  ;  and  she  cannot  acquire  one,  in  her 
own  right,  during  the  marriage  (I).  (4.)  By  renting  a 
tenement  ;  and  for  this  it  is  requisite,  that  the  tenement 
shall  be  a  separate  and  distinct  tenement,  and  that  the 
party  shall  have  hond  fide  rented  the  same  at  and  for  the 
sum  of  10/.  a  year  at  the  least  for  the  term  of  one  whole 
year  ;  and  the  party  must  have  occupied  the  tenement  and 
paid  the  rent  for  the  term  of  one  whole  year  at  the  least, 
and  must  (for  the  same  period)  have  been  assessed  to  and 
^have  paid  the  poor  rate  in  respect  thereof,  and  must  have 
resided  in  the  parish  or  township  for  forty  days  ("i). 
(5.)  By  being  hound  apprentice  (?i),  and  inhabiting  for 
.forty  days  under  such  binding  ; — the  apprentice  gains  a 
settlement  in  the  parish  in  which  he  inhabits,  which  need 
not  necessarily  be  the  parish  in  which  the  service  takes 
place  (o)  ;  but  no  settlement  can  be  acquired  by  being 
apprenticed  in  the  sea  service,  or  to  a  householder  exer- 
cising the  trade  of  the  seas,  as  a  fisherman  or  otherwise  (p) ; 
and  the  indenture  of  apprenticeship  must  in  all  cases  have 
been  executed  by  the  apprentice,  except  in  the  case  of  one 
bound  by  the  parish  {(j).  (6.)  By  estate^ — for  a  settle- 
ment is  gained,  of  a  temporary  kind,  in  any  parish,  by 

(I)  Medway      Union     v.      Bed-  676  ;  R.  v.   Bartoii-upon-Iricell ,  3 

minuter     Union,     14     App.     Cas.  Best  &  Smith,  604 ;  St.  Pancrasw 

465.  Clapham,  2  Ell.  &  Ell.  742. 

(m)  6  Geo.  4,  c.  57,  s.  2 ;  1  Will.  4,  (o)  Rex   v.    Burton    Bradstock, 

c.  18,  s.  1  ;  4  &  5  Will.  4,  c.  76,  Burr.  S.  C.  531  ;  Rex  \.  Brotton, 

s.  66  ;  R.   V.   Kibworth  Harcourt,  4  B.  &  Aid.  84. 

7    Barn.    &    Cress.    790 ;    R.    v.  (j^,)  4  &  5  Will.  4,  c.  76,  s.  67  ; 

Halifax,  4  Ell.  &  Bl.  647 ;  R.  v.  ^     ^      Maidstone,    5    A.    &    E. 

Snape,  6  A.   &  E.   278  ;  Overseers  ^26. 

of    Willesden     v.    Paddington,    3  (g)  4  &  5  Will.  4,  c.  76,  s.  15  ; 

Best&  Smith,  593;   The  Queen  v.  ^  ^   ^   yj^^    ^     ^^^^   g_    12;    and 

Exeter,  Law  Rep.,  4  Q.   B.   341;  the  Merchant  Shipping  Act,  1894  ; 

Hastings    Union     v.    St.    James,  ^.r.   ^    r^^   y.^^_    ^_    g^^^    gg     IQg^ 

Chrkemoell,  L.  R.  1  Q.  B.  38.  j^-. 

(n)  R.  V.  BUlingliay,  5  A.  &  E. 
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linvino-  an  estate  of  one's  own  there,  of  whatever  value, 
and  whether  the  interest  be  legal  or  equitable  (?'),  and  by 
residing  in  the  parish  for  forty  days  (5), — a  species  of 
settlement  which  appears  to  be  founded  on  the  principle 
of  the  common  law,  that  a  man  shall  not  be  removed  from 
his  own  property  (t)  ;  but  no  person  may  retain  a  settle- 
ment so  gained  for  any  longer  time  than  he  inhabits 
within  ten  miles  of  the  parish  (ii)  ;  and  in  case  he  ceases 
to  inhabit  within  that  distance,  and  afterwards  becomes 
chargeable,  he  is  liable  to  be  removed  to  the  parish  in 
which  he  was  settled  previously  to  such  inhabitancy, 
or  else  to  the  parish  (if  any)  in  which  he  has  gained  a 
settlement  since  the  inhabitancy  (.r).  (7.)  By  payment 
of  parocliial  taxes, — for  a  settlement  may  be  gained  by 
being  charged  to  and  paying  tlie  public  taxes,  and  levies 
of  the  parish  (y), — provided  (by  35  Geo.  III.  c.  101,  s.  4), 
the  tenement  is  of  the  yearly  value  of  101. ;  and  provided 
(by  G  Geo.  IV.  c.  57,  s.  2)  the  tenement  (not  being  the 
person's  own  property)  is  a  separate  and  distinct  tenement, 
londfide  rented  by  him  for  10/.  a  year  at  the  least,  for  the 
term  of  one  whole  year,  and  occupied  for  a  year  at 
least  (c).  And  (8.)  By  residence, — for  a  settlement  may 
also  be  acquired  by  residing  for  the  term  of  tliree  years  in  a 
parish  in  such  manner  and  under  such  circumstances  in 

(r)  E.   V.  Ardleigh,   7  A.  &  E.  [y)  3  W.   &  M.   c.    11,  s.   6 ;    6 

70 ;  The  Queen  v.  Belford,  3  B.  &  Geo.   4,   c.    57,   s.   2  ;    1   Will.   4, 

Smith,  662 ;  Reg.   v.    Thornton,  2  c.  18,  s.  1  ;  4  &  5  Will.   4,  c.  76, 

Ell.  &  Ell.  788.  s.  66  ;  II.  v.  St.   Gile.<i,  7  Ell.  & 

(«)  Ryslip   V.   Harrow,  2  Salk.  Bl.  205  ;  Everton  v.  South  Stone- 

524.  ham,    2    Ell.    &    Ell.    771  ;     St. 

U)  2  Nolan   58  George's,     Hanover     Square      v. 

,    ,    „„     .,              ,-,    „       „^  ,  ,  Cambridge    Union,    Law   Rep.,  3 

(u)  The  Queen  v.  Sajfron  Walden,  n   "R    1 

9  0   B   76  **•  ^-  A- 

(z)  Reg.    V.     Westhiry-oji-Trivi, 

(X)  4  &  5   Will.  4,  0.  76,  s.  68  ;  7  k.  &  B.  444 ;  St.  George's,  Han- 
Reg.    V.  St.    Giles-in-the-Fidds,   2  over  Square  v.  Camhridge  Union, 
Q.  B.  446 ;  R.  v.  Hendon,  2  Q.  B.  L   R   3  Q   B   1 
455. 


CHAP.  II. OF  THE  LAWS  K ELATING  TO  THE  POOR.   Gl 

each:  of  such  years  as  would  render  him  irremovahle  (a). 
And  here  it  may  be  desirable  to  observe,  that  before 
the  14th  August,  1834, — the  date  of  the  passing  of  the 
Poor  Law  Amendment  Act,  1834, — settlements  could  be 
acquired  by  residence,  accompanied  with  other  circum- 
stances of  notoriety,  viz.,  1.  By  hiring  and  service, — which 
was  where  a  person,  being  unmarried  and  childless,  was 
hired  for  a  year,  and  served  a  year  in  the  same  service  ; 
and  2.  By  executing  any  public  annual  office  or  charge 
within  the  parish  for  one  whole  year  ;  but  these  modes 
of  acquiring  a  settlement  were  abolished  by  sect.  64  of 
that  Act. 

And  it  is  to  be  observed  generally,  that  when  (by  any 
■  of  the  modes  above  enumerated)  a  person  has  gained  a 
settlement  in  any  parish,  he  is  considered  as  settled  there 
until  he  acquires  a  new  one  in  some  other  place  ;  but  the 
later  acquisition  supersedes  the  earlier.  And  all  those 
who  stand  in  need  of  relief,  and  apply  for  it,  are  entitled 
to  be  relieved  in  the  parish  (or  union)  in  which  they 
happen  to  be,  or  to  which,  as  it  is  commonly  expressed, 
they  are  chargeable  ;  for  if  settled  there,  they  constitute 
its  settled  poor,  and  if  not  settled  there,  they  are  termed 
its  casual  poor  (li).  The  parish  is,  however,  exonerated 
from  this  burthen,  if  there  is  anyone  competent  and  by 
law  compellable  to  maintain  the  pauper  ;  and  those  who 
are  so  compellable  comprise  the  wife  and  husband,  the 
father  and  grandfather,  the  mother  and  grandmother,  or 
the  legitimate  (c)  children  of  the  pauper  (cl), — a  husband 


(a)  39  &  40  Vict.  c.  61,  s.  34 ;  (b)  33  Geo.  3,  c.  35,  s.  3 ;  B.  v. 

The  Queen  v.  Brampton  Union,  3  ;S^^.  Pancras,  7  A.  &  E.  750. 

Q.  B.  D.  479  ;  The  Queen  v.  Maid-  {c)  City  of  Westminster  v.  Ger- 

stone  Union,  5  Q.  B.  D.  31  ;  Do)--  rard,  2  Bulst.  346. 

Chester  Union  v.  Weymouth  Union,  (d)  43   Eliz.    c.   2,    s.   7  ;    31    & 

16  Q.  B.  D.  31  ;  ,SV.  Olave's  Union  32    Vict      c.     122,    ss.    33,    36 ; 

V.     Canterbtiry    Union,    [1897]    1  33  &  34  Vict.  c.   93,  s.    13 ;  and 

Q.  B.  682.  45  &  46  Vict.  c.  75,  s.  21. 
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beino;  also  liable  by  4  &  5  Will.  IV.  c.  7G,  ss.  56,  57, 
to  maintain  his  wife's  children  born  before  his  marriage 
with  her,  until  the  children  attain  sixteen  years  of  age  or 
their  mother  sooner  dies.  The  measure  or  extent  of  this 
liability  is  proscribed  by  (and  is  at  the  rate  assessed  by) 
an  order  of  the  justices  at  their  general  quarter,  or  petty 
sessions  (e)  ;  and  on  refusal  to  obey  such  order,  the  sums 
so  assessed  are  recoverable  before  a  court  of  summary 
jurisdiction  as  a  civil  debt, — i.e.,  they  may  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  person 
liable;  and  in  default  of  distress,  if  it  be  proved  that  such 
person  had  means  to  pay  since  the  order  and  has  not  paid, 
he  may  be  committed  to  prison  for  contempt  (/).  And 
the  better  to  secure  the  performance  of  this  duty,  it  is 
provided  by  5  Geo.  I.  c.  8,  that  where  any  person  shall 
run  away  fi*om  his  place  of  abode,  leaving  his  wife  or 
children  chargeable  as  paupers, — his  goods,  or  any  annual 
profits  of  his  lands,  may  be  seized  under  the  warrant  or 
order  of  two  justices,  and  (if  such  warrant  or  order  be 
confirmed  by  the  sessions)  may  be  applied  towards  the 
maintenance  of  such  wife  or  children  ;  and  it  is  further 
provided  by  5  Geo.  IV.  c.  83,  s.  4,  that  persons  running 
away  and  leaving  their  wives  or  children  so  chargeable, 
shall  be  deemed  rogues  and  vagabonds,  and  shall  be  liable 
to  imprisonment  for  any  time  not  exceeding  three  calendar 
months  ;  and  (by  sect.  3)  that  persons  wholly  or  in  part 
able  to  maintain  themselves  or  families  by  work  or  other 
means,  but  refusing  or  neglecting  so  to  do,  whereby  they 
become  so  chargeable,  shall  be  deemed  idle  and  disorderly 
persons,  and  may  be  summarily  convicted,  and  imprisoned 
in  the  house  of  correction  with  hard  labour,  for  any  time 
not  exceeding  one  calendar  month  (^). 

(e)  59  Geo.  3,  c.  12,  s.  26.  435 ;   Horhy  v.  Rogers,  2  Ell.  & 

(/)  31  &  32  Vict.  o.  122,  s.  36  ;  Ell.  674.     Note.— Only  male  per- 

42  &  43  Vict.  c.  49,  ss.  6,  35.  sons  are  intended  (see  Peters  v. 

(r/)  Reeve  v.   Yeaten,  1  H.   &  C.  Cowie,  2  Q.  B.  D.  131). 
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If  there  are  no  relations  to  whom  recourse  can  ];e  had, 
the  settled  poor  must  be  relieved  by  the  poor-law  authorities 
of  the  union  or  parish,  so  lon<>;  as  their  necessity  continues; 
and  if  they  are  able  to  work  and  refuse  to  do  so,  they  may 
be  committed  to  prison  (A).  On  the  other  hand,  -with 
respect  to  the  casual  poor,  thoy  may,  in  general,  be 
removed  in  the  manner  to  be  presently  described  ;  and 
they  are  entitled  to  relief  only  till  such  removal  can  be 
effected,  and  are  in  the  meantime  subject  to  the  provisions 
of  the  34  &  35  Vict.  c.  108,  and  the  Casual  Poor  Act, 
1882  (45  &  4G  Vict.  c.  36),  regulating  their  treatment  in 
the  casual  wards  and  in  the  workhouses  of  the  parish  or 
union.  Moreover,  all  casuals  born  in  Scotland  or  Ireland, 
the  Isle  of  Man,  Scilly,  Jersey,  or  Guernsey,  and  who 
Jiave  no  settlement  in  England, — may,  upon  complaint  of 
any  guardian,  relieving  officer,  or  overseer,  be  removed 
by  the  order  and  warrant  of  two  justices  of  the  peace, 
or  (in  a  proper  case)  of  a  stipendiary  or  metropolitan 
police  magistrate  (/),  to  the  place  of  their  birth,  together 
with  their  families, — that  is,  with  their  wives  and  children, 
or  such  of  them  as  are  chargeable  and  have  as  yet  acquired 
no  settlement  in  their  own  right  (k)  ;  and  casuals  who 
have  a  known  place  of  settlement  in  England  (wherever 
born)  may  be  removed,  by  the  like  order  and  warrant, 
to  the  place  of  such  settlement,  together  with  their 
families  (I)  ;  the  removal  order  being  in  either  case 
obtained,  upon  complaint  of  the  parish  (or  union)  to 
which    the    paupers    have    become    chargeable  (m), — the 


(A)  43  Eliz.  c.  2,  s.  4  ;  55  Geo.  3,  (/)    9   &    10   Vict.   c.   66;    11   & 

c.  137,  s.   5;  7  &  8  Vict.  c.    101,  12    Vict.    c.    31;    12   &    13   Vict, 

ss.  57,  58.  c.  103,  s.  3 ;  14  &  15  Vict.  c.  105, 

(i)  8  &  9  Vict.    c.    117;    24   &  »•  13;  24  &  25  Vict.  c.  76;  28  & 

25  Vict.    c.   76  ;    25   &   26   ^'ict.  -^  Vict.  c.  79,  s.  2;  33  &  34  Vict. 

c.  113 ;  26  &  27  Vict.  c.  89.  «•  48. 

(A-)  Beg.  v.  St.  Anne,  Blaclcfriam,  (^)  13  &  14  Car.  2,  c.  12,  s.  1  ; 

2  Ell.  &  Bl.  440.  '-28  «fc  29  Vict.  c.  79,  s.  2. 
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ciliar^otibility  boin^-  proved  l)y  tlio  certificate  of  the 
;;uiirdians  (n)  ;  and  notice  in  writing  of  the  order,  accom- 
panied by  a  statement  in  writing  of  the  ground  of  the 
r(Mnoval,  must  be  sent  to  the  parish  (or  union)  on  which 
it  is  made(o).  If  the  order  is  submitted  to,  or  if  no 
notice  of  appeal  is  given  within  twenty-one  days,  the 
pauper  is  to  be  removed  accordingly  ;  but  if  such  notice 
is  given  within  that  period,  the  pauper  is  to  be  kept  where 
he  has  become  chargeable,  until  the  appeal  (if  duly 
prosecuted)  shall  have  been  determined  (/>)  ;  and  such 
appeal  is  to  the  court  of  quarter  sessions  having  jurisdiction 
in  the  place  from  which  the  removal  is  directed  (jf)  ;  and 
the  court  may  order  the  parish  (or  union)  against  which 
the  appeal  shall  be  decided  to  pay  reasonable  costs  to  the 
other  {r)  ;  and  where  the  respondents  succeed,  such  costs 
will  include  the  relief  and  maintenance  of  the  pauper  from 
the  time  of  the  notice  of  the  order  of  removal  (s).  In  the 
event  of  some  doubtful  point  of  law  arising,  the  justices 
may  make  their  order  on  the  appeal  subject  to  a  special 
case  ;  or  the  parties,  at  any  time  after  notice  of  appeal  has 
been  given,  by  consent,  and  by  order  of  a  judge  of  the 
High  Court,  may  state  the  facts  in  a  special  case,  for 
the  opinion  of  the  High  Court,  and  agree  to  have  judgment 
entered  at  the  sessions  in  conformity  with  the  opinion  of 
the  High  Court  (t).  Also,  if  the  party  decided  against 
is  dissatisfied  with  the  order  made  at  sessions,  a  writ  of 

{n)  7  &  8  Vict.  c.  101,  s.  69,  and  [q)  14  Car.  2,  c.  12,  s.  2 ;  8  & 

11  &  12  Vict.  c.  110,  s.  11.  9  Will.  3,  c.  30,  s.  6  ;  11  &  12  Vict. 

(o)  4  &  5  Will.  4    c.  76,  s.  79  ;  c.  31  ;  The  Queen  v.  Sussex,  4  B.  & 

11  &  12  Vict.  c.  31,  ss.  2,  3,  4  ;  S.  966. 

Reg.  V.  Yorkshire,  1  Ell.  Bl.  &  Ell.  (r)  4  &  5  Will.  4,  c.  76,  s.  82 ; 

713;    Beg.  v.   Ruyfoii,   1    Best   &  11  &  12  Vict.  c.  31,  s.  5;   12  & 

Smith,  534.  13  Vict.  c.  45,  ss.  4,  5. 

ip)  4  &  5  Will.  4,  c.  76,  ss.  79,  {s)     4    &    5    Will.    4,     c.     76, 

80,  81,  83 ;  B.  v.  Kent,  6  B.  &  C.  s.  84. 

639;    JR.    V.   Leominster,   2   B.    &  (^)  12  &  13  Vict.  c.  45,  s.  11. 
Smith,  391. 
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eertiorarl  may  ho  issued  in  certain  cases  from  the  Queen's 
Bench  Division  to  remove  the  proceedings  into  the  Higli 
Court ;  and  the  case  is  then  argued  there,  and  the  order 
of  sessions  is  then  either  affirmed  or  quashed,  according 
to  the  hiw  on  the  facts  given  in  evidence  at  the 
sessions  (?<). 

If  a  casual  has  no  known  place  of  settlement  in  England, 
and  was  not  horn  in  Scotland,  Ireland,  or  other  part  of  the 
United  Kingdom,  then  he  must  remain  of  necessity  in 
the  place  where  he  has  become  chargeable  ;  and  he  may 
claim  relief  there,  so  long  as  he  continues  to  be  in  want, 
tipon  the  same  footing  with  its  settled  poor, — unless  and 
until  some  place  be  afterwards  discovered  wherein  he  may 
claim  a  settlement.  There  are  also  some  particular  cases 
in  which  the  removal  of  a  casual  pauper  to  his  or  her  place 
of  settlement  or  birth  is  illegal  ;  for  the  wife  of  such  a 
pauper  cannot,  if  her  husband  has  no  settlement,  be 
removed  to  her  place  of  maiden  settlement,  so  as  to 
separate  her  from  her  husband,  unless  by  mutual 
consent  (^x)  ;  nor  can  a  child  (whether  legitimate  or 
otherwise)  be  taken  away  from  its  mother  during  its  time 
of  nurture, — that  is,  until  the  age  of  seven  years  (?/)  ;  and 
even  though  an  order  of  removal  be  duly  made,  still  if  the 
pauper,  by  reason  of  sickness  or  infirmity,  is  not  in  a  fit 
state  to  travel,  the  execution  of  the  order  must  be  sus- 
pended, till  the  justices  are  satisfied  that  it  may  be  safely 
executed  (c), — such  suspension  extending  also  to  any  others 
of  the  pauper's  family  included  in  the  removal  order  (a)  ; 
also,  persons  in  legal  custody  cannot  be  removed,  under 

(m)  11  &  12  Vict.  c.  31,  s.  7.  (2)   35  Geo.  3,  c.  101,  s.  2 ;   49 

(x)  R.  V.  Eltham,  5  East,  113  ;  Geo.  3,  c.  124,  s.  3;  The  Queen  v. 

R.  V.  St.  Mary,  Beverley,  1  B.  &  ZtenZ/ecAid,  2  Ell.  &  Ell.  530 ;  24  & 

Ad.  201.  25  Vict.  c.  76 ;  25  &  26  Vict.  c.  113 ; 

(y)  R.  V.   Birminyham,  5  Q.  B.  and  30  &  31  Vict.  c.  106,  s.  26. 

210 ;  Re  Ethel  Brown,  13  Q.  B.  D.  (a)  49  Geo.  3,  c.  124,  s.  3. 

614. 
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the  poor  laws,  from  the  parish  whore  they  are  confined. 
And  it  is  to  be  remembered,  that,  in  general,  no  person 
may  now  be  removed  from  a  parish  (or  union)  in  which  he 
has  resided  for  one  ivhole  year  (h)  (formerly  Jive,  then  three 
whole  years,  and  now  one  whole  year)  (c),  next  before  the 
application  for  a  warrant  for  his  removal, — such  period  of 
residence  sufficing  to  ensure  his  irremovability,  although 
it  should  not  confer  on  him  a  settlement  (<i) ;  and  further, 
a  pauper  may  not  be  removed  for  becoming  chargeable  in 
respect  of  relief  made  necessary  by  sickness  or  accident, 
unless  the  justices  shall  state  in  the  warrant  that  they  are 
satisfied  that  the  sickness  or  accident  will  produce  perma- 
nent disability  {e)  ;  and  a  woman  residing  with  her 
husband  at  the  time  of  his  death  cannot  be  removed  till 
twelve  calendar  months  afterwards,  if  she  shall  so  long- 
continue  his  widow  (/);  nor  a  woman  deserted  by  her 
husband,  if  after  the   desertion   she   reside   for  one  year 


(b)  28  &  29  Vict.  c.  79,  s.  8; 
Machyvlleth  v.  Pool,  Law  Rep. ,  4 
Q.  B.  592 ;  The  Queen  v.  St.  Olave's, 
L.  R.  9  Q.  B.  38. 

(c)  24  &  25  Vict.  c.  55,  s.  4  ;  9  & 
lOVict.  c.  66;  11  &  12  Vict.  c.  111. 

{(l)  By  9  &  10  Vict.  c.  66,  s.  1, 
any  time  passed  in  prison  (The 
Queen  v.  Potterhanworth,  1  E.  & 
E.  262)  ;  or  in  military  or  naval 
service  [The  Queen  v.  Eaat  Stone- 
house,  4  Ell.  &  Bl.  901  ;  Emton  v. 
St.  Mary,  Marlborough,  Law  Rep. , 
2  Q.  B.  128)  ;  or  as  an  in-pensioner 
in  Greenwich  or  Chelsea  Hospitals; 
or  in  confinement  in  a  lunatic 
asylum  ;  or  as  patient  in  a  hospital 
{St.  Olave'ii  Union  v.  Canterbury 
Union,  [1897]  1  Q.  B.  682);  or 
during  which  parochial  relief  shall 
have  been  received  ( The  Queen  v. 
St.  Georges,  Bloonisbury,  4  B.  & 
Smith,  108),  is  to  be  excluded 
from   the   computation  ;     and    so 


also  the  time  during  which  any 
person  is  detained  under  the 
Habitual  Drunkards  Act,  1879 
(42  &  4.3  Vict.  c.  19,  s.  32),  or  in 
a  school  under  the  Industrial 
Schools  Act,  1866  (29  &  30  Vict, 
c.  118,  s.  31),  must  be  excluded 
from  such  computation.  As  to  an 
interruption  of  the  residence,  see 
12  &  13  Vict.  c.  103,  s.  4 ;  ^.  V. 
Stapletm,  1  E.  &  B.  766 ;  Welling- 
ton V.  Whitchurch,  4  B.  &  Smith, 
100 ;  The  Queen  v.  St.  Leonard' h, 
Shoreditch,  L.  R.  1  Q.  B.  21 ;  Reg.  v." 
Glossop),  ib.  227  ;  Beg.  v.  Whitby, 
L.  R.  5  Q.  B.  325 ;  Beg.  v.  Abingdon, 
ib.  406  ;  Beg.  v.  St.  Ives,  L.  R. 
7  Q.  B.  467  ;  Beg.  v.  Worcester 
Union,  L.  R.  9  Q.  B.  340. 

(e)  9  &  10  Vict.  c.  66,  s.  4  ;  The 
Queen  v.  St.  George's,  Middlesex, 
2  B.  &  Smith,  317. 

(/)  9  &  10  Vict.  c.  66,  s.  2; 
Beg.  V.  Cudham,  1  E.&  E.  409. 
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(formerly  three  years)  in  such  a  manner  as  would,  if  she 
were  a  widow,  render  her  irremovable  (g)  ;  and  a  child 
under  the  age  of  sixteen,  whether  legitimate  or  illegitimate, 
residing  with  his  or  her  father  or  mother,  stepfather  or 
stepmother,  or  reputed  father,  may  not  be  removed,  unless 
the  person  with  whom  such  child  is  residing  may  lawfully 
be  removed  (A). 

Secondly,  as  regards  the  Administration  of  the 
Poor  Law,  and  the  Assessment  (and  Collection) 
OF  the  Poor  Rate. — The  duty  of  administering  relief, 
where  a  parish  is  under  the  government  of  guardians, 
or  of  a  select  vestry,  belongs  to  those  authorities,  accord- 
ing to  the  provisions  of  the  Acts  (including  the  Local 
Government  Act,  1894,  to  be  presently  mentioned)  under 
which  they  have  been  respectively  appointed,  and  subject 
to  the  superintendence  of  the  Local  Government  Board. 
Liverpool,  however,  is  the  only  place  where  the  poor  law 
is  now  administered  by  a  select  vestry  ;  fifteen  other 
parishes  or  places  are,  for  poor  law  purposes,  managed 
by  authorities  established  under  local  Acts  (/)  ;  and  all 
other  parishes  are  now  managed  by  separate  boards  of 
guardians,  or  else  form  part  of  some  union  managed  by  a 
board  of  guardians  for  the  union.  Also,  with  some  very 
rare  exceptions,  there  are  now  no  extra-parochial  places 
for  civil  purposes  ;  for  all  places  which  before  1857  were 
extra-parochial  were  to  be  deemed  parishes  of  themselves 
for  civil  purposes,  and  power  was  given  to  appoint  overseers 
for  such  places  (A;)  ;  and  all  such  places  for  which  in  1868 
no  overseer  had  been  appointed,  or  for  which  no  overseer 

(g)  24  &  25  Vict.   c.   55,  s.   3;  St.  Mary  Arches,  Exeter,   1  B.  & 

The  Queen  v.  St.  Mary,  Islington,  Smith,    890  ;     Mitford    Union   v. 

Law    Rep.,    5   Q.    B.    445;    The  Way/and  Unioji,  25  Q.  B.  D.  164. 
Queen  v.  St.   George's-in-the-E'ast,  (i)  7  &  8  Vict.  c.  101,  ss.  64,  65; 

Law  Rep.,  5  Q.  B.  364  ;  Beg.  v.  11  &  12  Vict.  c.  91,  s.  12;  and  30 & 

Cookham,  9  Q.  B.  D.  522.  31  Vict.  c.  106,  s.  2. 

(h)  9  &  10  Vict.  c.  66,  s.  3 ;  24  &  (k)  20  Vict.  c.  17,  s.  1. 

25  Vict.  c.  55,  s.  2  ;  The  Queen  v. 

F  2 
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was   then  acting,  were    for   all    civil    parochial    purposes 
incorporated  with  the  next  adjoining  parish  (I). 

In  all  cases  of  sudden  and  urgent  necessity/  arising  in  a 

parish  under  the  government  of  guardians  or  of  a  select 

vestry,  any  overseer  is  empowered  and  required  by  law, 

whether  the  applicant  for  relief  is  settled  in  the  parish  or 

not,  to  give  him  or  her  such  necessary  temporary  relief 

as  the  case  may  require;  and  if  the  overseer   refuses  to 

give  such  necessary  relief,  and  the  pauper  is  not  settled 

or  usually  resident  in  the  parish  to  which   the   overseer 

belongs,  any  justice  of  the  peace  may,  by  an  order  under  his 

hand  or  seal,  direct  such  necessary  relief  to  be  given,  the 

overseer  who  disobeys  such  order  incurring  a  penalty  not 

exceeding  51.  (m)  ;  and  whatever  may  be  the  settlement 

or  residence  of  the  pauper,  any  justice  of  the  peace    is 

empowered  to  order  medical  relief  in  all  cases  of  sudden 

and  dangerous  illness,  the  overseer  here  also  being  subject 

to  the  penalty  of  51.,  in  case  of  disobedience  (n).     Also,  in 

unions  formed  under  the  Poor  Law  Amendment  Acts,  any 

two  justices  of  the  peace  usually  acting  for  the  district  may, 

at  their  discretion,  order  any  adult  person,  who  is  unable 

to  work  and  is  entitled  to  relief,  to  be  relieved,  if  he  desires 

it,  without  residing  in  the  workhouse  ;  but  in  such  a  case, 

one   of  the  justices  must  certify,  of  his  own  knowledge, 

that  the  person  is  unable  to  work  (o).  And  it  is  now  made 

lawful  for  the  guardians  to  permit,  at  their  discretion,  a 

husband    and    wife    admitted    into    a    workhouse    to    live 

together,  provided  either  of  them  shall  be  infirm,  sick,  or 

disabled  by  any  injury,  or  shall  be  above  the  age   of  sixty 

years  ;  but  every  such  case  must  be  reported  forthwith  to 

the  Local  Government  Board  (p). 

(I)  31  &  32  Vict.  c.  122,  s.  27.  (n)  Rex  v.  Kerr,  5  T.  R.  159. 

(m)  4    &    5    Will.    4,    c.     76,  (o)  4  &  5  Will.  4,  c.  76,  s.  27  ; 

s.  54;  andsee^«.-(?en.  v.Merthyr  11  &  12  Vict.   c.  91,  s.  12;   57  & 

Tydfil  (1899),  W.   N.  38,  for  the  58  Vict.  c.  25. 

powers  of  guardians  to  grant  relief  {p)  10  &  11  Vict.  c.  109,  s.  23; 

to  able-bodied  persons  in  cases  of  39  &  40  Vict.  c.  61,  s.  10. 
sudden  or  urgent  necessity. 
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The  duty  of  making  aud  levying  the  poor  rate  or 
parochial  fund  for  the  relief  of  the  poor  belonged,  and 
subject  (as  regards  rural  parishes)  to  the  provisions 
of  the  Local  Government  Act,  1894,  still  belongs,  to 
the  churchwardens  and  overseers  of  the  parish  (7) ;  and  the 
concurrence  of  the  inhabitants  at  large  was  not,  and  is 
not,  necessary  (?•).  And  for  the  better  execution  of  these 
duties,  the  statutes  authorize  the  appointment  of  collectors 
and  assistant  overseers  for  the  parish  or  (it  may  be)  for  the 
separate  townships  therein  (5).  And  here  it  is  convenient 
to  observe,  that  the  office  of  overseer  is,  in  general,  com- 
pulsory, excepting  in  the  cases  of  the  persons  enumerated 
in  the  foot-note  below  (t)  ;  and  a  woman  may  fill  the 
office  (?/,) ;  and  the  appointment  of  overseers,  and  also  of 
assistant  overseers,  is  now  (in  the  case  of  rural  parishes) 
vested  in  the  parish  council,  or  (as  the  case  may  be) 
in  the  parish  meeting,  provided  for  by  the  Local 
Government  Act,  1894  (y).  In  urban  parishes,  however, 
they  are  still  appointed  by  two  justices  of  the  peace,  unless 
an  order  has  been  made  by  the  Local  Government  Board 
authorizing  the  council  of,  or  other  representative  body  in, 
the  borough  or  urban  district  to  appoint  or  act  as  overseers, 
and  to  appoint  assistant  overseers  (x). 

(q)  As  to  the  recovery  of  poor  liament ;    justices   of  the   peace  ; 

rates  and   other   local   taxes,  see  aldermen  of  London  ;  clergymen  ; 

43   Eliz.    c.   2,    ss.    12,    13 ;    12  &  dissenting    ministers ;     practising 

13  Vict.  0.  14  ;  25  &  26  Vict.  c.  82.  barristers  and  solicitors ;  registered 

(r)  43  Eliz.  c.  2,  s.  1 ;  7  &  8  Vict.  medical  practitioners  and  dentists ; 

c.  101,  s.  63.  officers  of  the  courts  of  law,  of  the 

(.s)  2  &  3  Vict.  c.  84;  7  &  8  Vict.  armj-and  navy,  and  of  the  customs 

c.   101,  ss.  61,  62;  29  &  30  Vict.  and  excise;  inspectors  under  the 

c.  113,  s.  10  ;  56  &  57  Vict.  c.  73  ;  Factory  Acts  ;    and   registrars  of 

i?.  V.    Yorktihire,  6  A.  &  E.  863 ;  births,      deaths     and     marriages 

R.  V.  Watts,  7  A.  &  E.  461  ;  The  (Archbold's   Poor   Law,    15th   ed. 

Queen  v.   Greene,    17  Q.  B.   793  ;  p.  137). 

Worth  V.  Newton,  10  Exch.  247  ;  (?()  R.  v.  Stubbs,  2  T.  R.  395  ; 

Smart  v.    West  Ham    Union,    11  56  &  57  Vict.  c.  73,  s.  20. 
Exch.  867.  {v)  56  &  57  Vict.  c.  73,  s.  5. 

{t)  Peers  and  members  of   par-  (x)  Ibid.  s.  33  (1). 
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The  poor  rate  is  raised  prospectively  (.y) ;  and  for  some 
^iven  portion  (usually  one  half  part)  of  the  year  ;  and  at 
.so  much  in  the  pound,  according  to  the  parochial  assess- 
ment; and  upon  a  scale  adapted  to  the  probable  exigencies 
of  the  parish  (z).  And  by  the  43  Eliz.  c.  2,  it  is  directed 
to  be  raised  by  taxation  of  every  "  occupier  of  lands,  houses, 
"  tithes  impropriate,  propriations  of  tithes  (a),  coal  mines, 
"  or  saleable  underwoods "  in  the  parish  ;  and  a  man  is 
rateable  for  all  that  he  occupies  (b)  in  the  parish,  whether 
he  is  resident  there  or  not. — for  example,  in  respect  of  a 
hoa;  at  a  theatre  (c),  or  in  respect  of  moorings  in  the 
river  (d),  or  in  respect  of  hoardings  used  for  advertising  (e), 
or  in  respect  of  a  tunnel,  sewer,  and  the  like ;  and  corporate 
property  (e.g.,  the  railroadof  a  railway  company)  is  deemed 
for  this  purpose  to  be  in  the  occupation  of  the  corpora- 
tion (/)  ;  but  crown  property  (g)  is  exempt  ;  also,  county 
courts  (A)  ;  and  (by  specific  enactments)  certain  other 
properties  are  exempt,  e.g.,  (by  the  3  &  4  Will.  IV.  c.  30,) 
all  churches  and  chapels;  and  (by  the  32  &  33  Vict.  c.  40,) 
the  rating  authority  may  at  their  discretion  exempt  (_i) 
Sunday  schools  and  ragged  schools ;  but  this  exemption  does 
not  extend  to  elementary  schools  generally  {k),  although 

iy)  R.  V.  Gloucester,  5  T.  R.  346.  Dorking,  3  Ell.  &  Bl.  491  ;  Pimlico 

(z)  1  Nolan,  61,  62.  Tramway  Company  v.  Greenwich, 

(a)  R.    V.    Barker,  6  A.    &   E.  Law   Rep.,   9    Q.    B.    9;    Sociite 

388 ;  Re   Hackney   Rent    Charge.s,  Telegraphe    v.     Penzance     Union, 

1  Ell.  Bl.  &  Ell.  1.  12  Q.  B.  D.  552. 

(h)  R.  V.  Ponsonby,  3  Q.  B.  14  ;  {g)  Queen  v.   Stewart,  8  Ell.  & 

The  Mersey  Docks  Case,  11  House  Bl.   360;  Martin  v.    West  Derhy- 

of  Lords  Cases,  443.  Union,  11  Q.  B.  D.  145. 

(c)  Reg.  V.  St.  Martin,  3  Q.  B.  (h)  Queen  v.  Manchester,  3 
294.  Ell.  &  Bl.  336. 

(d)  Cory  v.  Bristow,  1  C.  P.  D.  («)  Bell  v.  Crane,  L.  R.  8  Q.  B. 
54.  481. 

(e)  52  &  53  Vict.  c.  27.  [k)    West  Bromwich  School  Board 
(/)  4   &   5  Vict.   c.   48 ;  R.   v.       v.    West   Bromwich   Overseers,    13 

York,  6  A.  &  E.  419  ;  i?e  Oxford       Q.   B.   D.   929  ;   Reg.    v.    London 
Poor  Rate,  8  Ell.  &  Bl.  184  ;  South       School  Board,  17  Q.  B.  D.  738. 
Ea'item     Railway      Company     v. 
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it  extends  to  voluntary  schools,  which  are  absolutely 
exempt  (/).  The  Act  of  Elizabeth  was  (after  a  long  period 
of  exemption)  extended  also,  by  the  Rating  Act,  1874  (m), 
to  land  used  for  a  plantation  or  wood,  or  for  the  growth  of 
saleable  underwood;  and  to  rights  of  shooting  and  fishing ; 
and  to  mines  of  every  kind  (other  than  the  coal  mines 
which  were  already  rateable)  ;  and  underwoods  are  now 
rateable  under  this  Act,  and  not  under  the  Act  of 
Elizabeth.  And  here  we  shall  observe,  that,  in  general, 
the  tenant  (and  not  the  landlord)  is  considered  as  the 
occupier  within  the  statute  (n)  ;  but  if  the  hereditament  be 
}et  for  a  term  not  exceeding  three  months,  the  occupier 
is  entitled,  under  the  Poor  Rate  Assessment  and  Collection 
Act,  1869  (32  &  33  Vict.  c.  41),  s.  1,  to  deduct  the  amount 
paid  by  him,  in  respect  of  poor  rate,  from  the  rent  due 
to  the  owner  ;  and  (by  sects.  3  and  4  of  the  same  Act) 
where  the  yearly  rateable  value  of  a  dwelling-house  does 
not  exceed  %l.  (or  in  the  Metropolis  20/.,  in  Liverpool  13/., 
or  in  Manchester  or  Birmingham  10/.),  the  owner  may 
agree  or  be  ordered  to  be  rated  instead  of  the  occupier  (o), 
— a  provision  so  convenient  for  the  collection  of  the  rate, 
that  it  has  been  adopted  also  in  connection  with,  e.g.,  the 
highway  rate  (/?). 

The  43  Eliz.  c.  2  further  directed  the  poor  rate  to  be 
raised,  by  the  taxation  of  "  every  inhabitant,  parson,  vicar, 
and  other  "  of  the  parish  ;  and  as  an  "  inhabitant,"  a  man 
was  formerly  liable  to  be  rated  according  to  his  apparent 
ability,  that  is,  according  to  the  value  of  the  stock  in 
trade,  and  other  local  and  visible  personal  property,  he 
had  within  the  parish,  and  of  which  he  made  profit  {q)  : 

(0  60  &  61  Vict.  c.  5,  s.  3.  (o)  lies  v.    West    Ham    Union, 

(m)   37     &    38     Vict.     c.     54  ;  8  Q.  B.  D.  69  ;  8  App.  Ca.  386. 

Crawshay  v    Moryan,  Law  Rep. ,  (p)  45  &  46  Vict.  c.  27. 

5  E.  &  I.  App.  304  ;  Ghaloner  v.  (q)  R.  v.  Lumsden,  1  W.  W.  & 

Bolckow,  3  App.  Cas.  933.  H.  587. 
(n)  R.  V.  Welbank,  4  M.  &  S.  222. 
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but  this  liability  to  taxation,  in  respect  of  inhabitancy, 
on  the  profits  of  a  man's  stock  in  trade  and  other  his 
personal  property,  was  taken  away  by  the  3  &  4  Vict. 
c.  89. 

By  the  6  &  7  Will.  IV.  c.  96,  no  poor  rate  was  to  be  of 
any  force  which  should  not  be  made  on  an  estimate  of  the 
net  annual  value  of  the  several  hereditaments  rated, — 
that  is  to  say,  the  rent  at  which  the  same  might  reasonably 
be  expected  to  let  from  year  to  year,  free  of  all  usual 
tenant  rates  and  taxes,  and  tithe  comnmtation  rentcharge 
(if  any),  but  deducting  therefrom  the  probable  average 
annual  cost  of  the  repairs,  insurance,  and  other  expenses 
(if  any)  necessary  to  maintain  the  premises  in  a  state  to 
command  such  rent.  And  that  statute  prescribed  also 
in  what  form  the  rate  should  be  made,  and  what  particulars 
it  should  comprise  (r) ;  and  required  that  the  parish  officers 
should  sign  a  declaration  at  the  end,  to  the  effect  that  the 
particulars  therein  were  true  and  correct  as  far  as  they 
had  been  able  to  ascertain  them  by  their  best  endeavours ; 
and  these  provisions,  subject  to  an  alteration  in  the  form  of 
declaration  by  the  overseers  of  parishes  in  which  a  valuation 
list  under  the  Union  Assessment  Committee  Act,  1862,  is 
in  force  (s),  are  substantially  the  provisions  now  applicable 
to  the  assessment  of  the  poor  rate.  But,  by  the  25  & 
26  Vict.  c.  103  and  27  &  28  Vict.  c.  39,  further  provisions 
have  been  made,  for  securing  (by  a  fresh  valuation  where 
required)  the  uniform  and  correct  assessment  of  all 
rateable  hereditaments, — that  is  to  say,  of  the  rateable 
hereditaments  comprised  within  all  unions  formed  (t),  and 
also  (by  adoption)  within  unions  not  formed,  under  the 


(r)  TheQueenv.  Eastern  Counties  (s)  25  &  26  Vict.  c.  103,  Sched. ; 

Railway  Company,  5   Ell.  &  Bl.       27  &  28  Vict.  c.  39,  s.  11. 
974. 


(t)  The  Qiieen  v.  Jiisticea  of  Kent, 
Law  Rep.,  6  Q.  B.  132. 
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Poor  Law  Amendment  Acts ;  and  a  like  provision  is  also 
now  applicable  to  the  metropolis  (m). 

By  the  43  Eliz.  c.  2,  s.  1,  no  rate  is  to  be  valid,  unless 
it  is  allowed  by  two  justices  ;  and  by  the  17  Geo.  II. 
c.  3,  as  amended  by  the  1  Vict.  c.  45,  s.  2,  public  notice 
thereof  is  to  be  given  at  the  parish  church,  on  the  Sunday 
next  after  the  same  had  been  so  allowed  (.f),  or,  if  there  is 
no  church  in  the  parish,  notice  of  the  rate  must  be  given 
by  affixing  such  notice  in  some  public  and  conspicuous 
place  in  the  parish  (?/).  The  allowance  by  the  justices 
was,  however,  held  to  be  a  mere  matter  of  form  (^)  ;  and, 
after  allowance  and  publication,  any  person  aggrieved  by 
the  rate,  and  having  reasonable  objection  to  it  as  irregular 
or  unequal,  may,  after  giving  to  the  assessment  committee 
notice  of  objection  to  the  valuation  list(ti),  appeal  against  it 
to  the  next  practicable  quarter  sessions  of  the  peace  having 
jurisdiction  in  the  place  for  which  it  was  made  ;  and  such 
appeals  still  lie  to  these  sessions,  under  the  express 
provisions  of  the  Local  Government  Act,  1888  (/>).  Rating 
appeals  may  also,  in  cases  of  irregularity,  unfairness,  or 
incorrectness  in  valuation  of  premises,  be  preferred  under 
the  6  &  7  Will.  IV.  c.  96,  to  the  justices  in  petty  sessions; 
who  are,  by  the  last-mentioned  Act,  required  to  hold,  four 
times  at  least  in  every  year,  a  special  sessions  for  hearing 
poor  rate  appeals  within  their  respective  divisions  (c)  ; 
and  the  decision  of  the  justices  in  such  special  sessions  is 
conclusive, — unless  the  parties  impugning  their  decision 
shall,  within  fourteen  days,  give  notice  of  appeal  therefrom 
to  the  next  general   sessions   or   quarter    sessions  of   the 

(u)  32  &  33  Vict.  c.  67.  (2)  i^-    v.    Dorchester  {Justices), 

(x)  1  Vict.   0.   45  ;   Ormerod  v.  Str.  393. 

Chadwick,    16   Mee.    &   W.    367;  (a)  27  &  28  Vict.  c.  39,  s.  1. 

Bmidey    v.     Methley     Overseers,  (b)  51  &  52  Vict.  c.  41,  s.  8. 

1  E.  &  E.  789.  (c)  6  &  7  Will.  4,  c.  96,  s.  6  ; 

(//)     45    &     46    Vict.     c.     20,  27  &  28  Vict.  c.  39  ;  The  Queen  v. 

s.  4.  Denbighshire,  15  Q.  B.  D.  451. 
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peace.  And  the  justices  in  goneral  sessions,  or  at  quarter 
sessions,  have  power  to  affirm,  quash,  or  amend  the  rate  ; 
or,  if  it  become  necessary  to  set  the  whole  aside,  may  order 
the  overseers  to  make  a  new  rate  {d)  ;  and  they  have 
authority  also  to  award  costs  to  the  successful  party  (e)  : 
and  they  may  state  a  special  case  for  the  opinion  of  the 
Queen's  Bench  Division.  Justices  who  are  ratepayers  of 
a  parish,  the  rate  for  which  is  appealed  against,  cannot 
vote  upon  the  appeal  (/) ;  but  they  are  not  disqualified  by 
reason  of  their  being  ratepayers  of  some  other  parish 
in  the  union  than  that  for  which  the  rate  appealed 
against  is  made  {g).  Judges  of  the  High  Court  are  not 
in  any  case  now  disqualified  from  hearing  appeals  to 
the  High  Court  by  reason  of  their  being  ratepayers  of  the 
parishes  concerned  (/<). 

It  is  the  duty  of  the  overseers,  and  of  all  persons  having 
the  collection,  receipt,  or  distribution  of  the  poor  rate,  to 
render  to  the  proper  auditors,  once  in  every  half-year,  (and 
oftener  if  required  by  the  Local  Government  Board,)  an 
account  of  all  moneys  received  and  expended,  and  to  verify 
the  same  on  oath  if  required  (/)  ;  and  they  are  not  to  make 
any  profit  by  their  office  (^•)  ;  and  all  balances  remaining 
from  time  to  time  in  the  hands  of  the  parish  officers  may 
be  recovered  from  them  (if  necessary)  by  a  summary 
proceeding  before  two  justices  of  the  peace  (I)  ;  and  the 
overseers  are  bound  also,  in  all  cases,  to  render  an  account 
at  the  end  of  their  year  of  office  (m). 

(d)  17  Geo.  2,  c.  38,  s.  6  ;  (i)  4  &  5  Will.  4,  c.  76,  s.  77 ; 
41  Geo.  3,  c.  23  ;  6  &  7  Will.  4,  Henderson  v.  Sherhourne,  2  Mee.  & 
c.  96,  s.  6.                                                W.  236. 

(e)  17  Geo.  2,  c.  38,  s.  4.  (0  1   &  2  Will.  4,  c.   60 ;  4  & 

(/)  16  Geo.  2,  c.  18,  s.  3.  ^   ^iU.    4,    c.    76,    ss.    47,    99; 

,  ,.^^  ,  oe  T7-  .        OQ       «  '^  ^  3  ^i'^*'-  c.  84  ;   7  &  8  Vict. 

(.<;)27&28Vict.c.39,s.6.  ^     j^^^    ^^     ^^_^^,^   ^     ^     ^,^_ 

(A)  40  &  41  Vict.  c.  11,  ss.  1,  3.       Marylehone,  5  Ad.  &  El.  268. 
(i)  42  &  43  Vict.  c.  6.  (m)  4  &  5  Will.  4,  c.  76,  s.  47. 
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Such  is  a  pjenoral  outline  of  tho  law  reflating  to  the  poor  ; 
and  for  the  niiiuiter  provisions  of  that  law  (relative,  e.g., 
to  the  provision  of  sites  for  workhouses,  and  to  the  tem- 
porary iiousin*^  of  the  poor  ;  and  relative  to  their  burial, 
their  emigration,  and  the  like)  (n), — the  student  must 
consult  the  various  Poor  Law  Acts  themselves  and  the 
treatises  upon  Rating  in  general  ;  and  we  will  here  only 
add,  that  local  rates  are,  in  general,  levied  u])on  the  same 
assessment,  and  by  the  same  officers,  as  the  poorn  rate  ; 
and  the  county  rate  is  also  now  raised  through  the  poor 
law  officials  (o).  It  will  be  remembered,  however,  that,  by 
the  Local  Government  Act,  1894  (5G  &  57  Vict.  c.  73), 
*  as  mentioned  at  the  end  of  the  preceding  chapter,  provision 
has  been  made  for  the  constitution  of  parish  councils  and 
parish  meetings  in  all  rural  parishes  throughout  England 
and  Wales  ;  and  under  that  Act  (sect.  20),  there  are  now 
no  ex  ojjicio  guardians  of  the  poor, — either  in  rural  parishes 
or  in  any  other  parishes, — all  poor  law  guardians  being 
now  made  elective,  and  the  electors  being  the  duly  regis- 
tered parishioners.  The  election  also  of  the  overseers,  and 
of  the  assistant-overseers,  in  all  rural  parishes,  is  by  that 
Act  entrusted  to  the  parish  council  (sect.  5),  or  (when  the 
parish  has  no  council)  to  the  parish  meeting  (sect.  19)  ; 
and  the  churchwardens,  as  such,  have  ceased  to  be  overseers 
(sect.  5), — the  powers,  duties,  and  liabilities  of  the  church- 
wardens, and  also  of  the  vestry  of  the  parish,  so  far  as 
they  relate  to  the  poor  law,  being,  by  the  Local  Govern- 
ment Act,  1894,  transferred  to  the  parish  council  (sect.  6), 
or  (as  the  case  may  be)  to  the  parish  meeting  (sect.  19), — 
besides  divers  other  specific  powers,  relating  to  matters 

(71)  4  &  5  Will.   4,  c.   76;  5  &  119  ;  20  &  21  Vict.   c.    13 ;  24  & 

6  Will.  4,  c.  69  ;  5  &  6  Vict.  c.  18 ;  25  Vict.  c.  55  ;  29  &  30  Vict.  c.  1 13 ; 

7  &  8  Vict.  c.  101  ;  11  &  12  Vict.  34  &  35  Vict.  c.  70  ;  48  &  49  Vict. 
c.    110;    12   &    13   Vict.    c.    103;  c.  52. 

13  &  14  Vict.  c.  101 ;  14  &  15  Vict.  (o)  37  &  38  Vict.  c.  54,  s.  10. 

c.  105  ;  18  &  19  Vict.  cc.  79,  105, 
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which  are  only  remotely  connected  with  the  poor  laws, 
and  including  the  matter  of  allotments  and  small  holdings, 
and  divers  matters  affecting  the  public  health.  And  the 
Act  contains  also  provisions  for  extending  (under  an  order 
and  orders  of  the  Local  Government  Board)  to  municipal 
boroughs  generally  (including  county  boroughs  or  any 
other  urban  district)  (sect.  33),  the  powers  which  by  the 
Act  are  vested  in  the  parish  councils  of  rural  parishes 
relative  to  the  appointment  of  overseers  and  assistant 
overseers,  besides  other  powers  relative  to  the  poor 
law ;  and  these  last  mentioned  provisions  are  made 
applicable  also  to  the  administrative  county  of  London 
(sections  33  and  34)  (p). 

( p)  Vide  Kupra,  pp.  43—49. 


1 


(     77      ) 


CHAPTER    III. 

OF   THE    LAWS    RELATING   TO  CHARITIES — SAVINGS    BANKS- 
FRIENDLY    AND    OTHER    SOCIETIES. 


We  will  next  consider  the  laws  relating  respectively  to 
charities,  savings  banks,  and  friendly  and  other  kindred 
societies, — all  of  which  have,  for  their  paramount  object, 
the  aid  or  relief  of  poverty. 

I.  Charities.— These  have  been  always  much  favoured 
by  the  law  (a)  ;  for  "  no  time,"  as  Lord  Coke  observes, 
"  was  so  barbarous  as  to  abolish  learning,  or  so  uncharit- 
"  able  as  to  prohibit  relieving  the  poor  "  (6).  Wherefore, 
when  by  the  23  Hen.  VIII.  c.  10  (c),  gifts  to  superstitious 
uses  were  made  void,  gifts  for  charitable  purposes  were 
held  not  to  fall  within  the  provisions  of  the  statute  ;  and 
by  the  39  Eliz.  c.  5,  any  person  was  enabled,  by  deed 
enrolled  in  Chancery,  to  found  a  hospital  and  to  give  it  a 
corporate  existence,  with  capacity  to  take  and  purchase 
goods  and  chattels,  lands  and  tenements, — and  this  without 
the  king's  licence  in  mortmain,  and  subject  only  to  these 
conditions,  that  the  lands  were  freehold,  in  fee  simple,  of 
the  clear  annual  value  of  101.,  and  not  exceeding  2001.  in 
annual  value.  And  by  the  Statute  of  Charitable  Uses 
(43  Eliz.  c.  4),  the  lord  chancellor  was  empowered  to 
award  commissions,  to  inquire  of  all  gifts  to  such  uses, 
and  of  all  abuses  and  breaches  of  trust  relative  thereto, 
and  to  make  orders  for  the   future   management  of  the 

(a)  Bac.  Ab.  Ch.  Uses,  E.  (c)  37  Hen.   8,  c.  4  ;  1  Edw.  G, 

{}>)  Porters'  Case,  1  Rep.  26.  c.  14. 
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charity  funds  (d)  ;  but  the  universities  and  cathedrals, 
and  all  colleges,  hospitals,  and  free  schools,  having  special 
visitors  or  governors,  were  excepted  from  this  provision  (e) . 

Some  abuses,  however,  being  found  to  attend  the  power 
of  disposing  of  lands  hi/  loill  for  charitable  purposes,  there- 
fore, by  the  9  Geo.  II.  c.  36,  it  was  enacted,  that  no  lands 
or  hereditaments,  or  money  to  be  laid  out  in  the  purchase 
thereof,  should  be  given  or  conveyed,  or  anyways  charged 
or  encumbered,  in  trust  for  or  for  the  benefit  of  any 
charitable  uses, — unless  by  such  conveyance  inter  vivos, 
and  under  such  conditions  as  the  Act  specified  ;  and  which 
conditions  need  not  here  be  further  referred  to,  as  we  had 
occasion  to  consider  this  statute,  and  certain  recent  enact- 
ments of  it,  in  a  former  volume  (/) ;  and  it  will  suffice  to 
say,  that  there  is  now  practically  no  restraint  whatsoever, 
on  gifts  of  lands  by  will  for  charitable  purposes, — and 
pure  personal  estate  always  might  (and  of  course  still 
may)  be  bequeathed  for  these  purposes. 

Commissions  under  the  43  Eliz.  c.  4,  to  redress  abuses 
in  charities,  have  been  long  disused,  their  place  being 
supplied  by  remedies  of  a  simpler  character  ;  for,  indepen- 
dently of  any  statute,  the  king,  as  parens  patricv,  has,  and 
(through  his  chancellor)  (ff)  exercises,  a  general  super- 
intendence over  all  charities  not  otherwise  sufficiently 
protected  ;  also,  wherever  necessary,  the  king's  attorney- 
general,  at  the  relation  of  some  informant  (who  is  called 
the  relator),  may  institute  proceedings  in  Chancery,  in  his 
official  capacity,  to  have  the  charity  established,  or  to  have 
the  charity  funds  duly  administered  (A)  ;  and  it  is  not 
essential  that  the  relators  should  be  the  persons  principally 

{d)  1  Bac.  Ab.  Ch.  Uses,  F.  ;  .S  (A)  3   BL   Com.  428  ;    Eyre   v. 

Bl.  Com.  436;  2  Vern.  118.  Cowites-^  of  Shaftesbury,  21".  Wms. 

(e)  Gol/isou'.s  Case,  Hobb.  136.  118;  Caldwell  v.  Pagham  Harbour 

{/)   Vide  Slip.  vol.    I.    pp.    320,  Reclamation  Covipany,   2  Ch.   D. 

322,  323  e«  veg.  221. 

(g)  3  Bl.  Com.  427. 
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interested, — for  any  persons  (though  the  most  remote  of 
those  who  fall  within  the  contemplation  of  the  charity) 
may  be  relators  (i).  Also,  by  the  52  Geo.  III.  c.  101 
(commonly  called  Sir  Samuel  Romilly's  Act),  in  every 
case  of  the  breach  of  any  charitable  trust,  or  wherever  the 
direction  of  the  court  is  necessary  for  the  administration 
of  such  trust,  any  two  or  more  persons  may,  on  obtaining 
the  previous  sanction  of  the  attorney  or  solicitor-general, 
apply  for  relief  by  petition,  to  be  heard  and  disposed  of  in 
a  summary  way  ;  and  under  the  Charitable  Trusts  Acts 
hereinafter  referred  to,  and  under  the  general  jurisdiction 
of  the  court  as  regulated  by  the  orders  and  rules  of  1883, 
divers  summary  applications  for  the  due  administration  of 
charitable  trusts  are  made  competent. 

By  the  52  Geo.  III.  c.  102,  provision  was  made  for 
the  registration  of  charitable  donations, — in  order  to 
prevent  their  benefits  from  being  lost  ;  and  the  Act 
directed,  as  regards  all  then  existing  charities,  that  a 
memorial  stating  the  funds  and  objects  thereof,  the  names 
of  the  founders  (when  known),  the  persons  having  the 
custody  of  the  title  deeds  of  the  endowment,  and  the 
trustees  or  possessors  of  the  estates,  should  be  registered 
with  the  clerk  of  the  peace  of  the  county  or  town,  and  a 
duplicate  of  such  memorial  transmitted  to  Chancery;  and 
the  Act  further  directed,  as  regards  all  future  charities, 
that  the  like  memorial  should  be  registered  within  twelve 
months  after  the  decease  of  the  donor  ;  but  donations  not 
secured  on  land  or  permanently  invested  in  the  funds, 
and  donations  the  management  of  which  was  left  to  the 
discretion  of  trustees,  were  (with  many  other  particular 
cases)  excepted  from  the  Act ;  and  the  registration  of 
such  charitable  gifts  is  part  of  the  business  which,  by  the 
Local    Government   Act,  1888   {k),   s.    3,  has  now  been 

(i)  Attorney-General  V.  Bucknall,  {k)  51  &  52  Vict.  c.  4L 

2  Atk.  328. 
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transferred  to  the  county  councils  established  by  that 
Act,  and  the  clerk  of  the  peace  is  made  the  clerk  of  such 
council. 

The  protection  of  charitable  endowments  was  also 
otherwise  secured,  by  a  variety  of  statutes  passed  pre- 
viously to  the  present  reign  (/)  ;  but  these  need  not  here 
be  particularly  examined  ;  for,  by  a  group  of  Victorian 
statutes  known  as  "  The  Charitable  Trusts  Acts  "  1853  to 
1887  (m),  a  Board  of  Commissioners  (called  the  "  Charity 
Commissioners  for  England  and  Wales  ")  has  been  estab- 
lished, with  power  to  examine  into  all  charities,  and  to 
prosecute  all  due  inquiries  by  its  officers  (including 
Assistant  Commissioners,  formerly  called  Inspectors) ;  and 
with  powers  also  to  require  charity  trustees  and  others,  to 
render  to  the  Board  written  accounts  and  statements,  or 
to  attend  and  be  examined  on  oath,  in  relation  to  any 
charity  or  its  property  ; — to  authorize  actions  and  pro- 
ceedings  concerning    the    same  ;— to    sanction     building 


(I)  See  58  Geo.  3,  c.  21,  and  59 
Geo.  3,  cc.  81,  91  (which  author- 
ized the  appointment  of  commis- 
sioners to  inquire  into  endowed 
charities,  and  to  certify  to  the 
Attorney-General  such  cases  as 
they  found  to  require  the  interfer- 
ence of  equity) ;  1  &  2  Geo.  4,  c.  92 
(which  empowered  trustees  of 
charity  lands  to  exchange  them  in 
certain  cases  for  others) ;  3  Geo.  4, 
c.  72,  s.  11  (which  authorized  the 
apportionment  of  the  charitable 
endowments  of  any  parish  divided 
under  the  Church  Building  Acts); 
9  Geo.  4,  c.  85  (which  quieted  the 
titles  of  lands  purchased  for  chari- 
table purposes)  ;  1  &  2  Will.  4, 
c.  60,  s.  30  (which  directed  lists  of 
the  charitable  endowments  of  the 
parish  to  be  made  by  the  vestries 


adopting  that  Act);  2  Will.  4, 
c.  57,  s.  3  (which  provided  for  the 
supply  of  new  trustees,  where  the 
original  trustees  of  a  charity  were 
dead  and  the  representative  of 
the  last  survivor  could  not  be 
found) ;  4  &  5  Will.  4,  c.  76,  s.  74 
(which  empowered  the  Local 
Government  Board  to  require 
from  trustees  for  the  poor,  a  true 
account  in  Avriting  of  the  particu- 
lars of  their  trust)  ;  and  56  & 
57  Vict.  c.  73,  s.  14  (as  to  public 
charities,  other  than  ecclesiastical 
charities,  in  rural  parishes). 

(m)  16  &  17  Vict.  c.  137  ;  18  & 
19  Vict.  c.  124  ;  23  &  24  Vict, 
c.  136  ;  25  &  26  Vict.  c.  112  ;  32  & 
33  Vict.  c.  110  ;  and  50  &  51  Vict, 
c.  49. 
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leases,  repairs,  and  improvements,  and  sales  and  exchanges 
of  charity  lands  ; — to  frame  and  to  approve  new  schemes, 
and  (in  cases  of  difficulty)  to  certify  to  parliament,  for 
the  approval  of  parliament,  any  such  new  schemes,  for  the 
better  management  of  charities  (w) ; — and  to  permit  a 
great  variety  of  other  acts  to  be  done  in  relation  to 
charities,  such  as  the  varying  circumstances  of  each  case 
may  from  time  to  time  require  (o).  And  by  one  of  these 
Acts  (25  &  26  Vict.  c.  112),  the  Board  may  (subject  to 
certain  restrictions)  appoint  or  remove  any  charity 
trustees,  or  any  schoolmaster  or  schoolmistress,  or  other 
officer  of  the  charity  ;  but  this  branch  of  their  jurisdic- 
tion is  not  to  be  exercised, — except  on  the  application  of 
the  majority  of  the  trustees, — where  the  gross  annual 
income  of  the  charity  amounts  to  501.  or  upwards  ;  and 
no  trustee  is  to  be  removed  on  the  ground  only  of  his 
religious  belief  (sect.  4)  ;  and  the  Board  is  not  to  exercise 
jurisdiction,  in  any  case  which  by  reason  of  its  conten- 
tious character,  or  of  any  special  question  of  law  or  fact 
which  is  involved  therein,  they  may  consider  more  fit  to 
be  dealt  with  by  the  court  (sect.  5), — the  court  here 
referred  to  being  the  Court  of  Chancery,  where  the  gross 
annual  income  of  the  charity  exceeds  50/.;  and  being  the 
county  court  for  the  district  having  jurisdiction  in  bank- 
ruptcy, where  the  gross  annual  income  only  reaches  to  or 
falls  below  that  sum  {p)  ;  and  an  appeal,  by  way  of 
petition,  lies  from  the  orders  of  the  Commissioners  to  the 
Court  of  Chancery  (q). 

The  Charitable  Trusts  Acts  also  authorize  the  appoint- 
ment of  corporate  bodies,  called  "  The  Official  Trustees  of 
Charity  Lands,"  and  "  The  Official  Trustees  of  Charitable 
Funds,"  in  whom  respectively  the  lands,  stocks,  securities, 

(n)  16  &  17  Vict.  c.  137,  ss.  54,  {p)  16  &  17  Vict.  c.  137,  s.  36  ; 

60  ;  24  &  25  Vict.  c.  32.  23  &  24  Viet.  c.  136,  s.  11. 

(o)  21  &  22  Vict.  c.  71.  (q)  23  &  24  Vict.  c.  136,  s.  8,  and 

32  &  33  Vict.  c.  110,  ss.  10,  11. 
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iind  moneys  of  charities  may  from  time  to  time  become  or 
be  vested  by  order  of  the  court  (r)  ;  and  the  Commis- 
sioners may  order  these  corporations  respectively  to 
convey  the  land,  or  to  assign  and  pay  over  the  stocks, 
securities,  and  moneys,  as  they  shall  think  expedient  (s). 
And  although,  by  the  22  &  23  Vict.  c.  50,  charities  or 
institutions  exclusively  for  the  henejit  of  Roman  Catholics 
were  for  some  time  exempt  from  the  jurisdiction  of  the 
Charity  Commissioners,  these  charities  are  now,  to  a 
certain  extent,  subject  to  that  jurisdiction, — the  23  & 
24  Vict,  c,  134  having  enacted,  that  (in  cases  where  an 
estate  is  eiven  on  trust  for  the  exclusive  benefit  of  Roman 
Catholics,  but  is  invalidated  by  reason  of  certain  of  the 
trusts  being  of  the  class  deemed  superstitious  or  otherwise 
illegal)  such  estate  or  its  income  shall  be  apportioned  in 
Chancery,  or  by  the  Charity  Commissioners,  and  a  fixed 
proportion  thereof  shall  be  declared  subject  to  the  lawful 
trusts,  and  the  residue  subject  to  such  trust  for  the 
benefit  of  persons  professing  the  Roman  Catholic  religion, 
as  the  court  or  board  may,  under  the  circumstances,  con- 
sider just  ;  and  a  scheme  for  giving  effect  to  such  appor- 
tionment may  be  established.  Also,  by  the  46  &  47  Vict. 
c.  36  (the  City  of  London  Parochial  Charities  Act,  1883), 
the  Charity  Commissioners  have  been  entrusted  (subject  to 
the  regulation  of  the  High  Court)  with  the  management 
and  disposition  of  the  parochial  charities  within  the  City; 
and  under  the  56  &  57  Vict.  c.  73  (the  Local  Government 
Act,  1894),  the  Charity  Commissioners  exercise  a  con-- 
trolling  power  over  the  charities  of  rural  parishes,  the 
management  of  which  has  by  that  Act  been  vested  in  the 
})arish  councils  created  thereby. 

A  great  number  of  cases,  however,  are  exempted  from 
the  operation  of  the  Charitable  Trusts  Acts  ;    for  these 

(r)  16  &  17  Vict.  c.  137,  ss.  48,  (.s)  18  &   19  Vict.  c.  124,  s.  37  ; 

53  ;  18  &  19  Vict.  c.  124,  s.  15,  &c.       50  &  51  Vict.  c.  49. 
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Acts  extend  not  to  (among  other  charities)  the  universi- 
ties of  Oxford,  Cambridge,  London,  or  Durham,  or  to  any 
college  or  hall  in  those  universities  ;  or  to  any  cathedral 
or  collegiate  church  (t)  ;  or  to  the  colleges  of  Eton  and 
Winchester  (?<)  ;  but  as  regards  "  Prison  Charities  '* 
within  the  Prison  Charities  Act,  1882  (.i-),  these  are  only 
partially  exempt  from  the  jurisdiction  of  the  charity  com- 
missioners; and  any  of  the  excepted  charities  may  petition 
the  Board  to  have  the  benefit  of  the  above  enactments 
allowed  to  them  ;  and  any  charities  whatever  may  refer 
to  ^the  Board  any  questions  or  disputes  arising  between 
or  among  their  members,  touching  or  concerning  the 
management  of  the  charity  (?/). 

Some  account  having  now  been  given  of  the  legislative 
enactments  relating  to  charities,  we  will  next  advert  to 
certain  general  principles  which  may  be  collected  from  the 
judicial  decisions  in  regard  to  charitable  donations,  trusts, 
and  endowments.  And  Firstly,  all  trustees  of  charities 
may  be  called  to  account  in  Chancery  for  the  funds  com- 
mitted to  their  charge  ;  and  new  trustees,  (where  circum- 
stances so  require,)  may  be  appointed  (z^  ;  improvident 
alienations  of  charitable  estates  may  be  rescinded;  schemes 
for  carrying  properly  into  effect  the  intentions  of  the 
donor,  or  (where  the  case  calls  for  such  interference)  for 
varying  his  intentions  in  the  manner  hereinafter  explained, 
may  be  established ;  and  in  fact  every  species  of  relief  may 
be  aflPorded,  which  it  is  in  the  nature  of  such  institutions 
to  require.  But  in  the  case  of  corporations  endowed  for 
charitable  purposes,  the  management  is  usually  vested  in 

(0  16  &  17  Vict.  c.  137,  s.  62.  (without  the  aid  of  the  court)  be 

(u)  18  «fe  19  Vict.  c.  124,  ss.  47 —  appointed  under  the  Trustees  Ap- 

49.  pointment  Acts,  1850  to  1890  (13  & 

{x)  45  &  46  Vict.  c.  65.  14  Vict.  c.  28  ;  32  &  33  Vict.  c.  26  ; 

(y)  16  &  17  Vict.  c.  137,  ss.  63,  and  53  &  54  Vict.  c.  19),— in  the 

64  ;  18  &  19  Vict.  c.   124,  s.  46.  case  of  all  trusts  for  religious  or 

(z)  Such  new  trustees  may  also  educational  purposes. 

G  2 
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governors,  subject  to   a  controlling  or  visitatorial  power 
in   the   founder  and   his   heirs,  or  in  such  persons  as  the 
founder  shall  appoint  (a)  ;  and  with  the  proceedings  of 
such   functionaries  the   law  does  not  in  general  interfere, 
unless  they  have  also  the  management  of   the  revenues, 
and  are  found  to  be  abusing  their  trust  (5).     It  is  to  be 
observed,  however,  that  when  the  king  is  the  founder  of 
an  eleemosynary  lay  corporation,  the  visitatorial  power  is 
vested  in  the  crown,  and  is  committed  by  royal  authority 
to  the  Lord  Chancellor  ;  who  may  thus  be  called  upon  to 
redress   abuses  properly  falling  within  the  province  of  a 
visitor  ;  but  the  jurisdiction  belongs  to  him  in  his  personal 
character  only,  as  representative  of  the  crown,  and  not  as 
a  judge  in  Chancery  (c).     And  here  it  may  be  convenient 
to  observe,  that  the  Local  Government  Act,  1894  (56   & 
57  Vict.  c.  73),  transfers  to  and  vests  in  the  parish  council 
of  every  rural  parish  all  the  charitable  property  (not  being 
church  property)  theretofore  vested  in  the  overseers,  or  in 
the  churchwardens  and  overseers,  of  the  parish  (sect.  5) ; 
and  enables  the  parish  council  to  acquire  further  endow- 
ments for  the    parish    (sect.    8),  and    to    deal  therewith, 
subject  to  the  control  of  the  Local  Government  Board  or 
of  the  Charity  Commissioners  (sects.  8,  14). 

Secondly,  with  regard  to  the  nature  of  charitable  trusts, 
we  may  remark,  that  the  word  charitable  is  to  be  understood 
in  a  very  large  sense  ;  for  not  only  gifts  for  the  benefit 
of  the  poor  are  included,  but  also  all  endowments  for  the 
advancement  of  learning  (d),  as  well  as  institutions  for 
the  advancement  of  science  and  art,  and  for  any  other 
useful  and  public  purpose  falling  within  the  charitable  uses 

(a)  Eden  v.  Forster,  2  P.  Wms.  (c)  Co.  Litt.  96  a  ;  Ex  parte 
326  ;  B.  V.  Governors  of  Darling-  Dann,  9  Ves.  547  ;  R.  v.  St. 
ton  Free  Schools,  6  Q.  B.  682.  Catherine's  Hall,  4  T.  R.  233. 

(b)  Berkhampstead  Free  Schools,  (d)  Attorney -General  v.  Whor- 
2V.&B.  138;  Attorney-General  v.  wood,  1  Ves.  sen.  537. 

Talbot,  3  Atk.  673. 
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enumerated  in  the  preamble  to  the  43  Eliz.  c.  4  (as  such 
preamble  is  repeated  in  sect.  13  of  the    51  &  52  Vict. 
c.  42),  or    falling  within    the   meaning  and    intendment 
of  such  preamble  (e)  ;  and  the  term  comprises  also  dona- 
tions   for    pious  or  religious    objects,— all    objects    being 
considered  as  religious  which  tend  to  the  benefit  either  of 
the    Established    Church    of  England,    or    of   any    body 
of  Dissenters  sanctioned  by  law  (/)  ;  and   trusts   for  the 
maintenance    of   the    Roman    Catholic    worship    (subject 
always  to  the  law  against  uses  deemed  superstitious)  are 
also   now  placed   on  a  similar  footing  (9).     And   though 
a  iJrust  for  the  advancement  of  the  Jewish  religion,  as  well 
as  of  any  other  faith  hostile  to  Christianity,   was  at  one 
time   held   illegal,   and   as    such    was   excluded    from   the 
protection  of   Chancery  (A), — it  has   been   now  provided, 
by  the  9  &  10  Vict.  c.  59,  s.  2,  and  the  18  &  19  Vict.  c.  86, 
s.  2,  that   her   Majesty's    subjects   professing    the  Jewish 
religion  shall  be  liable,  in  respect  of  their  schools,  places 
for    religious    worship,    education,    and    other    charitable 
purposes,  and  the  property  held   therewith,   to  the  same 
laws  as  those  to  which  her  Majesty's  Protestant  subjects 
dissenting  from  the  Church  of  England  are  liable,  and  to 
no    other  (/).     But    the    definition    of    charitable   trusts, 
although  thus  wide,  does  not  extend  to  include  gifts  of 
a  strictly  private  character  ;   for  if  a  sum  of  money  be 
bequeathed    with   a    direction  to  apply  it  "  to   such    pur- 
poses of  benevolence  and  liberality  as  the  executors  shall 
approve,"    or    even    "  in    private   charity,"  no    charitable 
trust  will   be  created, — scilicet,   no  such  trust  as  will  be 


(e)  Attorney-General    v.  Beelis,  (y)  2  &,  3  Will.  4,  c.  115;  18  & 

3  Sim.    &    Stu.  67  ;     Trustee.^   of  19  Vict.  c.  86,  s.  2  ;  23  &  24  Vict. 

British  Museum  v.    White,  ib.  594  ;  c.  134. 

Howse  V.  Chapman,  4  Ves.  551.  (/j)    Jn    re    Masters,  dsc.  of  the 

{f)  Attorney-General  Y.Pearson,  Bedford  Charity,  2  Swanst.  487  ; 

3  Meriv.  409  ;  Attorney -General  v.  1  Dickens,  258. 

Cock,  2  Ves.  sen.  273.  (i)   vide  sup.  vol.  ii.  p.  626. 
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taken  cognizance  of  in  Chancery  ;  but  the  property  will, 
in  such  cases,  belong  to  the  next  of  kin,  free  from  the 
direction  (k).  On  the  other  hand,  where  a  gift  is  for  a 
purpose  clearly  falling  within  the  description  of  charity, 
though  expressed  in  the  most  general  and  indefinite  terms, 
the  trust  will  never  be  allowed  to  fail  on  account  of  its 
uncertainty  ;  but  the  law  will  provide  for  it  some 
particular  mode  of  application  ;  and  sometimes  the 
sovereign  himself,  by  his  chancellor  or  other  great  officer, 
but  more  usually  the  Court  of  Chancery,  directs  the 
disposition  in  such  a  case  (Z). 

For  it  is  a  rule,  with  respect  to  all  charities,  that  the 
intention  of  the  donor,  so  far  as  it  is  practicable  and  legal, 
shall  be  strictly  observed  ;  the  law  not  permitting  it  to  be 
varied  without  necessity,  even  by  consent  of  his  heirs  {m)  ; 
but  where  such  intention  is  incapable  of  being  literally 
acted  upon,  or  its  literal  performance  would  be  unreason- 
able, a  decree  will  be  made  for  its  execution  cy-pres^ — that 
is,  in  some  method  conformable  to  the  general  object, 
and  adhering  as  closely  as  possible  to  the  specific  design, 
of  the  donor  (n).  For  example,  where  a  sum  of  money 
was  bequeathed  to  trustees,  to  be  distributed  among  the 
inhabitants  of  several  specified  parishes,  in  money,  pro- 
visions, physic,  or  clothes,  as  the  trustees  should  think  fit, 
and  the  fund  ultimately  became  too  large  to  be  suitably 
confined  to  those  objects, — the  court  directed  it  to  be 
applied  to  the  further  objects  of  instructing  and  appren- 
ticing the  children  of  those  parishes  to  benefit  which  the 

{k)  Morice-v.  Bishop  of  Durham,  (n)     Alt. -Gen.     v.      The     Iron- 

10  Ves.  522  ;  Lire  Sutton,  Stone  v.  mongers'    Company,    2    Mylne  & 

^<^-(?eiJ.,  28Ch.  Div.  464.  Keene,     576;    New  v.    Bonaker, 

(I)  Bac.  Ab.,  Ch.  Uses.  ^^"^  ^^p.,  4  Eq.  Ca.  655  ;  Cham- 

i^\    yit4    ri  m       HT  4  berlainy.  Brockett,  ih.  8  Ch.  App. 

(m)  Att.-Gen.  v.  The   Margaret  '  ^^ 

IV-        r>     J-  ■      '/^  206;  lure  Clarke's  Trusts,  1  Ch.  T>. 

and    liegius   Frofessors   in   Cam-  J  ' 

bridge,  1  Vern.  55. 
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•charity  was  designed  (o)  ;  and  on  a  somewhat  similar 
principle,  as  to  meeting-houses  founded  for  dissenters,  it 
was  declared,  by  the  7  &  8  Vict.  c.  45  (sometimes  called 
"  Lord  Lyndhurst's  Act,''  and  sometimes  "  The  Dissenter's 
Chapels  Act"),  that,  where  no  particular  religious  doctrines 
■or  mode  of  worship  should  have  been  prescribed  by  the 
deed  or  instrument  of  trust,  the  usage  of  the  congregation 
for  twenty-five  years  should  be  taken  as  conclusive 
evidence  of  the  doctrines  and  worship  to  be  observed  or 
practised  therein  (p). 

Lastly,  we  may  remark,  that,  though  among  the  civilians 
a  legacy  to  pious  or  charitable  uses  was  entitled  to  a 
preference  over  other  bequests  in  a  will,  it  is  not  so  by 
our  law,  .which  directs  that  in  the  case  of  a  deficiency 
of  assets,  the  charitable  legacies  shall  abate  pro  rata  with 
the  others  (/y)  ;  but  the  testator  himself  may  give  the 
charitable  legacies  a  priority  over  all  other  legacies  (r). 

II.  Savings  Banks. — These  are  institutions  devised 
for  the  safe  custody  and  increase  of  the  small  savings  of 
the  industrious  poor  ;  and  when  regulated  according 
to  Act  of  Parliament,  certain  benefits  and  protections 
are  afforded  to  them  by  the  law  (s).  The  earlier  statutes 
which  regulated  the  constitution  (and  defined  the  powers 


(o)  Att.-Gen.  v.    Whitchurch,    3  (s)  Savings  banks  are  provided 

Ves.     141  ;    Bishop    of   Hereford  by  the  22  &  23  Vict.  c.  20,  and 

V.   Adams,    7    Ves.    324;    Att.-  26  &  27  Vict.  c.  12,  for  non-com- 

Gen.    V.    Bovill,    1    Phill.     762 ;  missioned    officers     and     soldiers 

Att.-Gen.    v.  Mansfield,    14   Sim.  in  the   army  ;    and   by  the  57  & 

601  ;    In   re    Campden    Charities,  58    Vict.     c.    60    (ss.     145—154), 

18  Ch.  D.  310.  repealing     (but    re-enacting    the 

(p)  Att.-Gen.    v.    Bunce,    Law  provisions  of)  17  &  18  Viet.  c.  104, 

Rep.,  6  Eq.  Ca.  p.  563,  s.  180 ;  18  &  19  Vict.  c.  91,  s.  17  ; 

(q)  Bac.  Ab.,  Ch.  Uses,  E.  19   &  20   Vict.  c.   41  ;   and  29  & 

(r)  3Iil.es  v.  Harrison,  Law  Rep. ,  30  Vict.  c.  43,  for  seamen  in  the 

■9   Ch.   App.   316 ;   Ravenscroft  v.  navy,     and     in     the     mercantile 

Workman,  37  Ch.  D.  637.  marine. 
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and  privileges)  of  these  banks,  were  principally  the 
9  Geo.  IV.  c.  92  ;  5  &  6  Will.  IV.  c.  57  ;  and  7  &  8  Vict. 
c.  83, — under  which  earlier  statutes,  many  such  banks 
were  established,  and  some  of  them  still  exist  ;  but  the 
earlier  statutes  were  repealed,  and  their  provisions  with 
amendments  re-enacted,  by  the  26  &  27  Vict.  c.  87  (The 
Savings  Bank  Acts  Amendment  Act,  1863)  ;  and  the  law 
on  this  subject  is  now  contained  in  the  last  mentioned  Act, 
as  amended  by  the  Acts  specified  in  the  foot-note  (t). 

Institutions  thus  sanctioned  consist  of  banks  for  the 
receipt  of  small  deposits  of  money,  the  produce  of  which 
is  to  accumulate  at  compound  interest,  and  the  principal 
and  interest  are  to  be  paid  out  to  the  depositors,  as 
required,  deducting  only  the  necessary  expenses  of  manage- 
ment ;  the  deposits  from  a  single  depositor  are  not  to  exceed 
50/.  (formerly  30/.)  in  the  whole,  in  any  one  savings  bank 
year  (u)  ;  and  no  fresh  deposit  is  to  be  received  from  him, 
when  the  sum  (inclusive  of  interest)  amounts  to  200/. 
(formerly  150/.)  (.t')  ;  and  where  the  sum  standing  in  the 
name  of  any  depositor  exceeds  200/.  (principal  and  interest 
included),  interest  is  to  be  for  the  future  allowed  on  200/. 
only  (part  thereof),  and  not  on  the  excess  (y)  ;  moreover, 
all  sums  in  excess  of  200/.  are  to  be  invested  (unless  the 
depositor  otherwise  directs)  in  government  stock  (z); 
and  the  whole  amount  of  such  stock  credited  to  the 
account  of  the  depositor  is  never  at  any  one  time  ta 
exceed  500/.  stock  (a)  :  and  not  more  than  200/.  stock 
is  to  be  credited  to  his  account  in  any  one  savings  bank 
year  (h). 

(t)  29  &  30  Vict.    c.   5  ;   32   &  (u)  26  &  27  Vict.  c.  87,  s.  39  ; 

33  Vict.    c.    59  ;   39   &   40   Vict.  56  &  57  Vict.  c.  69,  s.  L 

c.  52 ;  43  &  44  Vict.  c.  36  ;  44  &  (a:)  54  &  55  Vict.  c.  21,  s.  11. 

45    Vict.    c.    55  ;   46  &   47   Vict.  {y)  Ibid. 

cc.  47,  54  ;  47  &  48  Vict.  cc.  2,  23 ;  (z)  56  &  57  Vict.  c.  69,  s.  3. 

50  &  51   Vict.  cc.  40  47  ;   54  &  (a)  Ibid.  s.  2. 

55  Vict.  c.  21  ;  and  56  &  57  Vict.  {b)  Ibid. 
c.  69. 
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The  management  of  savings  banks  is  vested  in  trustees 
(whence  also  these  banks  are  commonly  described  as 
Trustee  Savings  Banks,  to  distinguish  them  from  the 
Post  Office  Savings  Banks  to  be  presently  mentioned)  ; 
and  these  trustees  must  be  prohibited  (by  the  rules  of  the 
bank)  from  receiving  (directly  or  indirectly)  any  benefit 
from  a  deposit  made  in  the  bank  ;  and  they  are  required 
to  remit  the  money  deposited  (with  the  exception  of  what 
is  retained  in  the  hands  of  the  treasurer  to  answer 
exigencies)  to  the  Bank  of  England  (c),  to  an  account 
kept  in  the  names  of  the  National  Debt  Commissioners, 
;jnd  denominated  "  The  Fund  for  the  Banks  for  Savings  "  ; 
and  interest  at  the  rate  of  'dl.  per  cent,  (formerly  'dl.  5s. 
per  cent.)  per  annum  is  payable  on  this  account  to  the 
trustees  {d),  the  interest  payable  to  depositors  themselves 
being  limited  to  21.  15s.  per  cent,  (formerly  3L  O5.  lO^?.) 
per  annum  (6').  Various  provisions  have  also  been -made, 
to  secure  the  proper  management  of  savings  banks  (an 
inspection  committee  having  been  appointed  for  their 
regulation  by  the  54  &  55  Vict.  c.  21)  ;  and  other  pro- 
visions have  also  been  made,  to  save  unnecessary  expense 
and  inconvenience  to  the  members  of  these  institutions, — 
e.g.,  in  the  case  of  the  decease  of  a  depositor  whose  estate 
does  not  exceed  50/.,  no  legacy  duty  attaches,  and  no 
stamp  duty  is  payable  for  probate  or  administration  (  /')  ; 
and  if  a  depositor  dies  having  a  deposit  not  exceeding 
100/.  (cf)  (formerly  50/.)  exclusive  of  interest,  and  no  will 
or  letters  of  administration  are  produced  within  one  month 
afterwards,  the  money  may  be  paid  to  such  person  or 
persons  as  shall  appear  to  the  trustees  or  managers  to  be 
the  widow,  or  entitled  thereto  under  the  Statutes  of  Distri- 
butions, or  according  to  the  rules  of  the  bank  (A)  ;  and 

(c)  26  &  27  Vict.  o.  87,  s.  15.  (/)  26  &  27  Vict.  c.  87,  ss.  41,  42. 

(d)  43  &  44  Vict.  c.  36,  s.  2.  {g)  46  &  47  Vict.   c.   47,  s.   5 ; 

(e)  26  &  27  Vict.  c.  87,  a.  23 ;       50  &  51  Vict.  c.  40,  s.  3. 

43  &  44  Vict.  c.  36,  s.  2.  (h)  26  &  27  Vict.  c.  87,  s.  43. 
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upon  tho  same  principle,  deposits  by  or  on  behalf  of  a 
minor  may  be  paid  to  such  minor  himself  (2).  Also,  all 
deposits  made  by  a  married  woman  were  to  be  paid  to 
such  woman  herself,  unless  her  husband  gave  notice  of 
the  marriage,  and  required  payment  thereof  to  be  made  to 
him  (k)  ;  but  now,  imder  the  Married  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75),  s.  6,— repealing  and 
re-enacting  a  corresponding  provision  in  the  Married 
Women's  Property  Act,  1870  (33  &  34  Vict.  c.  93),  s.  2, 
any  deposit  in  a  savings  bank,  made  after  the  9th  August, 
1870,  in  the  name  of  a  married  woman,  or  in  the  name 
of  a  woman  who  shall  marry  after  such  deposit,  shall  be 
deemed  her  separate  property  and  shall  be  accounted  for 
and  paid  over  to  her  as  if  she  were  an  unmarried  woman. 
And  upon  the  same  principle  of  convenience  and  economy, 
the  Savings  Bank  Acts  have  provided,  that  all  disputes 
between  the  institution  and  any  of  its  members  or  their 
representatives  shall  be  referred  to  the  arbitrator  appointed 
by  the  Acts  for  that  purpose  ;  and  under  the  Savings 
Bank  (Barrister)  Act,  1876  (39  &  40  Vict.  c.  52),  the 
arbitrator,  in  the  case  of  all  such  disputes,  is  now  the 
Registrar  of  Friendly  Societies  (l). 

Any  persons  forming  themselves  into  a  society  for  the 
purpose  of  establishing  a  savings  bank,  are  entitled  to 
claim  for  it  the  benefit  of  these  parliamentary  provisions, — 
upon  causing  their  rules  and  regulations  to  be  entered  in 
a  book,  to  be  kept  by  one  of  its  officers  for  the  inspection 
of  depositors.  It  was  requisite,  however,  that  such  rules 
and  regulations  should  have  been  certified  by  the  barrister 
appointed  for  that  purpose  (m)  ;  and  these  rules  and 
regulations  must  still  be  certified  as  being  in  conformity 
with    law   and    with    the   Savings    Bank   Acts ;    and    the 

(i)  26  &  27  Vict.  c.  87,  s.  30.  Norwich  Savings  Bank,  9  Ad.  & 

(k)  Sect.  31.  E.  729. 

(/)  /?.     V.     Mildenhall     Savings  (m)  26  &  27  Vict.  c.  87,  s.  4. 

Bank,  6   Ad.    &    E.    952;    B.   v. 
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Registrar  of  Friendly  Societies  is  now  the  barrister 
appointed  for  that  purpose  (n).  Moreover,  the  formation 
of  any  savings  bank  established  after  the  28th  July,  1863, 
must  be  sanctioned  by  the  treasury  (o)  ;  and,  in  some 
respects,  all  savings  banks  are  subject  to  the  control  of  the 
treasury  {p)  ;  but  it  is  not  lawful  for  any  trustee  savings 
bank  to  purport  (by  its  name  or  otherwise),  that  the 
government  is  responsible  or  liable  to  its  depositors  for 
the  moneys  deposited  {(j)  ;  and  every  such  bank  is  now 
required  to  describe  itself  as  a  "  savings  bank  certified 
under  the  Act  of  1863  "  (?■), — whence  many  of  these  banks 
•have  latterly  registered  themselves  under  the  Companies 
Acts,  1862 — 1898,  and  have  (strictly  speaking)  ceased  to 
be  savings  banks. 

The  institution  of  savings  banks  having  been  found  to 
be  deserving  of  encouragement,  although  only  under 
proper  regulations,  it  was  thought  expedient  to  establish  a 
species  of  savings  bank  wdiich  should  be  managed  by  the 
authorities  of  the  Post  Office,  and  which  should  enjoy  the 
advantage  of  the  direct  security  of  the  government  for 
the  repayment  of  its  deposits  ;  and  this  species  of  savings 
bank  (called  a  Post  Office  Savings  Bank)  has  accordingly 
been  established,  under  the  provisions  of  the  24  &  25  Vict. 
c.  14  (usually  cited  as  the  Post  Office  Savings  Bank  Act, 
1861)  (s).  That  Act  authorizes  the  post-master  general, 
with  the  consent  of  the  treasury,  to  cause  his  officers  to 
receive  deposits,  in  all  towns  in  which  a  branch  office  for 
that  purpose  is  appointed,  for  remittance  to  the  principal 
office  ;  and  to  repay  the  same,  under  such  regulations  as  shall 

(n)  39  &  40  Vict.  c.  52,  s.  2.  (.5)  This  statute  has  been  since 

(0)  26  &  27  Vict.  c.  87,  s.  2.  amended  by  the   26   &  27   Vict. 

c.  14 ;  37  &  38  Vict.  c.  73 ;  43  & 
44  Vict.  c.  36  ;  44  &  45  Vict.  c.20; 
50  &  51   Vict.   c.   40;  and  56  & 

(g)54&55Vict.c.21,s.  I.  57  Vict.  c.  69. 

(r)  Ibid. 


(j9)  39  &  40  Vict.  c.  52,  s.  2  ; 
50  &  51  Vict.  c.  40. 
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from  time  to  time   be  prescribed  (i)  ;  and  each  depositor 
is  to  receive    from  the   post-master  general,  through  the 
branch  office  at  which  th(^  deposit  is  made,  an  acknowledg- 
ment of  its  amount,  which  shall  be  conclusive  evidence  of 
his  claim  to  repayment  within  ten    days    after   demand, 
with  interest  thereon  at  the  rate  of  21.  10s.  per  cent,  per 
annum  (u).     The   moneys   deposited   are  to  be   forthwith 
paid  over  to  the  National  Debt  Commissioners  (,v),  to  be 
by  them  invested  in  such  securities  as  are  lawful  for  the 
funds  of   other   savings  banks  (?/)  ;    and   if  at  any  time 
the    funds    so    created    shall    be    insufficient    to  meet  the 
lawful  claims  of  all  depositors,  the  treasury  is  empowered 
to    make    such    deficiency    good    out   of  the  consolidated 
fund  (z).     And  the  Act  further  enacts,  that  the  accounts, 
both  of  the  post-master  general  and  of  the  commissioners, 
in  respect  of  all  moneys  deposited  with   or  invested  by 
them  respectively  under  the  Act,  shall  be  audited  by  the 
comptroller  general  of  the  exchequer  and  auditor  general 
of  the   public   accounts  (a)  ;    and  that  an   account   of   all 
deposits  received  and   paid  during  the  current  year  shall 
be  submitted  to  both  houses  of  parliament  (J>).     The  Act 
contains    also    provisions    enabling    any   person,   who  has 
made  a  deposit  under  it,  to  transfer  the  amount  to  any 
trustee  savings  bank  ;  and  for  the  transfer,  on  the  other 
hand,  of  the  amount  due  to  any  depositor  in  any  trustee 
savings  bank,  to  any  post  office  savings  bank  (c). 

And  in  connection  with  these  institutions,  it  may  be 
here  noticed,  that,  by  the  16  &  17  Vict.  c.  45  (as  amended 
by  the  27  &  2S  Vict.  c.  43,  45  &  46  Vict.  c.  51,  and  50  & 
51  Vict.  c.   40,  s.   9),  the  National   Debt    Commissioners 

(t)  24  &  25  Vict.  c.  14,  s.  1.  s.    5 ;   43  &  44  Vict.    c.   36  ;  and 

(u)  Sects.  2,  3,  7.  45  &  46  Vict.  c.  51. 

(jc)  Sect.  5.  {!))  24  &  25  Vict.    c.    14,  s.  12  ; 

(y)  Sect.  9.  37  &  38  Vict.  c.  73,  s.  3. 

(2)  Sect.  6.  (c)  24  &  25  Vict.  c.   14,  s.  10 ; 

(a)  Sect.  13  ;  29  &  30  Vict.  c.  39,  26  &  27  Vict.  c.  14. 
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may  grant  to  any  depositor  in  any  savinjg^s  bank,  or  other 
person  whom  they  shall  think  entitled  to  be  regarded  as 
a  depositor,  an  immediate  or  deferred  life  annuity  depend- 
ing on  a  single  life  ;  or  an  immediate  annuity  depending 
on  joint  lives  with  benefit  of  survivorship,  or  depending 
on  the  joint  continuance  of  two  lives  ;  or  a  sum  (not 
exceeding  100/.)  to  be  paid  on  the  death  of  any  person, — 
such  annuities  and  insurances  respectively  being  placed 
under  the  sole  management  of  the  officers  of  Post  Office 
savings  banks. 

,  The  Acts  relating  respectively  to  trustee  savings  banks 
and  to  post  office  savings  banks  have  much  in  common, 
and  the  regulations  made  or  sanctioned  by  the  treasury 

•  thereunder  present  also  much  similarity  ;  and  the  labour 
of  distinguishing  accurately  between  the  provisions  and 
regulations  respectively  applicable  to  each  is  comparatively 
as  useless  as  it  would  be  tedious  ;  and  such  labour  has 
latterly  been  (or  will  shortly  be)  saved  altogether,  in  con- 
sequence of  the  provision  of  the  Savings  Bank  Act,  1887 
(50  &  51  Vict.  c.  40),  ss.  1,  2,  whereby  the  regulations 
applicable  to  either  may  (by  order  of  the  treasury)  be 
made  applicable  also  to  the  other.  Moreover,  a  trustee 
savings  bank  is  now  placed  (as  regards  the  integrity  of 
its  management)  as  effectively  under  the  control  of  the 
treasury  as  any  post  office  savings  bank  necessarily  is, — 
provision  having  been  made,  by  the  Trustee  Savings  Bank 
Act,  1887  (50  &  51  Vict.  c.  47),  for  the  appointment  by 
the  High  Court  of  Justice  (on  the  application  of  the 
treasury)  of  a  commissioner  to  examine  into  the  state  of 
the  affairs  of  any  trustee  savings  bank,  on  any  prima  facie 
case  made  for  such  an  examination  (d)  ;  and  by  the  54  & 
55  Vict.  c.  21,  s.  2,  inspectors  of  savings  banks  have  also 
latterly  been  appointed.  Also,  in  a  proper  case,  such  a 
savings   bank    may  be    ordered  to  be  wound  up,   as    an 

{d)  50  &  51  Vict.  c.  47,  s.  2. 
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nnreoistered    association,    under     the     Companies    Acts, 
1862— 1898  (f). 

III.  Friendly  Societies. — These  societies,  and  some 
others  of  a  somewhat  similar  character,  were  for  a  long 
time  governed  by  the  38  &  39  Vict.  c.  60  (The  Friendly 
Societies  Act,  1875),  which  repealed  all  the  earlier 
Acts  (/),  and  which  had  itself  been  variously  amended 
and  explained  by  the  39  &  40  Vict.  c.  32,  42  &  43  Vict, 
c.  9.  45  &  46  Vict.  c.  35,  50  &  51  Vict.  c.  56  (The 
Friendly  Societies  Act,  1887),  52  &  53  Vict.  c.  22,  56  & 
57  Vict.  c.  30,  and  58  &  59  Vict.  c.  26,— the  Acts  of 
1875  and  1887  having  been  those  of  principal  importance  ; 
but  all  these  societies  are  now  regulated  by  (and  are  subject 
to  the  provisions  contained  in  the  Friendly  Societies  Act, 
1896  (59  &  60  Vict.  c.  25)  which  came  into  force  on  the 
1st  January  1897, — the  Act  of  1896  being,  however, 
merely  a  consolidation  Act.  Also,  all  the  prior  Acts  are 
now  wholly  repealed  (although  the  repeal  is  merely 
formal)  by  the  Act  of  1896,  as  aided  by  the  59  & 
60  Vict.  c.  26  (called  the  Collecting  Societies  and  Industrial 
Assurance  Companies  Act,  1896).  And  under  the  Friendly 
Societies  Act,  1896  (as  under  the  former  Acts)  may  be 
registered  the  followino-  classes  of  societies  : — 

1.  Friendly  Societies  (with  or  without  Branch  Societies) 
established  to  provide  by  voluntary  subscriptions  of  the 
members,  either  with  or  without  the  aid  of  donations,  for 
one  or  other  of  the  following  objects  : — (i.)  For  the  relief 
or  maintenance  of  the  members,  their  families,  relations, 

(e)  50  &  51  Vict.  c.  47,  s.  3.  extended   to   granting  policies  of 

(/)  18  &  19  Vict.  0.  63;  21  &  assurance  on  the  death  of  members 

22  Vict.  c.  101  ;  and  23  &  24  Vict.  exceeding    1,000Z.)    remained     in 

c.  58  ;  but  the  17  &  18  Vict.  c.  56  force,    excepting    as   regards   the 

(being   the    Act  which    specially  proviso    in     sect.    8 ;     but    such 

provided  for  certain  then  existing  societies    were   no   longer    to   be 

friendly   societies,  whose   powers  deemed  friendly  societies. 
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or  orphan  wards,  during  sickness  or  other  bodily  or  mental 
infirmity,  in  old  age  (which  means  after  the  age  of  fifty) 
or  in  widowhood,  or  for  the  relief  or  maintenance  of  the 
orphan  infant  children  of  members  ;  (ii.)  For  insuring 
money  to  be  paid  on  the  birth  of  a  member's  child,  or  on 
the  death  of  a  member,  or  for  funeral  expenses  or  (in  the 
case  of  Jews)  for  living  expenses  during  the  period  of 
confined  mourning  ;  (iii.)  For  the  relief  or  maintenance 
of  members,  when  on  travel  in  search  of  employment, 
or  when  in  distress,  or  in  case  of  shipwreck  or  of  loss  of  or 
damage  to  boats  or  nets  ;  (iv.)  For  the  endowment 
<3f  members  or  of  their  nominees  at  any  age  ;  or  (v.)  For 
insurance  against  fire,  of  tools  or  implements  of  trade,  to 
the  amount  of  15/,  (g).  But  no  such  society  may  grant 
any  annuity  exceeding  50Z.  per  annum,  or  an  assurance 
exceeding  200/.  gross  sum  (Ji)  ;  also,  careful  enactments 
are  made  to  prevent  abuse  in  insurances  on  the  lives  of 
children  (/). 

2.  Cattle  Insurance  Societies,  for  the  insurance  to  any 
amount,  against  loss  of  neat  cattle,  sheep,  lambs,  swine, 
and  horses  by  death  from  disease  or  otherwise. 

3.  Benevolent  Societies,  for  any  benevolent  or  charitable 
purpose. 

4.  Working  Mens  Clubs,  for  purposes  of  social  inter- 
course, mutual  helpfulness,  mental  and  moral  improvement, 
and  rational  recreation. 

And  5.  Specially  Authorized  Societies,  for  any  purpose 
authorized  by  the  treasury  (Jc). 

(g)  59  &  60  Vict.    c.  25,    s.   8  also  the  registrar  of  trades  unions ; 

(sub-s.  (1)).  but  such  unions  are  not  (properly 

{h)  Ibid.  speaking)  friendly  societies  ;  nor 

(i)  Ihid.  ss.  62 — 67,  84.  do  the  Friendly  Societies  Acts  in 

(k)  Trades  Unions  may  also  be  general  include  them.   (The  Queen 

registered  (see  34  &  35  "Vict.  c.  31 ;  v.  Reyistrar  of  Friendly  Societies, 

39   &   40   Vict.   c.  22)  ;    and   the  Law  Rep.,  7  Q.  B.  741.) 

registrar   of  friendly   societies    is 
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Such  beint);  the  different  classes  of  societies  which  may 
be  reoistered,  it  is  to  be  observed,  that  the  general  super- 
intendence of  all  friendly  societies  is  entrusted  to  a  chief 
re<2;istrar  and  assistant  registrars  (termed  in  the  Act,  "  the 
Central  Office  "),  a  report  of  whose  proceedings  is  to  be 
laid  annually  before  parliament  (I)  ;  and  no  society  can 
apply  to  be  registered  which  does  not  consist  of  seven 
persons  at  the  least  (?n)  ;  and  every  registered  society  is 
required  to  have  a  registered  office  (n) — to  appoint 
trustees — and  to  submit  its  accounts  for  audit  once  at 
least  in  every  year  (o)  ;  and  to  send  to  the  registrar  an 
annual  return  of  the  receipts  and  expenditure,  funds,  and 
effects  of  the  society,  as  well  as  quinquennial  returns  of 
certain  particulars  mentioned  in  the  Act  (/>).  A  certificate 
of  registration  given  by  the  registrar  is  prima  facie  con- 
clusive evidence  of  the  due  registration  of  the  society  ; 
and  in  case  of  the  registrar's  refusal  to  register,  an  appeal 
lies  to  the  Queen's  Bench  Division  {q). 

With  respect  to  the  privileges  acquired  by  registration, 
these  societies  become  thereby  exempted  from  the  pro- 
visions of  the  39  Geo.  III.  c.  79  and  57  Geo.  III.  c.  19 
(called  respectively  the  Unlawful  Societies  Act,  1799,  and 
the  Seditious  Meetings  Act,  1817)  (r)  ;  and  also  from  the 
payment  of  certain  stamp  duties  which  would  otherwise 
be  chargeable  on  them  in  the  transaction  of  their 
business  {s)  ;  and  any  member  not  under  the  age  of  six- 
teen may  (subject  to  the  regulations  of  the  society)  cause 
any  money  payable  on  his  death,  to  the  extent  of  lOOZ.- 
(formerly  50/.),  to  be  paid  over  to  his  nominee,  and 
exercise  other  rights  from  which  his  non-age  would,  under 
the   general  law,   exclude   him  (t)  ;    and  upon   his   death 

{I)  59  &  60  Vict.  c.  25,  ss.  1—7.  {q)  Sects.  11,  12. 

(m)  Sect.  9.  (r)  Sect.  32. 

(?;)  Sect.  24.  (s)  Sect.  3.3. 

(o)  Sects.  25,  26.  {t)  Sect.  56. 

[p)  Sects.  27,  28. 
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intestate  without  making  any  nomination,  such  money 
(not  exceeding  the  amount  aforesaid)  may  be  paid  over 
to  the  person  or  persons  appearing  to  the  trustees  to  be 
entitled  thereto,  without  the  necessity  for  administra- 
tion (m), — but  (when  the  net  amount  payable  exceeds  SOL) 
the  legacy  or  other  duty  is  to  be  first  paid.  And  further, 
the  society  has,  to  a  certain  extent,  a  preference  over  other 
creditors  in  the  case  of  the  death,  bankruptcy,  or  insolvency 
of  its  ofl&cers,  with  the  money  or  property  of  the  society 
in  their  possession  («).  And  as  to  the  general  property 
and  funds  of  the  society,  the  trustees  may  invest  the  same 
.(subject  to  the  Act),  either  in  a  savings  bank  (post  office 
or  other),  or  in  the  public  funds,  or  with  the  National 
Debt  Commissioners  ;  or  even  in  the  purchase  of  land, 
or  in  the  erection  of  buildings  thereon  ;  or  upon  any 
other  security  expressly  directed  by  the  society's  rules — 
not  being  (unless  in  the  case  of  loans  to  members)  personal 
security  ;  and  all  property  of  the  society  vests  in  the 
trustees  thereof  for  the  time  being,  for  the  use  and  benefit 
of  the  society  and  its  members  (?/).  The  Act  contains 
also  provisions  to  the  effect,  that  every  dispute  between 
a  member,  or  one  claiming  under  him  or  under  the  rules, 
and  the  society,  shall  be  decided  in  such  manner  as  shall 
be  directed  by  the  rules  ;  and  shall  not  be  removable  into 
any  court  of  law,^ — though  the  decision,  when  made,  may 
be  enforced  by  application  to  the  county  court  of  the 
district  ;  but  where  the  rules  contain  no  direction  as  to 
disputes,  or  where  the  decision  is  unreasonably  delayed, 
application  for  a  decision  may  be  made  either  to  a  court 
of  summary  jurisdiction — that  is,  to  the  justices — or  to 
the  county  court  (0).  The  Act  contains  also  minute 
provisions  regulating  the  secession  of  lodges  and  branches, 


(u)  59  &  60  Vict.  c.  25,  s.  58. 

Coltman  v.    Coltman, 

19  Ch.  D. 

(a;)  Sect.  35. 

64. 

iy)  Sect.    44;   In  re    Coltman, 

(2)  Sect.  68. 

S.C. — VOL.  ITT. 

H 
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from  other  branches,  or  from  the  parent  or  principal 
society  ;  and  for  the  dissolution  of  the  society,  and  for  the 
ascertainment  and  liquidation  or  distribution  of  its  assets 
and  liabilities  (a). 

And  by  the  60  &  61  Vict.  c.  15,  a  "  specially  authorized 
society  "  may  (if  its  rules  so  provide)  receive  deposits  and 
borrow  money  at  interest,  from  its  members  or  from  other 
persons. 

There  is  a  class  of  societies,  called  Industrial  and  Provi- 
dent societies,  similar  in  many  respects  to  friendly  societies, 
and  which  may  be  registered  like  those  societies  ;  and  as 
from  the  1st  January,  1894,  industrial  and  provident 
societies  are  now  regulated  by  the  Industrial  and  Provi- 
dent Societies  Act,  1893  (56  &  57  Vict.  c.  39),  which 
repeals  the  earlier  Act,  39  &  40  Vict.  c.  45,  but  re-enacts, 
with  divers  amendments,  the  provisions  of  the  repealed 
Act  ;  and  the  principal  Act  itself  has  been,  in  some  slight 
particulars,  amended  by  the  57  &  58  Vict.  c.  8,  and  58  & 
59  Vict.  c.  30  ;  but  regarding  these  societies,  and  certain 
others  referred  to  in  the  foot-note  below  (6),  we  must  refer 
the  student  to  the  Acts  themselves,  merely  observing  that 
they  resemble,  in  most  particulars,  the  ordinary  friendly 
societies  we  have  already  spoken  of. 

IIIa.  Benefit  Building  Societies. — These  are  societies 
established  (subject  to  the  provisions  of  the  Building 
Society  Acts)  for  the  objects  specified  in  their  rules  ;  and 
the  principal  object  is  usually  to  raise  a  subscription  fund, 
by  levies  from  the  members  of  the  society,  and  to  make 


(a)  59  &  60  Vict,  c  25,  ss.  7&—  29  Vict.  c.   126  (as  to  discharged 

83.  prisoners'  aid  societies) ;  and  59  & 

(6)  3  &  4  Vict.  c.  110,  and  26  &  60  Vict.    c.   26    (as   to   collecting 

27  Vict.  c.  56  (as  to  loan  societies) ;  societies,     and     other     indiistriai 

and  25  &  26  Vict.  c.  44,  and  28  &,  assurance  societies). 
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advances  thereout  to  the  members,  to  enable  them  to  build 
or  purchase  dwelling-houses,  or  to  purchase  land,  the 
advances  being  secured  to  the  society  by  mortgage  of  the 
premises  so  built  or  purchased.  The  existing  Building 
Society  Acts  are  the  37  &  38  Vict.  c.  42,  40  &  41  Vict. 
c.  63,  47  &  48  Vict.  c.  41,  and  57  &  58  Vict.  c.  47,  the 
first  of  these  (called  the  Building  Societies  Act,  1874) 
being  the  principal  Act.  Under  these  Acts,  societies  of 
this  description,  (their  rules  being  duly  registered  as 
required  by  the  Acts,  and  being  duly  certified  by  the 
registrar,)  enjoy  certain  special  privileges  and  exemptions  ; 
and  (among  other  privileges)  their  members  enjoy  the 
protection  of  limited  liability  ;  and  may  transfer  their 
shares  without  payment  of  stamp  duties ;  and  may  procure 
re-conveyances  of  the  property  mortgaged  by  them  to  their 
society,  by  a  mere  receipt  for  the  money  advanced  indorsed 
on  the  mortgage  deed,  and  without  incurring  the  expense 
of  a  formal  re-conveyance  (c)  ;  but  the  mortgage  deed 
itself  is  not  exempt  from  stamp  duty, — although  the  re- 
conveyance is  exempt  (d).  These  societies  had  originally 
no  power  to  borrow  (e), — in  the  absence  at  least  of  a  rule 
expressly  authorizing  them  to  do  so  ;  but  a  limited  power 
of  borrowing  money  has  now  been  conferred  upon  them 
by  the  principal  Act  (/).  All  disputes  between  the  society 
and  its  members  are  to  be  settled  by  the  convenient  and 
economical  method  provided  by  the  Act,  being  in  general 
arbitration  (</).  Lastly,  the  society  (which  may  be  either 
a  terminating  or  a  permanent  one)  may  be  dissolved  upon 

(c)  37  &  38  Vict.  c.  42,  ss.  14,  {g)  37  &  38  Vict.  c.  42,  ss.  34, 

41,  42.  3o  ;  Midkern  v.  Lord,  4  App.  Cas. 

{d)  Ibid.  ss.  41,  42.  182  ;    and    (since   47   &   48   Vict. 

(e)  Ex  parte   Watsoii,  21  Q.  B.  ^-  ^^"^  ^^"'^'^'  Suburban  Society  v. 

Biv.  301  ;£lacl■b^crnBeneJit  Build.  ^^^«^'!"'    ^^   ^■.^-    ^-    ^6,    609; 

i7ig    Society's   Case,    9   App.    Cas.  ^^^"'""^^^    ^^'J^'V    ^-    Kichards, 


857. 

(/)  37  &  38  Vict.  c.  42,  s.  15. 

H  2 


39  Ch.  Div.  372. 
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the  happening  of  the  event  (if  any)  on  which  it  is  by 
the  rules  made  to  determine ;  or  it  may  be  dissolved 
in  any  manner  as  prescribed  by  its  own  certified  rules 
or  by  the  Act  ;  or  it  may  be  wound  up  either  volun- 
tarily or  compulsorily  under  the  Companies  Acts,  18G2 — 
1898  (h). 

(h)  37  &  38  Vict.  c.  42,  s.  32  ;  57  &  58  Vict.  c.  47,  s.  8. 


(  101  ) 


CHAPTER  IV. 

OF  THE  LAWS  RELATING  TO  EDUCATION. 


The  subject  of  national  education  being  deemed  one 
deserving  the  attention  of  the  legislature,  "  The  Elemen- 
tary Education  Act,  1870,"  was  passed  with  a  view  to  tlie 
compulsory  education  of  the  masses  ;  and  of  the  general 
provisions  of  that  Act,  and  of  the  Acts  by  which  it  has 
been  successively  amended,  we  shall  give  the  reader  some 
account  in  this  chapter  ;  but  there  being  also  other 
important  statutes  connected  with  the  subject  of  education 
of  which  it  is  also  desirable  to  give  some  account,  the 
chapter  will  be  devoted  to  the  discussion — I.  Of  Public 
Elementary  Education  ;  II.  Of  Public  (and  of  Endowed 
Grammar)  Schools  ;  III.  Of  Sites  for  Poor  Schools,  and 
for  Literary  and  Scientific  Institutions  ;  IV.  Of  Parlia- 
mentary Grants  in  Aid  of  the  Education  of  the  Poor  ; 
V.  Of  Pauper  Schools  ;  VI.  Of  Reformatory  Schools  ; 
and  VII.  Of  Industrial  Schools. 

I.  Public  Elementary  Education. — The  chief  pro- 
visions on  this  subject  will  be  found  in  the  Elementary 
Education  Act,  1870  (33  &  34  Vict.  c.  75),  the  general 
scheme  of  which  remains  unaltered,  although  in  certain 
points  of  detail  alterations  have  been  effected  by  the 
Elementary  Education  Acts,  1873  (36  &  37  Vict.  c.  86)  ; 
1876  (39  &  40  Vict.  c.  79)  ;  1880  (43  &  44  Vict.  c.  23)  ; 
1890  (53  &  54  Vict.  c.  22)  ;  1891  (54  &  55  Vict, 
c.  56)  ;  and  1897  (60  &  61  Vict.  c.  16)  ;  and  (as 
to  voluntary  schools,  as  opposed  to  board  schools) 
1897  (60  &  61  Vict.   c.  5)  ;  and  (as  to  blind  and  deaf 
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children)  1893  (56  &  57  Vict.  c.  42)  (a).  Under  that 
general  scheme,  the  whole  of  England  is  portioned  out 
into  school  districts  ;  and,  for  each  district,  there  is  pro- 
vided a  sufficient  amount  of  accommodation  in  public 
elementary  schools,  available  for  all  the  children  resident 
in  such  district,  for  whose  elementary  education  efficient 
and  suitable  provision  is  not  otherwise  made  (l>)  ;  and,  in 
general,  every  borough  (and  also  every  parish  not  included 
in  a  borough)  forms  a  school  district  by  itself  {c) — though 
two  or  more  adjoining  districts  may  be  united  together 
where  such  union  seems  expedient  ;  also,  the  metropolis 
forms  a  district  of  itself  (d). 

When  the  Education  Department  of  the  Privy  Council 
(to  whom  the  general  carrying  out  of  the  scheme  is 
entrusted)  give  public  notice,  that  for  any  school  district 
there  is  insufficient  public  school  accommodation,  and  the 
deficiency  is  not  supplied  by  private  enterprise,  there  is  to 
be  formed  for  such  district  a  school  board  (e),  consisting  of 
not  less  than  five  nor  more  than  fifteen  members  (/),  tobe 
elected,  for  the  term  of  three  years,  by  ballot  {g)  ;  the 
electors  being  (in  the  case  of  a  borough)  the  persons  on 
the  burgess  roll,  and  (in  the  case  of  a  parish  not  included 
in  a  borough,  or  in  the  case  of  the  metropolis)  the  rate- 
payers (A).  And  to  these  school  boards  is  entrusted  the 
working  out  of  the  provisions  of  the  Act,  but  always 
under  the  general  superintendence  and  control  of  the 
Education  Department  ;  and  each  board  is  to  provide  a 
sufficient  number  of  public  elementary  schools  within  its 

(a)  See  also  34  &  35  Vict.  c.  94;  (c)  33   &  34   Vict.    c.   75,  s.  4, 

35  &  36  Vict.  cc.  27,  59 ;    36  &      and  First  Schedule. 


37  Vict.  c.  49;  37  &  38  Vict, 
c.  90;  42  &  43  Vict.  cc.  6,  48 
43  &  44  Vict.  c.  23  ;  47  &  48  Vict 
cc.  43,  70 ;  48  &  49  Vict.  c.  38 
56  &  57  Vict.  c.  51 ;  60  &  61  Vict 


(d)  Sects.  40—47. 

(e)  Sect.  6. 
(/)  Sect.  31. 

(g)  Second  Schedule  (Pt.  I.);  and 
36  &  37  Vict.  c.  86,  ss.  5—9,  and 


c.  32.  Schedule. 

(b)  33  &  34  Vict.  c.  75,  s.  5.  (A)  33  &  34  Vict.  c.  75,  s.  29. 
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district,  each  school  to  be  conducted  in  accordance  with 
the  regulations  provided  by  the  Acts,  and  of  which  the 
principal  are  the  following  : — (1.)  That  it  shall  not  be 
required,  as  a  condition  of  any  child  being  admitted  to  or 
continuing  in  a  school,  that  he  shall  attend  (or  abstain 
from  attending)  any  Sunday  school  or  place  of  public 
worship,  or  that  he  shall  attend  any  religious  observance 
or  instruction  from  which  he  may  be  withdrawn  by  his 
parents  ;  (2.)  That  the  period  during  which  any  religious 
observance  is  practised,  or  instruction  in  religious  subjects 
given,  in  the  school  shall  be  at  prescribed  times  either  at 
the  beginning  or  at  the  end  of  the  school  hours  ;  (3.)  That 
the  school  shall  at  all  times  be  open  to  the  inspection  of 
her  Majesty's  inspectors  of  schools,  who  shall  not,  however, 
in  the  exercise  of  their  duties,  inquire  into  the  instruction 
given  to  the  scholars  in  religious  subjects  (?)  ;  and  (4.)  That 
no  religious  catechism  or  formulary,-  which  is  distinctive 
of  any  particular  denomination,  shall  be  taught  in  the 
school  (^).  And  if  any  school  board  does  or  permits  any 
act  in  contravention  of  (or  fails  to  comply  with)  the  pre- 
scribed regulations,  the  Education  Department  may  declare 
such  board  to  be  "  in  default "  (I)  ;  and  may  thereupon, 
proceed  to  appoint  fresh  members  thereof  ;  and  on  such 
appointment,  the  previous  members  shall  be  deemed  to 
have  vacated  their  offices,  as  if  they  were  dead  (m)  :  and 
the  new  members  so  appointed  are  to  hold  office  during 
the  pleasure  of  the  Education  Department ;  who,  when 
they  consider  that  the  default  has  been  remedied,  and 
everything  necessary  for  that  purpose  has  been  carried  into 
effect,  may  order  that  members  may  be  elected  again  for 
the  school  board  of  the  district  in  the  usual  way  (n)  ;  or 


{i)  33  &  34  Vict.  c.  75,  s.  7.  (I)  Sect.  16. 

(k)    Ibid.    s.    14;    Att.-Gen.   v.  (to)  Sect.  63. 

English,  and  National   Society  v.  ,  >  ^,  • . 

London  School  Board,  Law  Rep., 
18  Eq.  Ca.  608. 
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the  Education  Department  may,  should  they  be  of  opinion 
that  a  school  board  is  in  default,  or  that  it  is  not  properly 
performing  its  duties,  order  the  then  members  of  the 
board  to  vacate  their  seats,  and  the  vacancies  to  be  filled 
up  by  a  new  election  (o)  ;  but  in  all  cases  of  the  Education 
Department  intervening  in  either  of  these  "ways,  a  report 
is  to  be  laid  before  parliament,  stating  the  cases  in  which, 
during  each  year,  this  power  has  been  exercised,  and  the 
reasons  for  its  exercise  {p). 

Among  the  other  provisions  of  the  Elementary  Education 
Acts,  we  may  notice  (1)  the  provision  whereby  a  parent, 
who,  though  not  a  pauper,  was  unable  by  reason  of  poverty 
to  pay  his  child's  school  fees,  might  apply  to  the  guardians 
of  his  parish  for  relief  in  that  respect ;  and  if  the  guardians 
were  satisfied  of  his  inability,  they  were  to  pay  the  whole 
or  any  part  of  such  fees  to  the  extent  of  threepence  a  week; 
and  no  such  payment  was  to  be  deemed  disqualifying 
relief  (^)  ;  also,  (2)  the  provision,  that  a  school  board 
might  sanction  the  establishment  of  a  school  at  which  no 
fees  whatever  should  be  required  from  the  scholars, — which 
last  mentioned  provision  might  have  been  resorted  to, 
where  (in  the  opinion  of  the  school  board)  such  free  school 
was  expedient  in  the  interests  of  education,  and  the  poverty 
of  the  inhabitants  of  the  place  justified  its  establishment  (r) ; 
but  both  these  provisions  have  now  been  (in  effect)  super- 
seded by  the  Elementary  Education  Act,  1891,  which  has 
made  education  free,  in  the  case  of  all  schools  receiving 
the  "  fee  grant "  of  10^.  per  child  provided  for  by  the  Act 
(sects.  1 — 3)  ;  although,  in  special  cases,  a  charge  not 
exceeding  sixpence  per  week  for  each  child  may  still  be 
sanctioned  (sect.  4). 

(o)  33  &  34  Vict.  c.  75,  s.  66.  annuation     pensions     of     school 

(p)    Sect.    66  ;    and    see   (as   to  teachers)  61  &  62  Vict.  c.  57. 

School  Board  Conferences)    60    &  {q)  39  &  40  Vict.  c.  79,  s.  10. 

61  Vict.  c.  32  ;  and  (as  to  the  super-  (r)  33  &  34  Vict.  c.  75,  s.  26. 


CHAP.  IV. — OF  THE  LAWS  RELATING  TO  EDUCATION.      105 

And  with  a  view  to  securing  compulsory  attendance  at 
schools,  every  school  board — and  in  a  borough,  the  "  local 
authority,"  or  school  attendance  committee  thereof, — is 
authorized,  with  the  approval  of  the  Education  Department, 
to  make  bye-laws  for  all  or  any  of  the  following  purposes: — 
(1.)  Requiring  the  parents  of  children  between  the  ages  of 
five  and  thirteen  to  cause  such  children  (unless  there  is 
some  reasonable  excuse)  to  attend  school ;  (2.)  Determining 
the  time  during  which  the  children  are  so  to  attend  school ; 
and  (3.)  Providing  for  the  remission  or  payment  of  the 
fees,  where  the  parent  can  establish  his  inability  from 
poverty  to  pay  same  (s).  But  any  bye-law  under  which 
a  child  between  the  age  of  ten  and  thirteen  is  required  to 
attend  school,  is  to  provide  for  the  total  or  partial  exemption 
of  such  child,  if  he  or  she  obtain  a  certificate,  from  one  of 
her  Majesty's  inspectors  of  schools,  of  having  reached  the 
standard  of  education  in  that  behalf  specified  in  the  bye- 
law  (t)  ;  and  no  such  bye-law  is  to  contravene  the 
provisions  of  any  statute  regulating  the  education  of 
children  employed  in  labour  (w).  Also,  it  shall  be  deemed 
a  reasonable  excuse  for  a  child's  non-attendance,  (1.)  If  the 
child  is  under  efficient  instruction  in  some  other  manner  ; 
or  (2.)  If  the  child  has  been  prevented  from  attending  by 
sickness  or  other  unavoidable  cause  ;  or  (3.)  If  there  is  no 
public  elementary  school  open,  within  the  distance  of  three 
miles  from  the  place  of  residence  of  such  child,  or  of  its 
parents  (.«). 

These  provisions  for  school  board  attendance  have  been 
much  strengthened  by  the  Elementary  Education  Act, 
1876  (3i)  &  10  Vict.  c.  79),  whereby  it  is  expressly  declared, 
that  it  shall  be  the  duty  of  the  parent  of  every  child, 
between  the  ages  of  five  and  fourteen  years,  to  cause  it  "  to 

(.s)  33  &  34  Vict.  c.  75,  s.  74.  (u)  Ibid.  ;  36  &  37  Viot.  c.  86, 

(t)  Ibid.  ss.  3,  22  ;  43  &  44  Vict.  c.  23. 

[x)  33  &  34  Vict.  c.  75,  s.  74. 
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receive  efficient  elementary  instruction  in  reading,  writing, 
and  arithmetic  "  {y)  ;  and  that,  if  this  duty  in  regard  to  a 
child  above  the  age  of  five  years  is  habitually  and  without 
"  reasonable  excuse  "  neglected,  it  shall  be  the  duty  of  the 
"  local  authority,"  after  due  warning  to  the  parent,  to 
complain  to  a  court  of  summary  jurisdiction  (z)  ;  by  whom 
an  "  attendance  order  "  may  be  made,  the  non-compliance 
with  which  may  be  visited  with  a  pecuniary  penalty  ;  and 
all  persons  are  prohibited,  under  a  penalty,  from  taking 
into  their  employment  (subject  to  certain  exceptions)  any 
child,  who  is  under  the  age  of  eleven  (formerl}^  ten),  or  who, 
being  above  that  age  but  under  the  age  of  fourteen,  is  not 
certificated,  or  allowed  by  law  to  be  fully  or  partially  so 
employed  (a) ;  also,  in  the  last  resort,  the  child  may  be  sent 
to  a  certified  industrial  school,  to  the  expenses  of  which  the 
parent  will  be  liable  to  contribute. 

The  expenses  of  the  school  board  are  to  be  defrayed  by 
fees  from  the  scholars  (but  which  fees  have  now,  under  the 
Act  of  1891,  entirely  or  almost  entirely  ceased  to  be  pay- 
able) ;  by  parliamentary  grants  (l)) ;  and  by  moneys  raised 
by  loan  (such  loans  being  with  the  consent  of  the  Education 
Department)  (c)  ;  and  any  deficiency  is  to  be  raised  by  a 
local  rate  (d),  to  be  levied  by  the  rating  authority  of  the 
district  (e).  Provision  has  also  now  been  made,  by  the 
Technical  Instruction  Act,  1889  (/),  enabling  local 
authorities  to  supply,  or  aid  in  supplying,  "  technical  "  and 
"  manual "  instruction  in  the  schools  of  their  district, — the 

(y)  39  &  40  Vict.  c.  79,  ss.  4,  48.  65;  36  &  37  Vict.  c.  86,  s.  10;  39& 

(-)  In  re  Murpliy,  2  Q.   B.  D.  40  Vict.  c.  79,  ss.  15,  42 ;  and  42  & 

397.  43  Vict.  c.  48,  s.  3. 

(a)  39  &  40  Vict.  c.  75,  ss.  5,  6,  9 ;  (rf)  33  &  34  Vict.  c.  75,  s.  53. 

56  &  57  Vict.  c.  61  ;   and  see  the  (e)   Ihid.  s.  54 ;   39  &  40  Vict. 

Agricultural  Children   Act,   1873  c.  79,  s.  49. 
(36  &  37  Vict.  c.  67).  (/)  52  &  53  Vict.  c.  76 ;   54  & 

{h)  39  &  40  Vict.   c.  79,  s.  19 ;  55  Vict.  cc.  4,  61  ;  55  &  56  Vict. 

54  &  55  Vict.  c.  56,  s.  1.  c.  29. 

(c)  33  &  34  Vict.  c.  75,  ss.  64, 
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expense  thereof  being  dofniyed,  in  part  by  a  local  rate,  and 
in  part  by  a  parliamentary  grant ;  and  for  the  purposes  of 
the  Act,  "  technical  instruction "  is  defined  by  the  Act 
(sect.  8),  as  meaning  "instruction  in  the  principles  of 
science  and  art  applicable  to  industries,  and  in  the  appli- 
cation of  special  branches  of  science  and  art  to  specific 
industries  or  employments  "  ;  and  "  manual  instruction  "  is 
defined  by  the  Act,  as  meaning  "  instruction  in  the  use  of 
tools,  processes  of  agriculture,  and  modelling  in  clay,  wood, 
or  other  material."  And  regarding  the  divers  adminis- 
trative changes  introduced  (in  rural  parishes  more 
especially)  by  the  Local  Government  Act,  1894  (5G  & 
57  Vict.  c.  73),  it  is  to  be  observed,  that  none  of  these 
changes  affect  in  any  way  the  trusteeship,  management,  or 
control  of  any  elementary  school  (sect.  &^). 

II.  Public  and  (Endowed  Grammar)  Schools. — In 
the  year  1861,  a  royal  commission  issued  to  inquire  into  the 
endowments,  and  generally  into  the  management,  of  our 
"  public  schools  "  ;  and  in  their  report,  a  variety  of  changes 
in  the  government,  management,  and  studies  of  these  schools 
(or  of  certain  of  them,  viz.,  the  schools  or  colleges  of  Eton, 
Winchester,  Westminster,  Charterhouse,  Harrow,  Rugby, 
and  Shrewsbury),  were  recommended  for  adoption  ;  and  a 
temporary  Act  (27  &  28  Vict.  c.  92)  having  been  passed, 
to  prevent  the  acquisition  in  the  meantime  of  vested 
interests,  a  succession  of  Acts  called  the  "  Public  Schools 
Acts  "  (g)  were  afterwards  passed,  to  carry  into  effect  the 
principal  changes  recommended  by  the  commissioners ;  and 
of  these  Acts,  the  Public  Schools  Act,  1868  (31  &  32  Vict. 
c.  118),  is  the  principal  Act.  And  by  the  principal  Act, 
it  was  enacted,  that  the  "  governing  body  "  which  existed 
at  the  date  of  the  Act  in  any  of  the  above  schools,  might, 

(g)  31  &  32  Vict.  c.   118  ;  32  &  33  Vict.  c.  58 ;  34  &  35  Vict.  c.  60; 
35  &  36  Vict.  c.  54 ;  36  &  37  Vict.  c.  41,  and  c.  62. 
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within  the  time  prescribed  by  the  Act,  proceed  to  make  such 
statutes  as  they  might  deem  expedient,  for  determining 
and  establishing  the  constitution  of  the  future  governing 
body  of  such  school ;  but  that,  after  such  time  had  expired, 
all  the  powers  of  making  statutes  with  that  object  should 
pass  to  certain  "  special  commissioners  "  provided  for  by 
the  Act  (A)  ;  and  the  new  governing  body  was  to  have 
power  to  make  regulations  with  respect  to  the  number  of 
the  boys,  the  mode  in  which  they  were  to  be  boarded  and 
lodged,  the  payments  to  be  made  for  their  maintenance  and 
education,  the  course  of  study,  the  powers  to  be  committed 
to  the  head  master,  and  the  like  (/)  ;  and  was  also  to  have 
power  to  make  statutes,  with  regard  to  a  variety  of  matters 
connected  with  the  school  (/;),  including  the  privileges, 
numbers,  and  rules  for  admission  of  boys  on  the  foundation 
of  the  school,  or  who  had  rights  as  to  education  in  the 
school  ;  regulations  as  to  scholarships,  exhibitions,  and  the 
like  ;  the  conditions  of  the  appointment  to  ecclesiastical 
benefices  vested  in  the  governing  body  ;  the  number, 
position,  rank,  salaries,  and  emoluments  of  the  masters  ; 
and  the  disposal  of  the  income  of  the  property  of  the  school. 
But  all  such  regulations  and  statutes,  to  be  so  made  by  the 
new  governing  body,  required  to  be  submitted  for  the 
approval  of  the  special  commissioners,  and  of  her  Majesty 
in  council  (I)  ;  and  the  Act  provided,  that  (subject  to  any 
vested  interests)  the  head  master  of  every  public  school  to 
which  it  applied  should  be  appointed  by,  and  should  hold 
his  office  at  the  pleasure  of,  the  new  governing  body  ;  and 
that  all  other  masters  should  be  appointed  by,  and  should 
hold  their  offices  at  the  pleasure  of,  the  head  master  ('>*). 

And   with  respect  to  "  endowed  grammar  schools,"  being 
schools    in    which    Latin    and   Greek    or    either    of   such 

(h)  31  &  32  Vict.  c.  118,  s.  5.  (m)  Sect.  13;  Haymanv  Gover- 

(t)  Sect.  12.  nors  of  Kiighy  School,  Law  Rep., 

(k)  Sect.  6.  18  Eq.  Ca.  28. 
{I)  Sect.  9. 
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languages  are  taught  (exclusive  of  the  schools  to  wliich 
the  Public  Schools  Acts  apply),  it  was  enacted,  by  an  Act 
passed  in  the  year  1840  (3  &  4  Vict.  c.  77),  for  improving 
and  extending  such  schools,  that,  whenever  any  question 
came  under  the  consideration  of  a  court  of  equity,  con- 
cerning the  system  of  education  thereafter  to  be  established 
in  any  grammar  school,  or  the  right  of  admission  into  the 
same,  it  should  be  lawful  for  that  court  to  make  decrees 
or  orders, — for  extending  the  system  of  education  in  the 
school  in  question  to  other  useful  branches  of  literature 
and  science,  for  regulating  the  right  of  admission  into 
the  school,  and  for  establishing  a  scheme  for  the  better 
application  of  its  revenues, — paying  due  regard  neverthe- 
less to  the  intentions  of  the  founders  and  benefactors,  as 
well  as  to  other  circumstances  ;  and  where  any  special 
visitor  existed,  giving  him  an  opportunity  to  be  heard. 
And,  in  many  respects  also,  this  Act  placed  the  manage- 
ment of  such  schools  under  the  control  of  Chancery  ;  and 
provided,  that  the  jurisdiction  should  be  exercised  on 
petition,  according  to  the  provisions  of  the  52  Geo.  III. 
c.  101,  with  regard  to  charitable  trusts  (n).  And  by  an 
Act  passed  in  the  year  1860  (23  &  24  Vict.  c.  11),  the 
trustees  or  governors  of  any  endowed  school  were  enabled 
(subject  to  a  variety  of  exceptions  particularized  in  the 
Act)  to  make  orders,  for  the  admission  to  such  school  of 
children  whose  parents  were  not  in  communion  with  the 
church  or  sect  to  which  the  endowment  belonged.  But 
the  relief  given  by  these  enactments  not  being  deemed 
adequate,  a  royal  commission  issued  in  the  year  1864  to 
inquire  into  the  education  given  in  schools  of  the  following 
classes,  that  is  to  say  : — 1.  Grammar  and  other  endowed 
schools  ;  2.  Proprietary  schools  ;  and  3.  Private  schools  ; 
and  the  report  of  this  commission  having  been  in  due 
course  laid  before  parliament,  and  a  temporary  Act  (31  & 

{n)  3  &  4  Vict.  c.  77,  s.  21. 
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32  Vict.  c.  32)  having  boon  passed,  with  the  object  of 
preventing  the  acquisition  of  vested  interests  pending 
legislation  on  the  subject,  the  recommendations  of  the 
commissioners  have  for  some  time  been,  and  are  now 
being,  gradually  carried  into  effect,  under  the  provisions 
of  a  group  of  statutes  known  as  the  "  Endowed  Schools 
Acts,  1869,  1873  and  1874,"  being  respectively  the  32  & 

33  Vict.  c.  56  ;  36  &  37  Vict.  c.  87  ;  and  37  &  38  Vict, 
c.  87, — and  in  the  meantime,  the  temporary  Act  has  been 
directed,  by  the  38  &  39  Vict.  c.  29,  to  continue  in  force, 
as  long  as  anything  remains  unexecuted  under  the 
Endowed  Schools  Acts.  And  in  the  year  1889,  these 
Acts  received  an  important  addition,  in  the  "  Welsh  Inter- 
mediate Education  Act,  1889 "  (52  &  53  Vict.  c.  40)  ; 
by  which  last  mentioned  Act,  provision  has  been  made, 
for  the  regulation  and  endowment  of  schools  for  inter- 
mediate and  technical  education  in  every  county  of  Wales 
and  in  the  county  of  Monmouth, — the  schemes  therefor 
being  approved  by  the  Charity  Commissioners,  and  the 
endowment  thereof  consisting  of  such  of  the  local 
educational  endowments  as  may  be  appropriated  in  that 
behalf,  augmented  by  a  payment  out  of  the  county  rates, 
and  by  an  equivalent  payment  to  be  made  by  the 
Treasury  ;  and  a  joint  education  committee  of  the  county 
council  has  been  assigned,  for  the  better  regulation  of  all 
such  schools. 

Under  the  provisions  of  the  "  Endowed  Schools  Acts," 
and  as  regards  the  schools  comprised  within  the  purposes" 
of  these  Acts, — but  not  as  regards  other  schools, — there 
is  committed  to  the  Charity  Commissioners  (o)  the  duty 
of  preparing,  after  such  examination  or  public  inquiry  as 
they  may  think  necessary,  draft  schemes  framed  in  order 
to  render  any  educational  endowment  more  conducive  to 

(o)  36  &  37  Vict.  c.  87;  37  &  38  Vict.  c.  87;  Att.-Gen.  v.  Christ 
Church,  Oxford,  [1894]  3  Ch.  524. 
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the  advancement  of  education  (p)  ;  and  with  this  object, 
these  Commissioners  may,  in  such  schemes,  alter  and  add  to 
any  existing  trusts  ;  and  may  make  new  trusts,  directions, 
and  provisions  in  lieu  of  those  previously  existing  ;  and 
may  consolidate  or  divide  any  two  or  more  endowments  (q). 
And  such  schemes  may  also  contain  provisions  for  altering 
the  constitution,  rights,  and  powers  of  the  governing  body 
of  any  educational  endowment,  and  for  establishing  new 
governing  bodies,  corporate  or  unincorporate  ;  and  may 
remove  any  governing  body,  or  if  it  shall  be  incorporated, 
may  dissolve  such  corporation  (r) — it  being  the  duty  of 
the  commissioners,  in  every  scheme  whereby  the  privileges 
or  educational  advantages  of  any  particular  class  of 
persons,  or  of  persons  in  any  particular  class  of  life,  shall 
be  abolished  or  modified,  to  have  due  regard  to  their 
educational  interest  (s) — and,  so  far  as  conveniently  may 
be,  to  extend  the  benefit  of  endowments  to  girls  as  well  as 
boys  (t).  And  with  regard  to  the  subject  of  religious 
teaching,  in  every  scheme  (except  only  such  as  have 
reference  to  schools  maintained  out  of  the  endowments  of 
any  cathedral  or  collegiate  church,  or  the  scholars  whereof 
are  required  by  the  founder  to  be  instructed  according 
to  the  doctrines  or  formularies  of  some  particular  church, 
sect,  or  denomination),  there  is  to  be  inserted  a  provision, 
that  the  parent  or  guardian,  or  person  liable  to  the  child's 
maintenance,  may  claim  the  exemption  of  any  day  scholar 
from  attending  prayer  or  religious  worship  or  instruc- 
tion (u)  ;  that  the  religious  opinions  of  any  person  shall 
not  affect  his  qualification  for  being  one  of  the  governing 
body  (x)  ;  and  that  he  shall  not  be  disqualified  for  being 

ip)  32  &  33  Vict.   c.  56,  s.  9  ;  (0  32  &  33  Vict.  c.  56,  s.  12. 

III.  re  Meyricke  Fund,  Law  Rep.,  ,   ,  Opf.+„    ic    ic 

7  Ch.  App.  500.  "    '         ■      '      • 

(q)  32  &  33  Vict.  0.  56,  s.  9.  (^)  ''^ects.  17, 19;  36  &  37  Vict. 

(/•)  Sects.  9,  10.  °-  ^"'  s-  ^  ;  ^""i  ^"'  '"6  Hodg-fon's 

(.s)  Sect.  11 ;  36  &  37  Vict.  c.  87,  'S'^/ioo;',  3  App.  Ca.  875. 
s.  5, 
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a  master,  by  reason  only  of  his  not  being  (or  intending 
to  be)  in  holy  orders  (y).  And  every  scheme  is  to  provide 
for  the  dismissal,  at  the  pleasure  of  the  governing  body,  of 
every  teacher  and  officer  in  the  school  to  which  the  scheme 
relates,  including  the  principal  teacher, — with  or  without 
a  power  of  appeal,  in  such  cases  and  under  such  circum- 
stances as  to  the  commissioners  shall  seem  expedient  (z). 

Any  scheme  proposed  by  the  commissioners  is  to  be 
printed  and  sent  to  the  governing  body  of  the  endowment 
to  which  it  relates,  and  also  to  the  principal  teacher  of  the 
school  to  which  it  relates  ;  and  is  also  to  be  circulated  in 
such  other  way  as  the  commissioners  may  think  proper, 
in  order  to  give  information  to  all  persons  interested  (a)  : 
and  if  any  objections  to  the  scheme  are  made  in  writing, 
or  any  alternative  scheme  is  suggested  for  consideration, 
within  three  months  of  the  publication  of  the  proposed 
scheme,  the  commissioners  (or  an  assistant  commissioner) 
may  hold  an  inquiry  concerning  the  subject-matter  of  the 
proposed  scheme  ;  and  may  submit  an  approved  scheme 
to  the  committee  of  council  on  education,  by  whom  it 
may  be  either  approved  or  re-framed, — anyone  who  finds 
himself  aggrieved  by  the  proposed  scheme  being  at  liberty 
to  present  a  petition  against  it  to  her  Majesty  in  council  (&) ; 
and  the  scheme  is  ultimately  laid  before  parliament  for  its 
assent,  but  which  assent  is  implied,  if  neither  house  address 
the  crown  on  the  matter  within  forty  days  from  the  scheme 
being  laid  before  it  (c). 

III.  Sites  for  Schools  for  the  Poor,  and  for 
IjIterary  and  Scientific  Institutions. — The  Act  4  & 
5  Vict.  c.  38,  which  was  passed  to  facilitate  the  conveyance 
of  "  Sites  for   Schools,"   and  which,  with  the  undernoted 

(y)  32  &  33  Vict.  c.  56,  s.  18.  (6)  In  re   Shaftoe's    Charity,   3 

(2)  Sect.  22.  App.  Ca.  872. 

(a)  Sect.  33.  (c)  32  &  33  Vict.  c.  56,  ss.  39—41. 
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Acts  amending  it  (d),  is  popularly  cited  as  the  "  School 
Sites  Acts,"  has  provided, — that  any  person  legally  or 
equitably  entitled  in  fee  simple,  in  fee  tail,  or  for  life  in 
possession,  to  any  lands  of  freehold,  copyhold,  or  customary 
tenure,  and  having  the  beneficial  interest  therein,  may 
grant  by  way  of  gift,  sale,  or  exchange  in  fee  simple, 
or  for  term  of  years,  any  quantity  of  such  land  not 
exceeding  one  acre,  as  a  site  for  a  school  to  educate  poor 
persons,  or  for  the  residence  of  the  master  or  mistress  of 
such  school,  or  otherwise  for  the  purposes  of  the  education 
of  poor  persons  in  religious  and  useful  knowledge  (e) ;  any 
such  grant,  when  made  by  any  person  entitled  for  life  only, 
where  the  person  next  entitled  in  remainder  in  fee  simple 
or  in  fee  tail  is  legally  competent,  having  the  concurrence 
of  such  remainderman  ;  and  the  grant  is  in  all  cases  to 
provide  (and  the  statutes  themselves  provide)  that,  upon 
the  land  ceasing  to  be  used  for  the  purposes  of  the  grant, 
it  shall  revert  to  the  donor  (/).  And  the  like  grant  may 
be  made  by  any  corporation,  ecclesiastical  or  lay,  sole  or 
aggregate,  an  ecclesiastical  corporation  sole  below  the 
dignity  of  a  bishop  obtaining  the  consent  in  writing 
of  the  bishop  of  the  diocese  ;  and  the  like  grant  of,  or 
provision  for,  a  school  site  may  be  made  (by  the  proper 
allotment)  on  any  inclosure  of  a  common  (^).  And  by 
the  15  &  16  Vict.  c.  49,  the  provisions  of  the  School  Sites 
Acts  are  made  applicable  to  such  schools  or  colleges,  for 
the  religious  or  educational  training  of  the  sons  of  yeomen, 
tradesmen  or  others,  or  for  the  theological  training  of 
candidates  for  holy  orders,  as  are  erected  or  maintained 
in  part  by  charitable  aid,  and  in  part  are  self-support- 
ing, ecclesiastical  corporations  (as  regards  such  grants) 
being  restricted  to  schools  or  colleges  in   union  with  the 

{d)  7   &   8   Vict.    c.   37 ;    12  &  (/)  4  &  5  Vict.  c.  38,  s.  2. 

13  Vict.    c.   49;    14   &   15   Vict.  (^)  8  &  9  Vict.  c.  118,  s.  34;  and 

c.  24 ;  and  45  &  46  Vict.  c.  21.  20  &  21  Vict.  c.  31,  s.  13. 

(e)  4  &  5  Vict.  c.  38,  s.  2. 
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Established  Church  ;  and  by  the  33  &  34  Vict.  c.  75, 
these  provisions  were  also  made  ap])licative  to  the  public 
elementary  schools  already  treated  of  in  this  chapter. 

Also,  by  the   Literary  and   Scientific   Institutions  Act, 
1854  (17   &  18  Vict.  c.  112),— it  is  provided    that   the 
same  facilities  as  are  afforded  by  the  School  Sites  Acts,  in 
respect  of  schools  for    poor    persons,    shall    be    available 
in  respect  of  such  institutions,  subject  to  the  like  provisions 
as  are  applicable  to  sites  for  schools,   namely,   that  any 
grant,  when  made  by  a  person  seised  only  for  life,  shall 
have  the  concurrence  of  the  remainderman  in  fee  simple 
or  in  fee  tail,  if  legally  competent  in  that  behalf;  and  that 
the  land  granted  shall  revert  to  the  donor,  on  its  ceasing 
to  be  used  for  the  purposes  of  the  grant, — except  only  in 
the  case  of  a  removal  of  site,   when  such  land  may  be 
exchanged  or  sold  for  the  benefit  of  the  institution.     The 
Act   contains    also   a   variety    of    other    provisions    with 
reference  to  these    institutions, — relating   chiefly    to    the 
persons   by   and   to    whom,    and   the    manner    in    which, 
conveyances  of  these  sites  may  be  made,  and  as  to  the  form 
of  such  conveyances ;  to  the  subsequent  sale  or  exchange  of 
the  land  conveyed  ;  to  the  liability  of  the  grantees  to  rates, 
taxes,  and  other  charges  and  expenses  ;  to  the  manner  in 
which  the  personal  property  of  the    institution  shall  be 
vested  ;  to  the  manner  in  which  actions  by  or  against  the 
institution  may  be  brought,  and  in  which  judgment  therein 
shall  be  satisfied  ;  to  the  power  of  making  bye-laws,  to  be 
enforceable  in  the  county  court  of  the   district  ;    to  the 
liability  of  individual  members  to  be  sued  or  prosecuted 
in  matters  affecting  the  property  of  the  institution  ;  and  to 
the  manner  in  which  the  institution  may  effect  an  alteration, 
extension,  or  abridgment  of  the  purposes  for  which  it  was 
established,  or  may  effect  its  own  dissolution,  or  the  adjust- 
ment of  its  affairs. 

The  provisions  for  the   acquisition  of  school  sites  and 
the   like,    are    additional    to  the   provisions  contained  in 
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the  Mortmain  and  Charitable  Uses  Act,  1888  (51  & 
52  Vict.  c.  42),  s.  6,  whereby  land  may  be  conveyed  by 
deed  (to  any  extent)  and  by  will  (to  the  extent  of  twenty 
acres  for  a  public  park,  two  acres  for  a  public  museum, 
and  one  acre  for  a  schoolhouse), — the  deed  or  will  being 
executed  twelve  calendar  months  before  the  death  of  the 
donor,  and  being  enrolled  in  the  books  of  the  Charity 
Commissioners  within  six  months  after  the  date  as  from 
w^iich  the  gift  operates  (h). 

Also,  under  the  Technical  and  Industrial  Institutions 
Act,  1892  (55  &  56  Vict.  c.  29),  s.  7,  sites  for  such 
irfstitutious  may,  to  an  extent  not  exceeding  two  acres, 
be  freely  granted  by  limited  owners, — but  only  with  the 
consent  of  the  next  remainderman,  or  else  with  the  sanction 
of  the  Court  ;  and  every  such  grant  is  to  be  forthwith 
enrolled  with  the  Charity  Commissioners  (sect.  10). 

IV.  Parliamentary  Grants  for  the  Education  of 
THE  Poor. — By  the  statute  7  &  8  Vict.  c.  37, — after  reciting 
that,  during  several  years  past,  divers  sums  of  money  had 
been  granted  by  parliament  to  her  Majesty,  to  be  applied 
for  the  jDurpose  of  promoting  the  education  of  the  poor  in 
Great  Britain,  and  that  similar  grants  might  thereafter 
be  made, — it  was  provided,  that  where  any  such  grant  had 
been  or  should  thereafter  be  made  in  aid  of  the  purchase 
of  the  site,  or  of  the  erection  enlargement  furnishing  or 
repair  of  a  school,  or  in  respect  of  the  residence  of  the 
master  or  ^mistress  thereof,  upon  terms  and  conditions 
providing  for  the  inspection  of  the  school  by  an  inspector 
appointed  by  her  Majesty,  such  terms  and  conditions 
should  be  obligatory  on  the  trustees  and  managers  of  the 
school,  in  like  manner  as  if  they  had  been  inserted  in  the 
conveyance  of  the  site  of  the  school,  or  in  the  declaration 


{h)  See    also   Working    Classes  Dwellings  Act,  1890  (53  &  54  Vict. 
c.  16), — regarding  sites  in  populous  places. 
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of  the  trusts  thereof, — provided  that  such  terms  and 
conditions  were  set  forth  in  some  document  signed  by 
the  trustees,  or  by  the  major  part  of  them,  or  (in  the  case 
of  a  voluntary  gift)  by  the  party  conveying  the  site. 
And  by  the  18  &  19  Vict.  c.  131,  in  order  that  greater 
security  might  be  afforded  for  the  due  application  of 
money  advanced  to  the  trustees  or  managers  of  schools  out 
of  parliamentary  grants  for  any  of  the  above  purposes, — it 
was  provided,  that  where  any  such  grant  should  be  made, 
no  subsequent  sale,  exchange,  or  mortgage  of  the  premises 
should  be  valid,  unless  either  the  written  consent  of  a 
secretary  of  state  should  be  given  to  the  same,  or  else  the 
amount  of  the  grant  was  repaid, — but  the  Act  did  not 
apply  to  any  school,  in  respect  of  grants  made  previously 
to  the  statute  without  any  such  condition  imposed.  And 
under  the  Elementary  Education  Act,  1870, — by  which 
(as  we  have  seen)  the  School  Sites  Acts  were  made 
applicable  to  public  elementary  schools  (sect.  20), — school 
boards  (sect.  20)  and  school  managers  (sect.  21)  are 
enabled  to  acquire  by  purchase  (by  agreement  with 
the  owners  thereof)  the  necessary  lands  and  buildings  for 
schools  ;  and  (with  the  sanction  of  the  Education  Depart- 
ment) may  even  compulsorily  acquire  such  lands  and 
buildings;  and  (by  sect.  23)  school  managers  may  transfer 
their  school-houses  to  school  boards  ;  and  parliamentary 
grants  in  aid  of  the  building  or  enlargement  of  schools 
may,  in  a  proper  case,  be  obtained  on  memorial  to  the 
Education  Department  (sect.  96).  And  (by  sect.  22). 
the  sale,  leasing,  and  exchange  of  school  lands  and  school 
buildings,  not  required  by  the  school  board  or  by  the 
school  managers,  may  be  effected  (with  the  sanction  of  the 
Education  Department)  equally  as  if  they  were  charity 
lands  subject  to  the  Charitable  Trusts  Acts  before 
mentioned, — the  Education  Department  being  (for  this 
purpose)  substituted  for  the  Charity  Commissioners  ;  and 
(by  sect.  57,  as  amended  by  sect.  10  of  the  36  &  37  Vict. 
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c.  S6)  the  purchase-money  or  other  expenses  payable  for 
acquiring  hind  for  a  school,  and  for  building  a  school-house 
or  of  otherwise  providing  or  enlarging  a  school,  may  (with 
the  sanction  of  the  Education  Department)  be  raised  by 
way  of  loan.  And  by  an  express  provision  of  the 
Elementary  Education  Act,  1870,  no  parliamentary  grant 
in  aid  of  building,  enlarging,  improving,  or  fitting  up  any 
elementary  school  is  to  be  made  except  in  pursuance  of 
such  memorial  as  before  referred  to  (i) ;  nor  is  any 
parliamentary  grant  to  be  made  to  any  elementary  school 
which  is  not  a  "  public  elementary  school "  within  the 
meaning  of  the  Act  ;  but  whether  the  school  is  or  is  not 
provided  by  a  school  board  is  of  no  consequence,  as  regards 
obtaining  the  grant,  so  long  as  it  is  a  public  elementary 
school  (Jc).  '  And  voluntary  schools  (that  is  to  say,  all 
public  elementary  schools  other  than  board  schools)  have 
been  latterly  assisted  financially  by  the  60  &  61  Vict.  c.  5. 

V.  Pauper  Schools. — Under  the  provisions  of  the 
7  &  8  Vict.  c.  101,  s.  40  (as  amended  by  the  11  &  12  Vict. 
0.  82,  13  &  14  Vict.  c.  101,  and  31  &  32  Vict.  c.  122), 
parishes  and  unions  may  be  combined  into  school  districts, — 
for  the  instruction  of  such  of  their  chargeable  infant  poor 
(not  being  above  the  age  of  sixteen)  as  are  orphans,  or 
deserted  by  their  parents,  or  whose  parents  or  guardians 
consent  to  their  being  placed  in  such  district  schools  ;  and 
(by  sect.  42)  a  board  of  managers,  consisting  of  members 
chosen  from  the  rate-payers  of  the  district,  is  constituted 
for  every  such  school  district  ;  and  (by  sect.  43)  the  board 
of  managers,  with  the  consent  of  the  bishop  of  the  diocese, 
appoints  at  least  one  chaplain  of  the  Established  Church  to 
superintend  the  religious  instruction  of  the  scholars,  any 
scholars  not  belonging  to  that  church  (whose  parents  or 

{i)  33  &  34  Vict.  c.  75,  s.  96  ;  {k)  33  &  34  Vict.  c.  75,  s.  97. 

39  &  40  Vict.  c.  79,  s.  20. 
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next  of"  kin  desire  it)  being  visited  and  instructed  in 
religion  by  a  minister  of  the  particular  sect  or  persuasion 
to  wbich  they  may  belong  ;  and  an  inspector  of  schools 
visits  such  district  schools,  and  examines  into  the  pro- 
ficiency of  the  children  therein,  as  in  the  case  of  public 
elementary  schools.  And  the  25  &  26  Vict.  c.  43  enables 
the  guardians  of  any  parish  or  union  to  send  any  poor 
child,  (being  an  orphan  or  deserted,  or  else  with  the 
consent  of  his  or  her  parents,)  to  any  school  certified  as  fit 
for  the  purpose,  (not  being  a  reformatory  school  or  a  school 
conducted  on  principles  contrary  to  the  particular  religious 
sect  or  persuasion  to  which  the  child  may  belong,)  and 
although  such  school  may  be  supported  wholly  or  in  part 
by  voluntary  subscriptions,  provided  the  school  manager 
is  willing  to  receive  the  child  ;  and  also  authorizes  them 
to  pay  the  expenses  incurred  for  the  maintenance,  clothing, 
and  education  of  the  child  at  such  school,  out  of  the  funds 
in  their  possession — to  the  extent,  at  least,  of  what  the 
child's  maintenance  in  the  workhouse  would  have  cost 
them  during  the  same  period.  Also,  by  the  36  &  37  Vict. 
c.  86,  s.  3,  repealing  the  previous  Act  (18  &  19  Vict.  c.  34), 
commonly  called  Denison's  Act,  on  the  same  subject,  it 
was  provided,  that  where  out-door  relief  was  given  to  the 
parent  of  any  child  (or  to  any  child)  between  five  and 
thirteen  years  of  age,  elementary  education  in  reading, 
writing,  and  arithmetic  in  some  public  elementary  school 
should  be  provided  for  the  child  thereout  (or  out  of  such 
further  relief  as  should  be  necessary  for  that  purpose, — . 
such  further  relief  being  supplied  by  the  guardians  out  of 
the  poor  law  funds  in  their  hands)  ;  and  the  county  councils 
established  under  the  Local  Government  Act,  1888  (/),  were 
required  (by  section  24  of  that  Act)  to  make  certain  pay- 
ments to  the  guardians  for  this  purpose  ;  and  the  provisions 
lastly  stated  do  not  appear  to  be  materially  affected,  by 

(I)  51  &  52  Vict.  c.  41. 
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the  Local  Government  Act,  1^94  (56  &  57  Vict.  c.  73),  as 
regards  the  rural  parishes  to  which  that  Act  extends  ;  nor 
to  be  affected  by  the  56  &  57  Vict.  c.  42  (relative  to  deaf 
and  blind  children),  the  last-mentioned  Act  not  extending 
to  workhouse  children,  or  to  children  boarded  out  by  the 
poor  law  guardians,  although  it  does  extend  to  other 
pauper  children  (sections  2,  13).  Clearly,  however,  the 
free  education  now  provided  by  the  Elementary  Education 
Act,  1891,  before  referred  to,  does  (or  ought  to)  apply  to 
all  pauper  children,  and  does  (or  ought  to)  operate  in  relief 
of  the  parish  or  other  poor  law  union  accordingly  (m). 
• 

VI.  Reformatory  Schools. — Under  the  statute  29  & 
30  Vict.  c.  117,  which  repeals  certain  earlier  Acts  on  the 
same  subject  (n),  and  which  has  been  amended  by  the  54  & 
55  Vict.  c.  23,  and  56  &  57  Vict.  c.  48,  the  Secretary  for 
the  Home  Department,  upon  application  made  to  him  by 
the  managers  of  any  "  reformatory  school "  (being  a  school 
established  for  the  better  training  of  youthful  offenders), 
is  empowered  to  direct  an  inspector  of  prisons  (styled  the 
inspector  of  reformatory  schools)  to  examine  into  the  con- 
dition and  regulations  of  such  school  ;  and  (in  case  the 
inspector  reports  in  its  favour)  the  school  may  be  certified 
as  being  fit  for  the  reception  of  such  offenders  (o).  And 
any  court,  magistrate,  or  justice  before  whom  a  person, 
under  the  age  of  sixteen,  is  convicted,  and  sentenced  to 
receive  punishment  to  the  extent  of  ten  days'  imprisonment 
at  the  least,  may  direct  that,  at  the  expiration  of  such 
period  of  confinement,  the  offender  shall  be  sent  to  some 
such  certified  reformatory  school  (selecting,  where  possible, 
one  conducted  according  to  the  religious  persuasion,  if  any, 
to  which  the  offender  may  belong),  for  a  further  period  of 


(m)  See  also  (for  the  Metropolis)       18  Vict.  c.  86;  19  &  20  Vict.  c.  109 
61  &  62  Vict.  c.  45.  and  20  &  21  Vict.  c.  55. 

(n)  1  &2  Vict.  c.  82,8.11;  17  &  (o)  29  &  30  Vict.  c.  117,  s.  4. 
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not  less  than  two  nor  moro  than  five  years  {]>)  ;  or  (if  the 
offender  appears  to  be  of  the  age  of  twelve)  for  a  ])erio(l  of 
not  less  than  three  nor  more  than  five  years  (y).  But  if  the 
offender  is  under  the  age  of  ten,  then,  in  order  that  he  may 
be  so  dealt  with,  the  sentence  must  be  at  the  assizes  or 
quarter  sessions  ;  or,  else,  the  child  must  have  been 
previously  charged  with  some  crime  punishable  with  penal 
servitude  or  imprisonment  (r).  The  home  secretary  may 
also  at  any  time  order  the  particular  offender  to  be  dis- 
charged from  the  school  to  which  he  has  been  sent  ;  or 
may  direct  the  removal  of  any  scholar  from  one  school  to 
another  (s).  Children  from  the  Channel  Islands  may  also 
be  sent  to  any  such  reformatory  schools  (t).  All  the 
expenses  incident  to  this  treatment  of  juvenile  offenders 
are  to  be  defrayed,  to  the  extent  of  five  shillings  per  week, 
by  the  parent  or  other  person  liable  for  the  maintenance  of 
the  child  (if  he  or  she  is  of  sufficient  ability)  (u)  ;  but  the 
commissioners  of  the  treasury  may  contribute,  out  of  money 
in  that  behalf  provided  by  parliament,  such  sum  as  the 
home  secretary  may  recommend,  towards  the  expenses  of 
any  certified  reformatory  school  (.f)  ;  and  the  prison 
authorities  may  also  contribute  towards  these  expenses, 
but  subject  in  general  to  the  previous  approval  of  the  home 
secretary  (y).  The  establishment  and  maintenance  of,  and 
the  contribution  to,  reformatory  schools  is,  however,  now 
made  part  of  the  business  transferred  by  the  Local 
Government  Act,  1888  (c),  s.  3,  to  the  county  councils 
created  by  that  Act. 

YII.  Industrial   Schools. — Under  the  statute  29  & 
30  Vict.  c.  118,  which  repeals  the  earlier  Act  (namely,  the 

(p)  29  &  30  Vict.  c.  117,  s.  14.  (u)  29  &  30  Vict.  c.  117,  s.  25. 

(q)  56  &  57  Vict.  c.  48.  (x)  Sect.  24. 

(r)  29  &  30  Vict.  c.  117,  s.  14.  (y)  Sect.    28  ;  28    &    29   Vict. 

(s)  Sect.  17.  c.  126,  s.  5. 

it)  58&59  Vict.  0.  17.  (2)  51  &52  Vict.  c.  41,  ss.  3,38. 
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Industrial  Schools  Act,  1861,  24  &  25  Vict.  c.  113),  on  the 
same  subject,  the  Secretary  for  the  Home  Department, 
upon  the  application  of  the  managers  of  any  "  industrial 
school,"  is  empowered  to  direct  an  examination  to  be  made 
by  the  inspector  of  reformatory  schools  (who  is  also  to  be 
the  inspector  of  industrial  schools)  into  the  condition  of 
the  industrial  school ;  and  may  then  grant  a  certificate  con- 
stituting the  same  a  certified  industrial  school  within  the 
meaning  of  the  Act  (a)  ;  and  to  such  school  the  following 
classes  of  children  may  be  sent,  that  is  to  say, — any  child 
(not  previously  convicted  of  felony)  who,  being  apparently 
wnder  the  age  of  tioelve,  is  charged  before  two  justices  or  a 
stipendiary  magistrate  with  having  committed  an  offence 
punishable  by  imprisonment,  or  with  some  less  punishment ; 
also,  any  child  who,  being  apparently  under  the  age  of 
fourteen,  is  brought  before  such  justices  or  stipendiary  as 
having  been  found  begging  or  receiving  alms,  or  as  having 
been  found  in  any  street  or  public  place  for  such  purpose  ; 
or  as  having  been  found  wandering  without  any  home  or 
settled  place  of  abode,  or  proper  guardianship,  or  visible 
means  of  subsistence ;  or  as  having  been  found  destitute 
(either  being  an  orphan,  or  having  a  surviving  parent  who 
is  undergoing  penal  servitude  or  imprisonment),  or  found 
frequenting  the  company  of- reputed  thieves  (6)  ;  also,  any 
child  whose  parent,  step-parent,  or  guardian  represents  to 
such  justices  or  stipendiary  that  the  child  is  not  amenable 
to  his  control,  and  that  he  desires  him  to  be  sent  to  such  a 
school  (c)  ;  also,  any  child  whose  mother  has  been  convicted 
of  a  crime  (a  previous  conviction  for  crime  having  been 
proved  against  her),  and  who,  being  under  her  care  and 
control  at  the  time  of  her  conviction  for  the  last  of  such 
crimes,  has  no  visible  means  of  subsistence  or  is  without 
proper  guardianship  (d).    Any  child  so  circumstanced  may, 

(a)  29  &  30  Vict.  c.  118,  s.  7.  (c)  29  &  30  Vict.  c.  118,  ss.  14 

{b)    Beg.  v.  Jennings,  [1896]    1       —16. 
Q.  B.  64.  {d)  34  &  35  Vict.  c.  112,  s.  14. 
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after  full  inquiry  made  into  the  facts  of  the  case  by  the 
justices,  be  sent,  for  such  period  as  may  seem  necessary 
for  his  education  and  training,  to  any  certified  industrial 
school,  the  managers  of  which  shall  be  willing  to  receive 
him  (e), — but  not  so  as  to  extend  the  period  of  detention 
beyond  the  time  when  the  child  shall  attain  the  age  of 
sixteen  ;  beyond  which  age  he  cannot  be  detained  except 
with  his  own  consent  in  writing  (/).  But  the  Act  requires 
that,  if  possible,  a  school  shall  be  selected  which  is  con- 
ducted in  accordance  with  the  religious  persuasion  to  which 
the  parent  may  belong  ;  and  a  minister  of  such  persuasion 
may  visit  the  child  and  instruct  him  in  religion  (</).  The 
parent,  or  other  person  legally  liable,  may  be  ordered  to 
pay  a  weekly  sum,  not  exceeding  five  shillings,  for  the 
expenses  of  the  child's  maintenance  and  training  at  the 
school(/i) ;  and  on  the  recommendation  of  the  home  secre- 
tary, funds  for  the  custody  and  maintenance  of  children 
detained  in  certificated  industrial  schools,may  be  contributed, 
by  the  treasury,  out  of  moneys  in  that  behalf  provided  by 
parliament  (i)  ;  and  poor  law  guardians,  prison  authorities, 
and  school  boards,  may,  with  the  approval  of  the  home 
secretary,  contribute  to  these  expenses  (k).  Also,  children 
from  the  Channel  Islands  may  be  sent  to  any  indus- 
trial schools  in  Great  Britain  (Z).  Instead  of  sending 
children  to  industrial  schools,  the  justices  may,  however, 
now  commit  the  custody  of  the  children  to  their  relatives 
or  other  fit  persons,  under  the  Prevention  of  Cruelty  to 
Children  Act,  1894  (m). 

And  here  it  may  be  added,  that  under  certain  provisions 
of  the  like  character  contained  in  the  Prevention  of  Crimes 

(e)  29  &  30  Vict.  c.   118,  s.  27  ;  (h)  29  &  30  Vict.  c.  118,  ss.  12, 

39  &  40  Vict.  c.  79,  s.  14.  37  ;  33  &  34  Vict.   c.  75,   s.  27  ; 

(/)  29&30Vict.c.  118,  ss.  18,  41.  36  &  37  Vict.  c.  86,  s.  14. 
(g)  Sect.  25.  {I)  58  &  59  Vict.  c.  17. 

(h)  Sects.  39,  40.  (m)  57  &  58  Vict.  c.  41. 

(i)  Sect.  35. 
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Act,  1871  (34  &  35  Vict.  c.  112),  certain  other  juvenile 
offenders  may  be  sent  to  industrial  schools, — as  w^ill  be 
more  particularly  mentioned  in  the  Sixth  Book  of  these 
Commentaries,  when  we  come  to  deal  with  crime,  and  its 
prevention.  Moreover,  a  school  board  under  the  Elementary 
Education  Acts  may,  with  the  sanction  of  a  secretary  of 
state,  establish  and  maintain  an  industrial  school,  or  (in  a 
proper  case)  a  day  industrial  school  (n)  ;  and  a  child  whose 
parent  has  disobeyed  an  "  attendance  order  "  made  under 
the  Elementary  Education  Act,  1876  (o),  may  be  sent  to 
such  industrial  school.  The  establishment  and  maintenance 
t)f,  and  the  contribution  to  industrial  schools  is,  however, 
now  made  part  of  the  business  transferred  by  the  Local 
Government  Act,  1888  (/>),  s.  3,  to  the  county  councils 
created  by  that  Act. 

(«.)  42  &  43  Vict.  c.  48  ;  43  &  (p)  5\  k  52  Vict.  c.  41,  ss.  3, 

44  Vict.  c.  15.  38. 

(o)  39  &  40  Vict.  c.  79,  ss.  11,  14, 
16;  43  &  44  Vict.  c.  23. 
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CHAPTER  V. 

OF    THE    LAWS    RELATING    TO    LUNATIC    ASYLUMS, 
AND    THEIR    MANAGEMENT. 


We  have  had  occasion  elsewhere  to  explain  the  general 
state  of  the  law  with  reference  to  idiots  and  lunatics  (a)  ; 
we  now  proceed  to  consider  some  of  the  more  specific 
provisions  made  by  the  legislature  for  the  reception, 
detention,  and  care  of  idiots  and  lunatics,  in  lunatic 
asylums  or  other  like  institutions. 

Houses  established  for  the  reception  of  insane  persons 
are  of  various  descriptions, — some  being  established  and 
maintained  for  the  public  benefit  and  at  the  public 
expense  ;  others  {e.g.,  the  Royal  Hospital  of  Bethlehem)  (/>), 
having  been  established  by  (and  being  maintained  by 
means  of  the  endowments  of)  charitable  donors  ;  and 
others,  again,  being  private  houses  kept  by  individuals 
for  their  own  profit  ;  but  every  house,  of  whatever  kind 
or  class,  is  subject  to  the  provisions  regarding  lunatics 
and  lunatic  asylums  which  have  been  enacted  by  the 
legislature.  And  we  propose  to  treat,  (I.)  Of  Lunatic 
Asylums  (in  counties  and  boroughs)  ;  (II.)  Of  Criminal 
Lunatics  ;  and  (III.)  Of  the  Treatment  of  Lunatics  in 
general  (including  Idiots)  ;  but  it  does  not  fall  to  us  here 
to  consider  the  case  of  Habitual  Drunkards,  or  (in  con- 
nection with  them)  the  provisions  of  the  Inebriates  Acts, 
1879  to  1898  (42  &  43  Vict.  c.  19,  51  &  52  Vict.  c.  19, 

[a)   Vide  sup.    vol.    i.    p.    320  ;  (b)    5   &.  6  Vict.   c.    22 ;    16   & 

vol.  II.  pp.  77,  83.  17  Vict.  c.  96,  s.  35  ;  25  &  26  Vict. 

c.  104,  s.  5. 
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and  61  &  62  Vict.  c.  60),  under  which,  for  these  afflicted 
persons,  ^''retreats"  and  '"'' inehr'iate  reformatories''^  (c),  may 
be  established, — in  which  retreats  and  reformatories, 
drunkards,  dipsomaniacs,  and  the  like  (criminal  and 
otherwise)  may  be  received  ;  and,  under  the  57  &  58  Vict. 
c.  41,  inebriate  parents  may  also  now  be  sent  to  such 
retreats,  instead  of  being  otherwise  punished  as  by  that 
Act  is  appointed  for  cruelty  to  children. 

(I.)  Lunatic  Asylums. — County  lunatic  asylums  were 
first  established  by  the  48  Geo.  III.  c.  96  ;  but  the  regu- 
lations regarding  county  (and  also  borough)  asylums 
which  were  latterly  in  force  were  contained  in  the  Lunatic 
Asylums  Act,  1853  (16  &  17  Vict.  c.  97),  as  amended  by 
the  18  &  19  Vict.  c.  105,  19  &  20  Vict.  c.  87,  25  & 
26  Vict.  c.  Ill,  26  &  27  Vict.  c.  110,  and  48  &  49  Vict. 
c.  52  ;  and  (as  from  the  1st  day  of  May,  1890)  all  the 
last-mentioned  Acts,  together  with  the  Lunacy  Acts 
Amendment  Act,  1889  (52  &  53  Vict.  c.  41),  have  been 
repealed,  and  their  provisions  (with  amendments)  con- 
solidated, in  and  by  the  Lunacy  Act,  1890  (53  Vict. 
c.  5)  (cT),  which  last-mentioned  Act  has  also  in  its  turn 
been  amended  (but  only  in  some  few  particulars)  by  the 
Lunacy  Act,  1891  (54  &  55  Vict.  c.  65). 

By  the  provisions  of  the  earlier  Lunacy  Acts,  it  was 
made  incumbent  on  the  justices  of  every  county,  to 
provide  a  sufficient  asylum  for  its   pauper  lunatics,  either 

(c)  These  reformatories  are  lunatic  asylums  established  iu 
either  (1)  state  inebriate  reforma-  boroughs;  also,  the  boroughs  may, 
tories  (when  established  by  the  and  in  certain  cases  must,  unite 
government),  or  certijied  inebriate  with  the  county  in  which  they  are 
reformatories  (when  established  by  situate,  in  the  establishment  and 
private  persons).  61  &  62  Vict.  maintenance  of  an  asylum.  (16  & 
c.  60,  ss.  3,  5.  17  Vict.  c.  97,  ss.  3,  9;  19  &  20  Vict. 

(d)  The  provisions  applicable  to  c.  87  ;  28  &  29  Vict.  c.  80  ;  51  & 
county   lunatic    asylums    are   ap-  52  Vict.  c.  41,  ss.  3,  32,  36, 86.) 
plicable  also  (tmitatis  mutandis)  to 
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separately  or  in  union  with  such  other  parties  as  in  the 
Acts  mentioned  in  that  behalf  (("), — the  expenses  of  such 
an  asylum  being  defrayed  out  of  the  county  rates  (/"), 
and  the  management  of  them  beino;  vested  in  a  committee 
of  visitors,  elected  yearly  by  the  justices,  or  (in  case  of 
union  with  some  other  asylum  supported  by  voluntary 
subscriptions)  partly  by  the  justices  and  partly  by  the 
subscribers  (g}.  The  provision,  enlargement,  maintenance, 
management,  and  visitation  of  such  asylums  is  part  of 
the  business  which  by  the  Local  Government  Act, 
1888  (A),  s.  3,  was  transferred  to  the  administrative 
councils  created  by  that  Act  ;  and  such  councils  are 
constituted  the  "  local  authority "  (?)  charged,  by  the 
Lunacy  Act,  1890,  with  the  provision  and  maintenance 
of  county  and  borough  asylums  (X). 

These  lunatic  asylums  (otherwise  called  pauper  lunatic 
asylums)  are  supplementary,  in  a  sense,  to  the  adminis- 
tration of  the  poor  law  ;  and  they  became  necessary  after 
the  provision  of  the  Poor  Law  Amendment  Act,  1834  (4  & 
5  Will.  IV.  c.  76,)  s.  45,  whereby  it  was  made  penal  to 
confine  any  insane  person,  having  dangerous  tendencies, 
for  more  than  fourteen  days,  in  any  workhouse  ;  and  it 
was  expressly  provided,  by  the  25  &  26  Vict.  c.  Ill,  s.  20, 
that  no  lunatic  whatever  should  be  detained  in  the  work- 
house for  more  than  that  period,  unless  under  a  certificate 
from  the  proper  medical  officer  ;  and  under  the  53  Vict. 
c.  5,  s.  24,  a  justice's  order  was  in  such  cases  necessary, 
for  the  lunatic's  longer  detention  there  ;  but  under  the 
54  &  55  Vict.  c.  65,  s.  4,  this  order  is  no  longer  required  ; 
also  (by  the  53  Vict.  c.  5,  s.  25),  pauper  lunatics  dis- 
charged from  asylums,  hospitals,  or  licensed  houses,  may, 
in  proper  cases,  be  detained  as  lunatics  in  workhouses  for 
indefinite  periods. 

(e)  16  &  17  Vict.  c.  97,  s.  3.  (h)  51  &  52  Vict.  c.  41. 

(/)  Sect.  46.  (»■)  53  Vict.  c.  5,  s.  239. 

(^7)  Sect.  22.  {k)  Ibid.  s.  238. 
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The  provisions  of  the  earlier  Acts  for  the  reception  of 
pauper  lunatics  into  asylums  were  briefly  as  follows  : — 
Any  relieving  officer  of  a  parish  within  a  union,  or 
under  a  board  of  guardians, — and  every  overseer  of  a 
parish  where  there  was  no  relieving  officer, — who  had 
knowledge  (by  notice  from  the  medical  officer  or  other- 
wise) that  any  pauper  resident  in  such  parish  was  deemed 
to  be  a  lunatic,  might  give  notice  thereof  to  some  justice 
of  the  county,  who  thereupon  made  an  order  for  the 
pauper  to  be  brought  before  him  or  before  some  other 
justice  of  the  county  ;  and  the  justice  before  whom  the 
pauper  was  brought  called  to  his  assistance  a  physician, 
surgeon,  or  apothecary  ;  and  if,  upon  examination  of  the 
pauper,  the  medical  man  signed  a  certificate,  to  the  eflFect 
that  the  pauper  was  a  lunatic  and  a  proper  person  to  be 
taken  charge  of, — the  justice,  if  satisfied,  upon  view  or 
other  proof,  that  such  was  indeed  the  fact,  made  an  order, 
directing  the  pauper  to  be  received  into  the  asylum  of  that 
county  (Z)  ;  or,  under  special  circumstances,  into  some 
other  asylum,  or  into  a  hospital  or  house  for  lunatics  (w), 
such  hospital  or  house  being  a  duly  registered  hospital 
or  a  duly  licensed  house  (n).  Also,  any  justice,  acting 
upon  his  own  knowledge,  and  without  any  notice  as  above, 
might  examine  any  pauper  deemed  to  be  a  lunatic,  at  his 
own  abode  or  elsewhere  ;  and,  after  such  examination, 
might  proceed  in  all  respects  as  if  the  pauper  had  been 
brought  before  him  in  the  more  formal  way  (o).  And  if 
a  pauper  deemed  to  be  a  lunatic  could  not,  on  account  of 
his  health  or  other  cause,  be  conveniently  taken  before  any 
justice  for  examination,  he  might  have  been  examined  at 
his  own  abode  or  elsewhere,  by  some  clergyman  officiating 
in  the  parish,  in  company  with  the  relieving  officer  (or 
overseer)  ;  and  in  such  case,  the   order   for  his  reception 

(0  16  &  17  Vict.  c.  97,  s.  67  ;  25  &  («)  8  &  9  Vict.  c.  100,  ss.  14—17, 

26  Vict.  c.  Ill,  ss.  19—28.  43. 

(to)  16  &  17  Vict.  c.  97,  s.  67.  (o)  16  &  17  V  ct.  c.  97,  s.  67. 
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into  an  asylum  might  have  been  made,  conjointly,  by 
such  clergyman  and  relieving  officer  or  overseer  ( p)  ;  but 
as  regards  pauper  lunatics  so  circumstanced,  they  may  no 
longer  apparently  be  received  into  any  asylum,  hospital, 
or  licensed  house  under  a  reception  order  signed  by  such 
officiating  clergyman  and  overseer  or  relieving  officer  (q), 
but  only  on  a  "  reception  order  "  or  "  summary  reception 
order "  of  a  justice  {r')  ;  or  else  of  the  chairman  of  the 
board  of  guardians,  if  duly  authorized  by  the  Lord  Chan- 
cellor to  sign  such  reception  order  (5)  :  and  a  justice  is 
now,  in  no  case,  to  sign  such  reception  order  for  an  alleged 
pauper  lunatic,  without  first  satisfying  himself,  that  the 
alleged  pauper  either  is  in  receipt  of  relief  or  is  in  such 
circumstances  as  to  require  relief  (i). 

Besides  pauper  lunatics,  any  lunatic  (whether  resident 
in  the  county  or  not)  who,  on  examination  by  two  justices, 
(assisted  by  a  medical  man,)  was  found  to  be  meditating 
crime  (m),  might  be  sent  to  and  detained  in  the  county 
(or  borough)  asylum  ;  and  now,  under  the  provisions  of 
the  53  Vict.  c.  5  (.r),  lunatics  (not  being  pauper  lunatics) 
who  are  not  under  proper  care  or  control,  or  who  are  cruelly 
treated  or  neglected  by  the  person  having  charge  of  them, 
may  (on  the  sworn  information  of  a  constable,  relieving 
officer,  or  parish  overseer)  be  personally  visited  by  a  justice, 
who  shall  authorize  and  direct  two  medical  practitioners 
to  visit  and  examine  them,  and  to  certify  as  to  their 
mental  condition  ;  and  the  justices  may  in  a  proper  case, 
and  on  the  certificates  of  such  medical  practitioners,  cause 
the  lunatic  to  be  confined  either  in  a  pauper  asylum  or  in 
a  hospital  or  licensed  house,  unless  the  person  in  charge 
of  the  lunatic  satisfies  the  justice  that  he  will  take  proper 

[p)  16  &  17  Vict.  c.  97,  s.  67.  (u)  1  & 2  Vict.  c.  14  ;  Whitfield's 

(q)  53  Vict.  c.  5,  ss.  14,  16,  315.  Case,  15  Q.  B.  D.  122. 

{r)  Ihid.  s.  13.  {x)  See  also  54  &  55  Vict.  c.  65, 

(.s)  54  &  55  Vict.  c.  65,  s.  25.  s.  2  (2). 

it)  53  Vict.  0.  5,  s.  18. 
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care  of  him  ;    and  to  the   reception   order  in  such  cases, 
the  medical  certificates  are  now  to  be  attached  (?/). 

The  earUer  Acts  also  provided  for  the  admission  into 
the  lunatic  asylum  of  any  county  (or  borough),  of  the 
pauper  lunatics  of  any  other  county  or  borough,  or  even 
of  lunatics  v^ho  were  not  paupers  (c)  ;  but  as  regards 
lunatics  who  were  not  paupers,  the  visitors  might  pre- 
scribe, as  a  condition  of  their  admission,  that  the  person 
applying  for  the  admission  should  give  an  undertaking 
to  pay  for  the  lodging,  maintenance,  and  other  necessaries 
to  be  provided  for  the  lunatic  in  the  asylum  ;  and  these 
provisions  are  maintained  in  the  Lunacy  Act,  1890  (a). 

As  regards  pauper  lunatics,  every  pauper  lunatic  is  of 
course  chargeable  to  the  poor  rates,  being  the  poor  rates 
of  the  parish  from  which  he  is  sent,  or  of  other  the  parish 
to  which  he  belongs  (b)  ;  or  (if  the  parish  forms  part  of 
a  union)  the  charge  falls  on  the  common  fund  of  the  union  ; 
and  in  case  the  pauper's  settlement  cannot  be  ascertained, 
the  charge  falls  upon  the  county  at  large  in  which  he  is 
found  (c).  And  by  the  Local  Government  Act,  1888  (d), 
the  administrative  councils  established  imder  that  Act  are 
required  to  provide  (to  the  extent  specified  in  the  Act)  for 
all  pauper  lunatics,  according  to  their  chargeability,  partly 
out  of  the  Exchequer  Contribution  Account  spoken  of  in 
a  former  chapter  (e),  and  partly  out  of  the  general  rates 
for  the  administrative  county  ;  but  under  the  Lunacy  Act, 
1890,  any  property  of  the  lunatic,  if  more  than  sufl&cient 
for  the  maintenance  of  his  family,  may,  by  order  of  a  justice 
(sect.  299),  or  of  a  county  court  judge  (sect.  300),  be  made 
available  to  recoup  the  expenses  of  his  maintenance. 

(y)  54  &  55  Vict.  c.  65,  s.  5.  (c)  The  Queen  \.  Medivay  Union, 

[z]  16  &  17  Vict.  c.  97,  s.  43.  Law  Rep.  3  Q.  B.  383. 
(a)  53  Vict.  c.  5,  ss.  269—271.  (d)  51  &  52  Vict.  c.  41,  ss.  3,  24, 

(6)    Sects.   286—298  ;    Finch  v.  32,  36,  38,  and  86. 
York  Union,  2  Q.  B.  D.  15.  (e)  Supra,  p.  38. 

S.C. — VOL.  III.  K 
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As  from  the  1st  day  of  May,  1890,  fuller  and  more 
specific  provision  has  been  made,  by  the  Lunacy  Act,  1890, 
already  referred  to,  against  the  wrongful  detention  of 
persons  as  lunatics,  it  being  enacted  by  that  Act,  that  as 
regards  lunatics  (other  than  the  criminal  lunatics  herein- 
after referred  to,  and  other  than  pauper  lunatics  and  lunatics 
wandering  at  large,  and  lunatics  so  found  by  inquisition), 
no  person  shall,  excepting  in  cases  of  urgency,  be  received 
or  detained  as  a  lunatic  in  any  asylum,  hospital,  or  licensed 
house,  or  as  a  single  patient,  unless  under  the  reception 
order  of  a  county  court  judge  or  magistrate  or  justice  of 
the  peace  (/), — which  order  is  to  be  obtained  on  petition 
accompanied  by  two  medical  certificates  under  the  hands 
of  two  medical  practitioners  (sect.  4)  ;  and  the  judge, 
magistrate,  or  justice  may  himself  visit  the  alleged  lunatic 
to  satisfy  himself  as  to  the  lunacy  (sect.  6)  ;  and  the 
reception  order,  when  made,  and  when  it  has  the  medical 
certificates  attached  thereto  as  before  mentioned,  is  a 
sufficient  authority  (within  seven  clear  days  from  its  date) 
for  the  petitioner  to  take  the  lunatic  to,  and  for  his 
reception  and  detention  in,  the  place  mentioned  in  the 
order  (sect.  36)  ;  also,  in  cases  of  urgency,  the  lunatic 
may  be  received  and  detained  under  an  "  urgency  order  " 
made  at  the  request  of  the  husband,  wife,  or  other 
near  relative  of  the  lunatic,  the  request  being  accom- 
panied with  a  medical  certificate  under  the  hand  of  a 
medical  practitioner,  who  has  personally  examined  the 
lunatic  within  two  days  before  signing  such  certificate. 
(sect.  11).  But  the  Act  gives  the  lunatic  the  right  of 
appealing  in  certain  cases  against  the  order  for  his  recep- 
tion or  detention  (sect.  8),  such  appeal  being  to  another 
judge,  magistrate,  or  justice  ;  and  the  Act  contains  also 
minute  provisions  for  the  protection  of  persons  from  being 
wrongfully  confined  as  lunatics  by  their  near  relatives 
by  blood  or  marriage  ;  and,  with  a  view  to  ascertaining 

(/ )  Being  one  of  the  committee  appointed  for  this  purpose  by  the 
justices  of  the  county  or  quarter  sessions  borough.     (Sect.  10.) 
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whether  or  not  the  detention  of  persons  as  lunatics  is 
in  the  first  instance  lawful,  the  Act  specially  provides,  that 
within  one  month  after  the  reception  of  a  lunatic  the 
medical  superintendent,  medical  proprietor,  or  medical 
attendant,  as  the  case  may  be,  who  has  him  in  charge, 
shall  report  as  to  his  mental  and  bodily  condition  to  the 
Commissioners  in  Lunacy  (sect.  39)  ;  and  thereupon  those 
Commissioners  (or  one  or  more  of  them)  are  to  visit  the 
lunatic  ;  and  the  Visitors  in  Lunacy  are  also  to  visit  him 
if  he  is  detained  as  a  private  patient  in  a  licensed  house 
within  their  district  (sect.  29)  ;  and  thereupon,  according 
to*the  true  state  of  the  alleged  lunatic,  he  may  be  either 
discharged  from  or  continued  in  detention  (sect.  39).  The 
Act  also  provides,  that  reception  orders  shall  in  general 
continue  good  for  one  year  only,  but  may  (where  necessary) 
be  continued  for  two  years,  and  be  further  continued  for 
three  years,  and  be  further  continued  for  five  years,  and 
afterwards  be  continued  for  successive  periods  of  five  years 
(sect.  38)  ;  and  these  orders  are  now  continued  and  succes- 
sively continued  for  the  periods  aforesaid  automatically. — 
that  is  to  say,  merely  upon  the  medical  officer  or  medical 
attendant  who  has  the  lunatic  in  his  charge  specially 
reporting  to  the  Commissioners  from  time  to  time,  as 
prescribed,  that  the  lunacy  still  continues  {g)  ;  but  the 
Commissioners  may,  at  any  period  of  the  detention  of 
the  lunatic,  visit  him,  and  if  he  is  detained  without  sufficient 
cause,  they  may  order  his  discharge  (sect.  38).  Also,  any 
one,  whether  a  relative  or  not  of  the  alleged  lunatic,  may 
obtain  an  order  from  the  Commissioners  for  the  examination 
of  the  lunatic  by  two  medical  practitioners  authorized 
by  the  Commissioners  ;  and  on  the  certificate  of  such 
practitioners,  the  Commissioners  may  in  a  proper  case 
order  the  discharge  of  the  alleged  lunatic  (sect.  49)  ;  and 
any  alleged  lunatic  (being  a  pauper  lunatic)  may,  in  a 
proper  case,  and  upon  an  order  of  the  committee  of  visitors, 

{g)  54  &  55  Vict.  c.  65,  s.  7. 
K  2 
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be  delivered  over  to  his  relatives  or  friends  willing  to  take 
care  of  him  (sect.  57)  ;  and  these  latter  may  in  such  case 
receive  an  allowance  from  the  poor  law  authority  towards 
the  cost  of  his  maintenance.  The  Act  also  provides,  that 
lunatics  detained  by  persons  receiving  no  payment  therefor, 
or  deriving  no  profit  therefrom,  or  who  are  detained  in 
charitable  or  other  like  institutions  (not  being  asylums, 
hospitals,  or  licensed  houses),  may  be  discharged  or 
removed  to  an  asylum,  hospital,  or  licensed  house,  by  order 
of  the  Lord  Chancellor,  upon  a  report  as  to  their  condition 
transmitted  to  the  Lord  Chancellor  by  the  Commissioners 
(sect.  206).  And  there  are  also  many  other  provisions 
contained  in  the  Act  which  have  for  their  object  the  comfort 
and  humane  treatment  of  lunatics  during  the  period  of 
their  detention  (A),  including  the  proper  management 
of  asylums,  hospitals,  and  licensed  houses,  and  their 
enlargement  when  necessary  ;  and  in  case  a  lunatic  who  is 
lawfully  detained  escapes,  he  may  be  retaken  in  England, 
Scotland,  or  Ireland,  on  the  warrant  of  a  justice  of  the 
peace,  to  be  obtained  by  any  person  in  that  behalf  authorized 
by  the  Commissioners  (sects.  85 — 89). 

II.  Criminal  Lunatics. — The  Criminal  Lunatics  Act, 
1884  (47  &  48  Vict.  c.  64),  which  repeals  and  consolidates 
(with  amendments)  the  earlier  general  Acts  upon  the 
subject,  and  which  were  called  the  Criminal  Lunatics  Acts, 
1840  to  1869  (i),  has  enacted,  that  where  it  appears  to  any 
two  members  of  the  visiting  committee  of  a  prison  that 
a  prisoner  in  such  prison   (not  being  under  sentence  of 

(h)  Female  (and  not  male)  atten-  with  imprisonment,  for  two  years, 

dants   are   to   have   the   personal  with    or    without     hard    labour, 

charge  of  female  lunatics  (sect.  53),  (Sect.  324.) 

unless  in  cases  of   urgency;    and  (i)  3&4  Vict.  c.  54;  27  &28Vict. 

having  carnal  intercourse  with  any  c.  29;    30  &  31  Vict.  c.  12;  and 

such  lunatic,  whether  she  consent  32  &  33  Vict.  c.  78 
or  not,  is    an   offence  punishable 
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death)  is  iusjine,  they  shiill  call  to  their  assistance  two 
legally  qualified  medical  practitioners,  to  examine  the 
prisoner  and  inquire  as  to  his  insanity  ;  and  after  such 
examination  and  inquiry,  they  may  certify  in  writing  that 
the  prisoner  is  insane.  As  regards  any  prisoner  who  is 
under  sentence  of  death,  if  it  appears  to  the  secretary 
of  state,  either  by  means  of  a  certificate  signed  by  two 
members  of  the  visiting  committee  of  the  prison  in  which 
such  prisoner  is  confined,  or  by  any  othei*  means,  that 
there  is  reason  to  believe  such  prisoner  to  be  insane,  the 
secretary  of  state  is  to  appoint  two  or  more  legally  qualified 
nfedical  practitioners  to  examine  the  prisoner  and  inquire 
as  to  his  insanity  ;  and  after  such  examination  and  inquiry, 
they  report  in  writing  to  the  secretary  of  state  as  to  the 
sanity  of  the  prisoner,  and  certify  or  not  that  he  is  insane ; 
and  in  case  they  certify  that  he  is  insane,  the  secretary  of 
state  may  thereupon,  if  he  thinks  fit,  issue  his  warrant  for 
the  removal  of  such  prisoner  to  the  asylum  named  in  the 
warrant,  and  the  prisoner  is  to  be  received  into  such 
asylum  accordingly  ;  and,  subject  to  the  provisions  of  the 
Act  relating  to  his  conditional  discharge  and  otherwise, 
he  is  to  be  detained  therein,  or  in  any  other  asylum  to 
which  he  may  be  transferred  in  pursuance  of  the  Act, 
as  a  criminal  lunatic,  until  he  ceases  to  be  a  criminal 
lunatic (/:).  Should  the  criminal  lunatic  at  anytime  after- 
wards be  certified  to  have  become  sane,  he  is  to  be  remitted 
to  prison,  by  warrant  of  the  secretary  of  state,  there  to 
complete  his  sentence  (/)  ;  but  as  regards  any  such  criminal 
lunatic  found  to  have  been  insane  at  the  date  of  the 
commission  of  the  offence,  the  Trial  of  Lunatics  Act,  1883 
(46  &  47  Vict.  c.  38),  s.  2,  has  now  provided,  that,  the 
jury  having  first  returned  a  special  verdict  to  that  eflfect, 
the  court  shall  order  the  accused  to  be  kept  in  custody  as 

(k)  47  &  48  Vict.  c.  64,  ss.  2,  10  ;      peter  Union,  ib.  7  C.  P.  366  ;  The 
Bradford    Union    v.     Wilts,    Law       Queen  v.  Lewes,  ib.  7  Q.  B.  579. 
Rep.  3  Q.  B.  604  ;  Pegge  v.  Lam-  {I)  47  &  48  Vict.  c.  64,  s.  3. 
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a  criminal  lunatic,  in  such  place  as  the  court  shall  direct, 
during  her  Majesty's  pleasure. 

The  proper  prison  for  persons  removable  under  the 
provisions  of  the  Acts  relating  to  criminal  lunatics,  is  some 
asylum  appropriated  by  law  for  the  custody  and  care  of 
such  criminals  as  shall  become  insane  during  their  imprison- 
ment, or  of  such  persons  as  shall  be  acquitted  at  their  trial 
on  the  ground  of  insanity,  under  the  39  &  40  Geo.  III. 
c.  94  (m)  ;  for  the  23  &  24  Vict.  c.  75  (amended  by  the 
47  &  48  Vict.  c.  64)  has  enacted,  that  her  Majesty  may, 
from  time  to  time,  by  warrant  under  her  royal  sign 
manual,  appoint  that  any  asylum  or  place  in  England 
which  has  been  provided  for  the  purpose,  shall  be  an 
asylum  for  criminal  lunatics  ;  and  that  the  secretary  of  state 
may  from  time  to  time  appoint  a  council  of  supervision 
thereof,  and  also  a  resident  medical  superintendent, 
chaplain,  and  such  other  officers  and  servants  as  he  shall 
think  necessary,  and  shall  frame  such  rules  for  its  guidance 
and  management,  as  may  be  required  (n).  The  secretary 
of  state  may  also,  at  any  time,  order  the  discharge  of  any 
such  criminal  prisoner,  either  absolutely  or  on  conditions  ; 
and  if  the  conditions  be  broken,  may  cause  the  prisoner 
to  be  recaptured  (o)  ;  and  he  may  also  permit  any  such 
criminal  prisoner  to  be  absent  on  trial,  from  his  place  of 
confinement,  on  such  conditions  as  he  may  think  fit.  The 
Act  contains  also  provisions  for  the  contingency  of  the  term 
of  punishment  awarded  to  any  criminal,  who  shall  become 
lunatic,  expiring  before  he  recovers  the  use  of  his  reason  (p)-; 
and  also  provisions  for  the  care  of  such  criminal  lunatics  as 
shall  be  or  become  pauper  lunatics  {q). 

III.  The  Treatment  of  Lunatics   and  of  Idiots. — 
The  provisions  which  have  been  made  to  secure  the  proper 

(?re)   Vide  post,  bk.  vi.  [p)  46  &  46  Vict.  c.  64,  s.  6. 

(n)  23  &  24  Vict.  c.  75,  s.  2.  [q)  Sect.  7. 

(o)  47  &  48  Vict.  c.  64,  s.  5. 
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treatment  of  lunatics  in  general  may  be  stated  as  follows  : 
— In  addition  to  the  provisions  of  the  53  Vict.  c.  5,  above 
stated,  reoulatino-  their  original  reception  and  subsequent 
detention,  and  providing  against  their  wrongful  confine- 
ment, and  for  their  humane  treatment  during  their  lawful 
confinement,  it  has  been  provided  by  the  same  Act, 
repealing  but  re-enacting  the  like  provisions  contained 
in  the  8  &  9  Vict.  c.  100,  16  &  17  Vict.  cc.  96,  97,  and  25  & 
26  Vict.  c.  Ill,  that  it  shall  be  a  misdemeanor  for  any 
person  to  receive  two  or  more  lunatics  into  any  house  (not 
being  a  county  or  borough  lunatic  asylum),  which  is  not 
•  either  a  hospital  duly  registered,  or  some  house  duly 
licensed  for  the  reception  of  lunatics  (>•)  ;  but  one  lunatic 
may  be  so  received  (s).  And  hospitals  wherein  lunatics 
are  to  be  received,  must  be  registered  with  the  sanction 
of  the  commissioners  of  lunacy  (a  board  of  persons  com- 
prising medical  men  and  barristers,  originally  established  by 
the  8  &  9  Vict.  c.  100,  s.  3,  and  which  has  been  continued 
by  the  Lunacy  Act,  1890,  s.  150)  ;  and  licences  for  keeping 
houses  for  such  purpose  are  granted  by  the  same  com- 
missioners, at  a  quarterly  or  special  meeting  of  the  board, 
for  Middlesex,  London,  Westminster,  Southwark,  and  all 
places  within  the  range  of  seven  miles  from  any  part  of 
London,  Westminster,  or  Southwark  ;  and,  in  other 
places,  licences  for  keeping  such  houses  (the  houses  having 
been  first  inspected  by  the  commissioners)  may  be  granted 
by  the  justices  in  general  or  quarter  sessions  assembled  (t)  ; 
but  the  licence  is  in  no  case  to  be  for  a  period  exceeding 
thirteen  calendar  months,  and  must  therefore  be  periodically 
renewed  (ti).  The  Lunacy  Act,  1890,  contains  also 
minute  and  specific  provisions,  for  the  effectual  super- 
intendence of  all  such  registered  hospitals  and  licensed 
houses  ;  requiring,  e.g.^  that  the  keepers  of  such  hospitals 

(r)  53  Vict.  c.  5,  s.  315.  (t)  53  Vict.  c.  5,  s.  208,  and  3rd 

(s)  Ibid.  Schedule. 

(m)  Sects.  207,  216. 


136       BK.  IV.  OF  PUBLIC  RIGHTS. FT.  III.  SOCIAL    ECONOMY. 

and  houses  shall  report  the  admission,  death,  removal, 
discharge,  or  escape  of  any  patient,  and  shall  provide  the 
patients  with  proper  medical  attendance  (.v)  ;  also,  that  all 
such  patients  shall  be  visited  by  the  commissioners,  or 
(in  the  country)  by  special  visitors  appointed  by  the 
magistrates  (t/),  and  that  special  visits  may  in  particular 
cases  be  directed  (z)  ;  and  that  reports  shall  be  made  by 
the  visitors  to  the  commissioners,  and  by  the  commissioners 
to  the  lord  chancellor,  of  the  state  of  the  several  houses 
visited  by  them,  and  as  to  the  care  taken  of  the  patients 
therein  (a).  Moreover,  a  person  detained  in  a  licensed 
house  or  hospital  without  sufficient  cause  may  be  directed 
by  the  commissioners  to  be  set  at  liberty  (b)  ;  but  this 
power  does  not,  of  course,  extend  to  enabling  the  com- 
missioners to  order  the  discharge  of  a  person  found  lunatic 
under  a  commission  ;  or  who  is  in  confinement  by  order 
of  the  secretary  of  state,  or  under  the  order  of  any  court 
of  criminal  jurisdiction.  The  commissioners  may  also 
visit  all  asylums  and  gaols  and  loorkhouses  where  any 
lunatics  are  confined,  and  inquire  into  the  condition, 
system,  and  regulations  of  such  asylums,  gaols,  and  work- 
houses ;  and  in  the  case  of  workhouses,  they  report  thereon 
to  the  Local  Government  Board.  And  generally,  the  lord 
chancellor,  in  the  case  of  lunatics  under  the  care  of  com- 
mittees, and  either  the  lord  chancellor  or  the  home 
secretary,  in  the  case  of  other  persons  under  restraint  as 
lunatics,  may  direct  the  commissioners  or  any  special 
commissioner  to  visit  the  lunatic,  and  to  inquire  into  such 
matters  as  are  directed  by  the  order,  and  to  report  to  him 
the  result  of  the  inquiry. 

And  as  regards  idiots, — as  distinguished  from  lunatics, — 
specific   provision    has    also    now    been    made,    for    their 

[x)  53  Vict.  c.  5,  ss.  43—52.  (2)  Sect.  204. 

(y)  Sects.    163—168,    169-176,  (a)  Sects.  162,  184. 

and  177—182.  (6)  Sects.  72—78. 
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reception  in  such  registered  hospitals  and  licensed  houses  ; 
the  Idiots  Act,  IbbG  (-ii)  Vict.  c.  25),  having  enacted,  that 
idiots  under  age  may  be  received  into,  and  until  they 
attain  twenty-ono  years  of  age  may  be  detained  in,  such 
places  (being  first  duly  registered  under  the  Act),  on  the 
certificate  in  writing  of  a  duly  qualified  medical  practitioner, 
accompanied  with  a  statement,  of  the  idiot's  parent  or 
guardian,  certifying  as  to  his  general  condition  and  treat- 
ment ;  and  such  idiots  may,  with  the  written  consent  of 
the  commissioners  in  lunacy,  be  retained  in  such  places 
after  they  have  attained  the  age  of  twenty-one  years  ;  and 
i4iots  who  have  already  attained  that  age  may  be  received 
into  and  detained  in  such  places,  on  the  like  certificate  and 
statement.  And  for  securing  the  proper  treatment  of  idiots 
while  so  detained,  the  provisions  in  that  behalf  applicable 
to  lunatics  confined  in  such  places,  and  which  have  been 
hereinbefore  stated  with  some  detail,  are, — that  is  to  say, 
the  like  provisions  are, — with  but  few  exceptions,  applicable 
also  to  idiots  detained  therein, — the  provisions  of  the 
Idiots  Act,  1886,  in  these  particulars  not  having  been 
aft'ected  in  any  way  by  the  Lunacy  Act,  1890  (c). 

(c)  53  Vict.  c.  5,  s.  340. 


(    138    ) 


CHAPTER  VI. 

OF    THE    LAWS    RELATING    TO    PRISONS. 


A  PRISON  may  not  be  erected,  save  by  the  authority  of 
parliament  (a)  ;  and  when  once  erected,  it  belongs  to  the 
sovereign  Q>),  as  representing  the  executive  government 
of  the  country.  Moreover,  the  gaoler,  governor,  keeper, 
or  other  chief  officer  of  a  prison  was  formerly,  in  con- 
templation of  law,  considered  merely  as  the  deputy  of  the 
sheriff  of  the  county  or  place  in  which  the  prison  was 
situate  ;  and  consequently,  if  he  negligently  suffered  a 
prisoner  to  escape  out  of  his  custody,  the  sheriff  (as  his 
principal)  was  held  responsible  ;  but  under  the  existing 
law,  every  prisoner  is  deemed  to  be  in  the  legal  custody 
of  the  gaoler  himself,  so  that  the  sheriff  is  no  longer 
liable  for  his  escape  (c). 

There  is  a  species  of  prison  which  is  termed,  by  way  of 
distinction  from  a  gaol  properly  so  called  (or  common 
gaol),  a  house  of  correction,  or  (in  the  city  of  London)  a 
bridewell,  and  sometimes  a  penitentiary  (c?).  And  regard- 
ing houses  of  correction,  it  is  to  be  observed,  that  they 
were  established  in  the  reign  of  Elizabeth,  and  were 
originally  designed  for  the  penal  confinement  (after  con- 
viction) of  paupers  refusing  to  work,  and  of  other  persons 
falling  under  the  legal  description  of  vagrants  (e)  ;  and  at 
first  this  was  the  only  purpose  for  which  houses  of  correction 

(a)  2  Inst.  705  ;  Bac.  Abr.  Gaol.  (c)  28  &  29  Vict.  c.  126,  s.  58  ; 

(A.) ;  i?.  V.  Justices  of  Lancashire,  40  &  41  Vict.  c.  21,  s.  31. 
11  Ad.  &  Ell.  144.  (d)  28  &  29  Vict.  c.  126,  s.  4. 

{h)  2  Inst.  589.  (e)  39  Eliz.  c.  4. 
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might  be  used,  the  common  gaol  htiving  then  been  the 
only  legal  place  of  commitment  for  persons  convicted  of 
offences  or  awaiting  their  trial  (,/')•  However,  by  the 
5  &  6  Will.  IV.  c.  38,  ss.  3,  4,  it  was  enacted,  that  either 
a  justice  of  the  peace,  or  a  coroner,  might,  as  regards 
prisoners  awaiting  their  trial,  commit  them  for  safe 
custody,  to  any  house  of  correction  situate  near  the  place 
where  the  assizes  or  sessions  were  to  be  held,  at  which 
they  were  to  be  tried  ;  and  subsequently  "  police  stations  " 
and  "  lock-up  "  houses  were  successively  established,  for  the 
temporary  detention  of  persons  charged  with  offences  (^), 
' — it  being,  however,  provided,  by  the  14  &  15  Vict.  c.  55, 
ss.  20,  21,  that  every  prisoner  committed  in  the  first 
instance  otherwise  than  to  the  common  gaol  should  be, 
in  due  course,  removed  to  the  common  gaol  to  take  his 
trial.  The  importance  of  the  distinction  between  gaols 
and  houses  of  correction  has,  however,  now  been  in  a 
great  measure  done  away  with,  by  the  Prison  Act,  1865 
(28  &  29  Vict.  c.  126),  which  enacts,  that  (subject  to  the 
provisions  of  that  Act  with  respect  to  the  appropriation  of 
prisons  to  different  classes  of  prisoners)  every  prison  to 
which  the  Act  applies  shall  be  deemed  to  be  both  a  gaol 
and  a  house  of  correction  (A)  ;  and  the  Prison  Act,  1877 
(40  &  41  Vict.  c.  21)  gives  the  secretary  of  state  a  general 
authority  to  appoint  the  particular  prisons  in  which 
prisoners  shall  be  confined,  both  before  and  during  their 
trial,  and  after  conviction  (/)  ;  moreover,  prisoners  may 
be  removed  from  one  prison  to  another,  for  the  purposes 
of  their  trial  (^). 

The    maintenance    and    government  of   prisons  is  now 
mainly  provided  for  by  the  Prison  Acts,  1865  and   1877, 

(/)  5  Hen.  4,  c.  10  ;  23  Hen.  8,       c.  20 ;  28  &  29  Vict.  c.  126  ;  31  & 
c.  2;  6  Geo.  1,  c.  19.  32  Vict.  c.  22. 

(g)   5  &  6  Vict.   c.   109  ;    11  &  (^)  28  &  29  Vict.  c.  126,  s.  56. 

12  Vict.  c.   101  ;    13  &  14  Vict.  (»')  40  &  41  Vict.  c.  21,  ss.  24,  25. 

(k)  29  &  30  Vict.  c.  100. 
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just  referred  to,  and  by  the  Prison  Acts,  1884  and  1898 
(47  &  48  Vict.  c.  51,  and  Gl  &  62  Vict.  c.  41),  by  which 
four  Acts  the  statute  law  on  this  subject  has  been  con- 
solidated and  amended.  And,  by  the  Prison  Act,  1865, 
every  place  having  a  separate  prison  jurisdiction  (i.e., 
speaking  roughly,  every  county,  riding,  hundred,  liberty, 
borough,  or  town)  is  placed  under  the  legal  liability  of 
providing,  at  its  own  expense,  adequate  accommodation  for 
its  own  prisoners  ;  and  the  duty  of  seeing  that  this  result 
is  attained  is  entrusted  to  the  prison  authorit/j, — that  is 
to  say,  to  the  justices  of  the  county,  the  council  of  the 
borough,  or  otherwise,  as  the  case  may  be  (l)  ;  and  this 
duty  has  now  devolved  upon  the  county  council  created 
by  the  Local  Government  Act,  1888  (m).  And  the  Prison 
Act  of  1865  (as  amended  by  the  subsequent  Prison  Acts) 
makes  careful  provision  for  the  spiritual  wants  of  the 
prisoners  during  the  period  of  their  incarceration,  enacting 
that  there  shall  be  appointed  a  chaplain  and  (if  thought 
necessary)  an  assistant  chaplain  for  each  prison,  being 
respectively  clergymen  of  the  Established  Church,  and  duly 
licensed  in  that  behalf  by  the  bishop  («)  ;  and  either  a 
chapel,  or  a  room  suitable  for  the  purposes  of  a  chapel,  is 
to  be  provided  in  every  prison,  in  which  prayers  (selected 
from  the  liturgy  of  the  Established  Church)  and  portions 
from  the  Scriptures  may  be  read  daily,  either  by  the 
chaplain  himself,  or  by  the  gaoler,  or  by  some  other  person 
selected  for  the  purpose  (o)  ;  and  to  meet  the  spiritual 
wants  of  such  prisoners  as  do  not  belong  to  the  Established 
Church,  a  minister  of  the  persuasion  to  which  such 
prisoners    belong    may    be    appointed,  and    a    reasonable 


(I)  28  &  29  Vict.    c.    126,  s.  5.  a  separate  prison  for  itself.   (Sect. 

A  place   has  a  "separate  prison  9.) 

jurisdiction"  which  either  in  fact  (m)  51  &  52  Vict.  c.  41,  s.  3. 

maintains,  or  (but  for  other  accom-  (w)  28  &  29  Vict.  c.  126,  ss.   10, 

modation  being   provided   for  it)  13. 

would  be  liable  at  law  to  maintain,  (o)  Sched.  I.,  Nos.  44,  45. 
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recompense  awarded  to  him  for  his  services  {p)  ;  and  the 
prisoners  are  required  to  attend  at  the  celebration  of  divine 
service,  and  such  of  them  as  desire  it  may  receive  religious 
and  moral  instruction.  And  as  regards  generally  the 
management  of  prisons,  and  their  maintenance,  and  the  dis- 
cipline to  be  exercised  by  the  prison  officials  over  the 
prisoners,  very  exact  and  minute  provisions  have  been 
laid  down  in  the  Prison  Acts,  more  particularly  in  the 
Prison  Acts,  1865,  1877,  and  1898  ;  and,  by  the  Act  of  1877, 
it  has  been  specifically  enacted,  that,  for  the  future,  all 
the  expenses  incurred  in  the  maintenance  of  those  prisons 
,to  which  the  Act  applies  (that  is  to  say,  all  prisons  which 
belong  to  any  "  prison  authority  "  as  defined  by  the  Act  of 
1865),  as  well  as  the  expense  of  keeping  the  prisoners 
therein,  shall  be  defrayed  out  of  moneys  to  be  provided  by 
parliament,  instead  of  as  theretofore  by  local  rates  ;  and 
the  continuance  or  discontinuance  of  any  particular  prison 
or  prisons,  the  appointment  of  all  prison  officers,  the 
control  and  safe  custody  of  the  prisoners,  and  all  powers 
and  jurisdictions  exerciseable  by  prison  authorities,  or  by 
the  justices  in  sessions  assembled,  in  relation  to  prisons 
within  their  jurisdiction,  are  thereby  entrusted  or  trans- 
ferred to  the  secretary  of  state  (jf).  And  to  assist  the 
secretary  of  state  in  the  due  execution  of  this  part  of  his 
office,  the  Act  of  1877  has  established  a  Board  of  Prison 
Commissioners,  in  whom  (subject  to  his  control)  the  general 
superintendence  of  all  prisons  under  the  Act  is  vested  ; 
and  such  commissioners  are  now,  by  virtue  of  their  office, 
directors  of  convict  prisons  (»')  ;  and  they  are  to  be  assisted 
by  inspectors  and  other  officers  (s)  ;  and  the  Commissioners, 
either  by  themselves  or  by  their  officers,  are  to  visit  and 
inspect  the  different  prisons  ;  and  are  to  examine  into  the 

(p)  Sched.  I., No.  47;  Sched.III.  (r)  61  &  62  Vict.  c.  41,  s.  1. 

(<7)  40  &  41  Vict.  c.  21,  ss.  4,  5  ;  (s)  40  &  41  Vict.  c.  21,  ss.  6,  7  ; 

MnUins    v.    Treasurer  of  Surrey,  61  &  62  Vict.  c.  41,  s.  1. 
6  Q.  B.  D.  156. 
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state  of  the  buildings,  the  conduct  of  the  officers,  the 
treatment  and  conduct  of  the  prisoners,  their  hxbour  and 
earnings  (t),  and  simihir  matters,  including  an  inquiry 
into  all  alleged  abuses  :  and  to  these  commissioners  are 
also  transferred  the  specific  powers  and  jurisdictions  con- 
ferred upon  "  visiting  justices  "  either  at  common  law  or 
by  charter  or  statute  ;  and  they  are  to  make  from  time  to 
time  reports  as  to  each  prison  to  the  secretary  of  state  ; 
and  their  annual  report  is  to  be  laid  before  both  houses  of 
parliament  (u).  And  under  the  Prison  Act,  1884,  the 
secretary  of  state  may,  with  the  approval  of  the  Treasury, 
alter,  enlarge,  or  rebuild  any  prison  ;  or  build  any  new 
prison  ;  or  appropriate  for  a  new  prison  any  building  or 
part  thereof  vested  in  him  (x)  ;  and  thereupon  may  declare 
such  new  prison  to  be  a  prison  under  the  Prison  Acts,  and 
to  be  within  the  jurisdiction  of  the  prison  commissioners, 
and  to  be  a  prison  for  the  county,  or  other  the  prison 
jurisdiction,  named  in  the  declaration. 

The  Act  of  1898  regulates  the  corporal  punishment 
which  may  be  inflicted  on  convict  prisoners  for  prison 
offences  ;  and  enacts,  that  such  punishment  shall  not  be 
inflicted  (unless  for  mutiny  or  incitement  to  mutiny,  or 
unless  for  gross  personal  violence  to  any  prison  official)  in 
any  cases  save  two,  viz.,  (1)  in  the  case  of  offences  com- 
mitted by  prisoners  who  have  been  convicted  of  felony,  or 
who  have  been  sentenced  to  penal  servitude  or  to  hard 
labour  ;  and  (2)  in  the  case  of  offences  duly  established 

(t)  Prison-made  goods  interfere,  represented  by  the  "  visiting  coin- 
to  some  extent,  with  the  sale  of  mittee  of  justices  " ;  and  the 
goods  manufactured  out  of  prison  ;  visiting  committee  exercise  such 
and  goods  made  in  foreign  prisons  duties  as  are  from  time  to  time 
may  therefore  be  excluded  from  prescribed  by  the  secretary  of 
importation  (60  &  61  Vict.  c.  63).  state  (40  &  41  Vict.  c.  21,  ss.  13— 

(m)  40  &  41  Vict.  c.  21,  s.  10.  15.) 

The  "  visiting  justices  "  appointed  (x)  Sect.  2. 
"by  the  Prison  Act,  1865,  are  now 
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after  a  fair  trial  before  a  special  tribunal  appointed  for  the 
purpose  (_y).  And  the  Act  contains  also  provisions  for  the 
separation  of  prisoners  of  different  degrees  or  qualities  (z), 
— not  being  prisoners  who  have  been  sentenced  to  penal 
servitude  or  to  hard  labour  ;  and  it  enacts,  that  prisons 
need  not  have  punishment  cells,  but  only  special  cells 
for  the  temporary  confinement  of  refractory  or  violent 
prisoners  (a), — and  it  contains  some  few  other  provisions 
of  the  like  humane  character. 

Besides  the  prisons  to  which  the  Prison  Acts  apply,  and 
besides  military  and  naval  prisons  (b),  there  are  some 
particular  prisons,  which  may  here  be  noticed, — as  being 
(or  as  having  been)  the  subjects  of  separate  statutory 
regulation,  that  is  to  say  : — 

1.  MiLLBANK  Prison. — ^This  prison  was  formerly  called 
"  The  Penitentiary  at  Millbank,"  and  was  used  for  the 
temporary  reception  of  convicts  (male  and  female)  under 
sentence  of  penal  servitude,  including  occasionally  military 
offenders  (c)  ;  and  although  locally  situated  within  their 
jurisdiction,  the  justices  for  Middlesex  or  Westminster 
had  no  authority  over  it  (d).  By  the  13  &  14  Vict.  c.  39, 
this  prison  was  placed  under  a  board  of  three  persons, 
appointed  by  the  secretary  of  state, — and  established  as  a 
body  corporate,  by  the  name  of  "  The  Directors  of  Convict 
Prisons "  (e)  ;  and  they  (with  his  approbation)  used    to 

(y)  61  &  62  Vict.  c.  41,  s.  5.  ment  of  oifenders  under  sentence 

(:;)  Sect.  6.  of  penal  servitude,  as  by  Order  in 

(a)  Sect.  7.  Council  in  that  behalf  appointed  ; 

(b)  28  &  29  Vict.  c.  26,  s.  3.  and  these  now  include  the  prisons 

(c)  6  &  7  Vict.  c.  26;  11  &  at  Pentonville,  Borstal,  Brixton, 
12  Vict.  c.  104  ;  13  &  14  Vict.  Chatham,  Dartmoor,  Parkhurst, 
c.  39  ;  32  &  33  Vict.  c.  95,— all  now  Portland,  Portsmouth,  Woking, 
repealed  by  55  Vict.  c.  1.  Fulham,  and  Wormwood  Scrubs. 

(d)  6  &  7  Vict.  c.  26,  s.  8.  (5  Geo.    4,    e.    84,    s.    10  ;    13   & 

(e)  These  directors  still  superin-  14  Vict.  c.  39  ;  16  &  17  Vict. 
tend,  visit,  and  report  upon  such  c.  99  ;  20  &  21  Vict.  c.  3  ;  39  & 
other  prisons,  used  for  the  confine-  40  Vict.  c.  42.) 
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make  ref]!;ulations  for  the  government  of  the  prison,  and 
yearly  reported  to  him  as  to  all  matters  relating  to  the 
prison  or  to  the  convicts  ;  and  their  reports  were  laid 
before  both  houses  of  parliament  (/)  ;  and  the  secretary  of 
state  also  appointed  for  the  prison,  a  governor,  a  chaplain, 
a  medical  officer,  a  matron,  and  such  other  officers  as  he 
deemed  necessary  {g).  But  the  prison  at  Millbank  has 
now  ceased  to  be  used  as  a  prison  ;  and  the  site  thereof 
having  belonged  to  the  crown,  it  has,  by  the  55  Vict.  c.  1, 
been  transferred  to  her  Majesty's  Commissioners  of 
Works  (A)  ;  and  by  them,  has  been  duly  appropriated — -in 
part  for  the  erection  of  artizans'  dwellings,  and  in  part 
for  other  public  purposes. 

2.  Parkhurst  Prison. — This  prison  was  established  for 
the  confinement  and  correction  of  young  offenders  (male  or 
female)  as  well  those  under  sentence  of  penal  servitude,  as 
also  those  under  sentence  of  imprisonment  (/).  The  regula- 
tions for  this  prison  (which  is  in  the  Isle  of  Wight)  are 
made  under  the  sanction  of  the  secretary  of  state,  and  are 
laid  before  parliament  ;  and  they  may  include  the  power 
to  inflict  corporal  punishment  for  misconduct  while  in 
prison, — subject,  however,  to  the  restrictions  (above 
referred  to)  contained  in  the  Prison  Act,  1898.  The 
secretary  of  state  appoints  a   governor,  chaplain,  surgeon, 

{/)  6  &  7  Vict.  c.  26,  ss.  10,  11;  justices    of    the    peace    for    the 

13  &  14  Vict.  c.  39,  s.  1.  county    of   Middlesex    may,— sell 

(g)  6  &  7  Vict.  c.  26,  s.  5.  and  convey  those  respective  sites, 

(h)  The  48   &   49  Vict.    c.   72,  or  any  part  or  parts  thereof,  to 

provides,    that    on    the   removal  the  Metropolitan  Board  of  Works, 

from  their  present  sites  of  Mill-  at   a    "  fair   market   price," — the 

bank  Penitentiary  or  Pentonville  object  being  to  furnish  sites  for 

Penitentiary,  the  Queen  may,  on  the    construction    of     convenient 

the  recommendation  of  the  Trea-  artizans'  dwellings, 
sury, — and  that,   on  the  removal  (i)  1  &  2  Vict.  c.  82;5&6Vict. 

from  its  present  site  of  Coldbath  c.  98,  s.   12  ;  20  &  21  Vict.  c.  3, 

Fields  Prison,  or  of  the  Clerken-  s.  3. 
well    House    of     Detention,    the 
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and  matron,  and  all  other  necessary  officers.  This  estab- 
lishment also  is  placed,  by  the  13  &  14  Vict.  c.  39,  under 
the  superintendence  of  the  "  Directors  of  Convict  Prisons"; 
who,  if  they  discover  any  abuses,  are  to  report  the  same  to 
the  secretary  of  state  ;  and  they  are  required,  also,  to 
report  to  him  as  to  the  state  and  condition  of  the  prison  ; 
and  such  report  is  submitted  to  parliament  (k). 

3.  Pentonville  Prison. — This  prison  was  established 
originally  for  the  temporary  confinement  of  male  convicts 
under  sentence  of  penal  servitude  (Z)  ;  but  it  is  now  used 
as  an  ordinary  prison.     This  prison  also  is  placed,  by  the 

13  &  14  Vict.  c.  39,  under  the  superintendence  of  the 
"  Directors  of  Convict  Prisons  "  ;  and  power  is  conferred 
on  these  directors,  with  the  approbation  of  the  secretary  of 
state,  to  make  rules  to  be  observed  therein  (m),  and  to 
appoint  officers, — comprising  a  governor,  a  chaplain,  a 
medical  officer,  and  such  other  officers  as  may  be  found 
necessary  (n).  And  the  directors  are  from  time  to  time  to 
appoint  one  or  more  of  themselves  to  visit  the  prison 
during  the  intervals  between  their  meetings  ;  and  they 
may  delegate  to  such  visitor  or  visitors  the  power  of  making- 
orders  in  cases  of  pressing  emergency  (o) ;  and  the  directors 
report  to  the  secretary  of  state  as  to  all  matters  relating 
to  the  prison,  its  discipline  and  management ;  and  such 
reports  are  laid  before  parliament  (p).  And  by  the  61  & 
62  Vict.  c.  41,  s.  3,  the  secretary  of  state  is  now  required 
to  appoint  for  every  convict  prison  a  "  Board  of  Visitors," 
— and  not  less  than  two  members  of  this  board  must  be 
justices  of  the  peace. 

(k)  1   &   2   Vict.   c.    82  ;    13  &  (ot)  5  &  6  Vict.  c.  29,  s.  9. 

14  Vict.  c.  39.  (n)  Sect.  6. 
(/)  5  &  6  Vict.  c.  29,  ss.  14,  16 ;  (o)  Sect.  10. 

16  &  17  Vict.   c.  99,  s.  6 ;  20  *  {p)  Sect.  13. 

21  Vict.  c.  3,  s.  3. 
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CHAPTER  VII. 

OF  THE   LAWS  EELATING  TO  HIGHWAYS AND   HEREIN   OF 

BRIDGES    AND    TURNPIKE    ROADS. 


Highways  are  those  public  roads  which  all  the  subjects  of 
the  realm  have  a  right  to  use.  The  soil  of  such  roads 
(equally  as  in  the  case  of  private  roads)  is,  by  presumption 
of  law,  in  the  adjoining  owner  on  either  side  of  the  road, 
usque  ad  medium  filum  vice  (a)  ;  but  the  presumption  may 
of  course  be  rebutted  (b).  The  term  highway  includes 
also  (but  for  some  purposes  only)  those  roads  or  ways,  e.g., 
church  paths,  which  are  common  to  the  inhabitants  of  some 
particular  parish  or  district  only  (c)  ;  and  a  road  may  be 
a  public  road  or  highway,  although  it  should  not  be  a 
thoroughfare  {d).  The  highways  or  public  roads,  now  in 
use  throughout  the  country,  have  in  general  either  existed 
by  prescription  (that  is,  from  time  immemorial),  or  have 
been  constructed  under  the  authority  of  local  Acts  of 
Parliament.  In  some  cases,  however,  they  appear  to  have 
originated  in  the  dedication  of  the  owner  of  the  soil  over 
which  they  pass  ;  for  such  owner  may,  if  he  think  fit, 
expressly  dedicate  a  way  over  his  land  to  the  use  of  the 
public  ;  and  if  he  permit  strangers  for  a  long  period  to 
pass  over  it,  at  their  free  will  and  pleasure,  and  without 
molestation,  that   will    (or    may)    amount    to    an    implied 

(a)  Berridge  v.  Ward,  10  C.  B.  Leigh  v.  Jack,  5  Exch.   D.  264 ; 

(N.s.)  400  ;  Holmes  v.  Bellingham,  Pryor  v.  Petre,  [1894]  2  Ch.  11. 
7  C.  B.  (N.s.)  329.  (c)  5  &  6  Will.  4,  c.  50,  s.  5. 

{h)  Beckett    v.    Corporation    of  (^^j  Bateman  v.  Bhick,  18  Q.  B. 

Leeds,  Law  Rep.,  7  Ch.  App.  421 ;  §70. 
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dedication  {e)  ;  and  such  dedication,  whether  express  or 
implied,  may  be  either  absolute  (as  it  usually  is),  or  subject 
to  some  qualification  or  to  some  pre-existing  right  of 
user  (/'). 

The  parish  is,  of  common  right,  bound  (as  a  general  rule) 
to  keep  in  repair  any  highway  within  its  boundaries,  what- 
ever may  have  been  the  origin  of  the  road  ;  but,  in  some 
cases,  the  liability  to  repair  attaches  (by  prescription)  to  a 
particular  township,  or  other  division  of  the  parish  (^). 
The  liability  also  attaches,  occasionally,  to  the  private 
occupier  of  lands,  as  where  he  is  bound  to  repair  the 
highway  in  right  of  his  estate,  i.e.,  ratione  tenurce  (Ji), — in 
which  latter  case,  such  occupier  may  claim  (by  grant  or 
prescription)  from  those  who  use  the  road  a  toll  of  that 
species  which  is  called  a  toll  traverse  (?"),  being  a  toll 
taken  for  passage  over  the  soil  of  a  private  owner  ;  as 
distinguished  from  a  toll  thorough,  which  latter  toll  is 
the  toll  sometimes  taken  for  passing  along  or  over  a  high- 
way or  public  road  (j).  Moreover,  the  liability  to  repair 
ratione  dausurce  an  ancient  highway  running  through 
hitherto  un inclosed  lands,  may  attach  to  the  occupier,  by 
reason  of  his  enclosing  the  lands  and  thereby  depriving  the 
public  of  their  immemorial  right  to  deviate  thereon  when 
the  highway  is  foundrous  (i.e.,  out  of  repair)  (^). 

(e)  Poole  V.  Hushinson,  11  Mee.  Heage,  2  Q.  B.  128;  The  Queen  v. 

&  W.  827  ;   The  Queen  v.  Petrie,  Ramsden,  1  Ell.  Bl.  &  Ell.  949. 
4    Ell.    &    BL    737;     Dawes    v.  (j)  Com.  Dig.  Toll ;  Willes,  115; 

Hawkins,  8  C.  B.  (n.s.)  848;  The  Brett  v.  Beales,   10  B.  &  C.  508; 

Queen    v.    Bradfield,    Law   Rep.,  Lord  Middleton  v.  Lambert,!  A.  & 

9  Q.  B.  552.  E.  401. 

(/)  Poole  V.  Hushinson,  supra;  (j)  R.  v.  Marquis  of  Salisbury, 

Alorant  v.  Chamberlin,  6  H.  &  N.  8  A.  &  E.  716. 
541  ;  Grand  Junction  Canal  Co.  v.  {k)  Reg.  v.  Ramsden,'E,l[.  BI.  & 

Petty,  21  Q.  B.  D.  273.  Ell.   949.      The    liability   ratione 

[g)   The    Queen  v.  Ardsley  [In-  clausuroi  does  not  now  arise  when 

habitants),  3  Q.  B.  D.  255.  the  occupier  of  lands  has  obtained 

(h)  3  Geo.  4,  c.  126,  s.  107  ;  5  &  the  consent  in  writing  of  thehigh- 

6  Will.  4,  c.  50,  s.  62  ;  R.  v.  East-  way  authority  to  the  erection  of 

rington,   5   A.   &  E.   765;    R.    v.  fences  (25  &  26  Vict.  c.  61,  s.  46). 

L  2 
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The  expense  of  maintaining  bridges  is  defrayed  (like 
that  of  roads)  by  the  public, — this  having  been  part  of  the 
trinoda  necessitas,  to  which  every  man's  estate  was  by  the 
antient  law  subject,  viz.,  expeditio  contra  hostem,  arcium 
constructio,  et  ponthcm  reparatio  (/)  ;  but  the  burthen  of 
such  repair  is,  in  general,  not  on  the  parish,  but  on  the 
county  at  large  in  which  the  bridge  is  situate  (m), — 
although  an  individual  may  be  bound  ratione  tenurce  to 
repair  the  bridge  (n)  ;  or  some  particular  borough  within 
the  county  may  be  liable,  and  not  the  county  at  large  (o)  ; 
and  where  (as  is  sometimes  the  case)  a  parish  is  bound  by 
prescription  to  repair  some  particular  bridge,  the  parish 
may  contract  with  the  county  for  the  future  repair  of  such 
bridge  at  the  expense  of  the  county  (jo).  The  liability  of 
the  county  extended,  at  common  law,  not  only  to  the  bridge 
itself,  but  to  so  much  of  the  road  as  passed  over  it,  and  to 
its  ends  or  approaches  ;  and  by  the  22  Hen.  VIII.  c.  5,  the 
county  was  made  liable  to  repair  three  hundred  feet  either 
way  from  the  bridge  ;  and  such  in  general  is  still  the  law, 
as  to  the  repair  of  bridges  built  prior  to  the  Highway 
Act,  1835  (5  &  6  Will.  IV.  c.  50).  But,  by  that  statute,  it 
was  provided,  that,  in  the  case  of  all  bridges  thereafter  to 
be  built,  the  repair  of  the  road  itself  passing  over  the  bridge 
(together  with  the  approaches  thereto  at  either  end)  should 
be  done  by  the  parish,  or  other  the  parties  bound  to  the 
general  repair  of  the  highways;  and  that  the  county  should 
remain  subject  to  its  former  obligation,  as  regards  only 
"  the  walls,  banks,  or  fences  of  the  raised  causeways,  and 
"  raised  approaches  to  any  bridge,  or  the  land  arches 
*'  thereof "  (^).     And  inasmuch  as,  before  that  statute,  a 

(O  1  Bl.  Com.  357.  (o)  45  &  46  Vict.  c.  50,  s.  119. 

(m)  Viner's  Abridg.  Bridges  (A);  ( jo)  22  Hen.  8,  c.  5  ;  R.  v.  Htn- 

43  Geo.  3,  c.  59,  s.  5  ;  41  &  42  Vict.  don,  4  B.  &  Ad.  628  ;  Howitt  v. 

c,    77,    ss.    21,    22;    Be  Newport  Nottingham    Tramways    Co.,     12 

Bridge,  2  Ell.  &  Ell.  377.  Q.  B.  D.  16. 

(?i)  Baker  v.  Greenhill,  3  Q.  B.  (g)  5  &  6  Will.  4,  c.  50,  s.  21  ; 

148  ;   The   Queen  v.   Bedfordshire  41  &  42  Vict.  c.  77,  ss.  21,  22. 
{Inhabitants),  4  Ell.  &  Bl.  535. 
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parish  was  liable  for  the  repair  of  all  roads  within  it, 
dedicated  to  and  used  by  the  public,  although  there  had 
been  no  adoption  of  such  roads  by  the  parish  (r), — there- 
fore the  Highway  Act,  1835,  as  amended  by  later  Acts, 
enacted,  that  no  road,  made  at  the  expense  of  any  individual 
or  body  corporate,  should  be  a  highway  which  the  parish 
was  liable  to  repair,  unless  three  calendar  months'  notice 
should  be  given  to  the  highway  authority,  of  the  intention 
to  dedicate  such  road  to  the  public  (5)  ;  and  where  such 
notice  was  given,  a  vestry  or  district  council  (as  the  case 
may  be)  considered  whether  the  road  was  of  sufficient 
utility  to  justify  its  being  kept  in  repair  by  the  parish  ; 
and  in  the  event  of  the  vestry  or  district  council  (as  the 
case  may  be)  thinking  the  road  unnecessary,  the  justices, 
at  the  next  special  sessions  for  highways  or  in  petty  sessions, 
finally  determined  the  matter  ;  and  the  Act  contained  also 
provisions  for  ensuring,  that  the  road  should  be  originally 
constructed  in  a  proper  and  substantial  manner,  before 
the  expense  of  repairing  it  was  cast  upon  the  parish  (t). 

Any  parish,  county,  borough,  or  person,  who  is  bound 
to  repair  either  a  road  or  a  bridge,  and  who  neglects  the 
duty,  is  liable  at  common  law  to  an  indictment  (m)  ;  and  to 
such  an  indictment, — at  least  when  laid  against  a  parish, 
— the  plea  in  defence  must  show,  not  merely  that  the  parish 
is  not  liable,  but  that  some  other  party  is  liable,  for  the 
repairs  (.v;)  ;  and  the  justices  may,  and  in  some  cases  must, 
order  an  indictment  to  be  preferred  (j/).  But  though  each 
parish  (or  township  or  other  particular  district),  through 
whose  lands  any  portion  of  a  highway  passes,  is  liable  by 
the  general  law  of  the  land  to  maintain  such  portion,  there  are 
special  provisions  sanctioned  by  the  legislature  for  keeping 
in  repair  some  of  the  most  frequented  and  important  roads 

(r)  S.  V.  Leake,  5  B.  &  Ad.  469.  6  Q.  B.  745  ;   The  Queen  v.  Eyton, 

(s)  5  &  6  Will.  4,  c.  50,  s.  23.  3  Ell.  &  Bl.  390. 

(t)  Ibid.  ;  The  Queen  v.  Thomas,  (x)  Rex  v.  Eastington,  5  A.  &  E. 

7  Ell.  &  Bl.  399.  765. 

(m)  Reg.  V.  Turweston,  16  Q.  B.  (y)  Reg.  v.  Arnould,^m\.  &B1. 

\0^;Reg.  v.  Inhabitants  of  Heanor,  550  ;  5  &  6  Will.  4,  c.  50,  s.  95. 
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of  the  kingdom.  For  many  of  such  roads  were  formerly 
kept  in  order,  (and  some  were  originally  constructed,) 
under  the  authority  of  local  Turnpike  Acts  :  by  the  effect 
of  which,  the  management  of  such  roads  had  been  usually 
vested,  for  a  certain  term  of  years,  in  trustees  or  com- 
missioners ;  empowered  by  the  Acts  to  erect  toll-gates,  and 
to  levy  tolls  from  those  who  pass  through,  as  a  fund  for 
defraying  the  expenses  of  repairs  or  improvements  ;  and 
there  was,  therefore,  a  distinction  between  liighioaTjs  in 
general  and  turnpike  roads.  It  is  to  be  understood,  however, 
that  the  collection  of  such  tolls  did  not  supersede  the  other 
means  provided  by  the  law  for  maintaining  highways  and 
bridges  ;  and  therefore,  if  a  turnpike  road,  or  the  bridge 
over  which  such  road  passed,  was  allowed  by  the  trustees 
to  fall  out  of  repair,  the  parishes  or  other  parties  who  would 
have  been  bound  to  repair  it  (supposing  it  not  to  have 
become  the  subject  of  a  turnpike  trust)  were  still,  as  a  general 
rule,  liable  to  that  obligation  {z)  ;  but  under  particular 
circumstances,  they  might  be  exempt  from  this  duty  to 
repair, — for  the  trustees  of  a  turnpike  road  might,  in  certain 
cases,  enter  into  a  contract  to  repair  exclusively,  out  of  the 
trust  funds;  and  where  such  exclusive  contract  was  in  force, 
the  persons  originally  liable  were  discharged  from  all 
responsibility  (a).  Also,  when  any  turnpike  road  became 
again,  by  the  determination  of  the  turnpike  trust,  an 
ordinary  highway,  the  balance  of  moneys  (if  any)  in  the 
hands  of  the  trustees  was  paid  over  by  them  rateably 
amongst  the  parishes  which,  upon  such  determination  of 
the  trust,  became  again  bound  to  maintain  the  road  (l>). 
And  here  it  may  be  usefully  mentioned,  that,  by  the 
26  &  27  Vict.  c.  78,  a  number  of  turnpike  roads  were 
converted  into  parish  highivays  (c). 

(=)  3  Geo.  4,  c.  126,  s.  110  ;  7  &  ('')  30  &  31  Vict.  c.  121,  s.  3. 

8  Geo.  4,  c.  24,  s.   17;  Bussey  v.  (c)  As    regards  the    ''turnpike 

Storey,  4  B.  &  Adol.  109.  roads  of  the  metropolis  north  of 

(a)  3  Geo.  4,  c.  126,  ss.  106,  107,  the  Thames,"  see  7  Geo.  4,  c.  cxlii ; 

108  ;  Hoiritt  v.  Nottingham  Train-  10  Geo.  4,  c.  59  ;  and  26  &  27  Vict. 

ways  Co.,  12  Q.  B.  D.  16.  c.  78; and  as  regards  tlie  "  .streets" 
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It  will  thus  be  seen  that  highways  were  formerly  divided 
into  Highways  in  general  and  Turnpike  Roads, — a  twofold 
division  which  still  (in  effect)  exists,  many  of  the  old 
turnpike  roads  having  become  by  later  legislation  main 
roads. 

I.  Highways  in  General.  —  Some  highways  are 
regulated  by  the  statutes  5  &  6  Will.  IV.  c.  50,  4  & 
5  Vict.  cc.  51,  59,  and  8  &  9  Vict.  c.  71  ;  and  others  are 
regulated  by  a  different  group  of  statutes,  viz.,  the  25  & 
26  Vict.  c.  61,  2(}>  &  27  Vict.  c.  61,  27  &  28  Vict.  c.  101, 
and  41  &  42  Vict.  c.  77  ;  and  we  shall  consider  first 
the  provisions  of  the  former  group  of  statutes,  which 
apply  to  all  highways  not  otherwise  provided  for, — the 
highways  in  the  southern  parts  of  Wales  being  within  the 
provisions  of  the  5  &  6  Will.  IV.  c.  50,  but  having 
also  certain  special  provisions  applicable  exclusively  to 
themselves  (d). 

The  general  plan  of  the  5  &  6  Will.  IV.  c.  50,  and  the 
Acts  by  which  it  has  been  amended,  was  to  place  highways 
under  the  care  of  surveyors  appointed  for  the  respective 
parishes  (subject  to  the  superintending  power  of  the 
justices  of  the  peace  at  special  sessions  holden  for 
the  highways)  ;  and  the  Act  provided,  that  the  expense 
of  maintaining  and  repairing  the  highways  should  be 
met  by  a  rate,  to  be  made  and  levied  by  the  surveyor, 
on  the  occupiers  of  land  upon  the  principle  of  the  poor 
rate  (e), — and  which  rate  was  made  leviable  by  distress  (/). 

of  the  metropolis,  see  also57Geo.3,  inserted  in  Paving  Acts,  &c.,  being 

c.    cxxix  ;   25   &  26   Vict.   c.    61,  the  local  Acts  for  the  construction 

s.  7 ;  c.  102,  s.  73  ;  30  &  31  Vict.  of  such  streets. 

c.  104 ;  and  57  &  58  Vict.  c.  ccxiii.  (d)  23  &  24  Vict.  c.   68 ;  41    & 

(the  London,  Streets  and  Build-  42  Vict.  c.  34  ;  44  Vict.  c.  14.  ;  and 

ings.   Consolidation    Act,    1894)  ;  51  &  52  Vict.  c.  41,  s.  13. 

and  as  regards  highways  forming  (e)  5  &  6  Will.  4,  c,  50,  ss.  27, 

the   streets   in   towns    generally,  Wi  ;  Reg.  y.  Randall, '^'EW,  &^\. 

see  the  Towns  Improvement  Act,  564. 

1847  (10  &  11  Vict.  c.  34),— which  (/)  12  &  13  Vict.  c.  14. 

consolidates  the  provisions  usually 
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The  surveyor  of  highways  was  elected  annually,  by  the 
inhabitants  in  vestry  assembled  ;  and  he  was  required  to 
possess  certain  property  qualifications  {g).  When  elected, 
he  was  compellable — unless  he  could  show  some  like 
ground  of  exemption  as  applied  to  an  overseer  of  the 
poor  (A), — ^to  take  upon  himself  the  office,  —  being, 
however,  permitted  to  appoint  a  deputy,  who  was  subject 
to  the  same  responsibilities  with  his  principal  (i).  The 
office  was  not,  in  the  general  case,  a  paid  one  ;  but  the 
vestry  might,  if  they  thought  proper,  appoint  a  salaried 
surveyor  {Jc)  ;  and  any  two  or  more  parishes  might,  by 
mutual  agreement,  with  the  consent  of  the  justices 
in  sessions  assembled,  and  for  the  purposes  of  the  Act, 
unite  themselves  into  one  district,  so  as  to  be  under  the 
superintendence  of  a  district  surveyor  (J)  ;  but  that  officer 
had  no  authority  to  make  or  levy  the  highway  rate,  each 
parish  still  electing  its  own  separate  surveyor  for  that 
purpose  (ill).  On  the  other  hand,  in  large  parishes,  the 
duties  of  the  office  of  surveyor  might  have  been  committed 
to  more  than  one  person  ;  for  where  a  parish  had  a 
population  of  more  than  five  thousand,  a  board  of  surveyors 
might  have  been  appointed,  called  the  "  Board  for  the 
Repair  of  the  Highways,"  with  power  to  appoint  paid 
officers, — viz.,  collectors,  an  assistant  surveyor,  a  clerk, 
and  a  treasurer  (w).  The  provisions  above  stated  are  for 
the  most  part  now  obsolete,  as,  under  the  Public  Health 
Act,  1875,  and  the  Local  Government  Act,  1894,  in  all 
urban  districts  the  town  council,  or  urban  district  council, 
are  the  surveyors  and  have  the  management  of  highways, 
and  in  nearly  all  rural  districts  the  rural  district  council 
are  the  surveyors  and  have  the  management. 

(gr)  5  &  6  Will.  4,  c.   50,  s.  6  ;  (i)  5  &  6  Will.  4,  c.  50,  ss.  7,  8. 

R.  V.  Best,  2  N.  S.  C.  655  ;  Reg.  v.  (k)  Ibid.  s.  9. 

Justices  of  Surrey,   5   D.    &    L.  {I)  Sects.  13 — 15. 

40.  (to)  Sects.  16,  17. 

(/i)   Vide,  sup.  p.  69  n.  (?;,)  Sect.  18. 
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The  principal  duty  of  the  surveyor  is  to  keep  the  parish 
highways  in  repair  (o)  ;  and  where  any  of  these  are  out  of 
repair,  complaint  may  be  made  (on  the  oath  of  one  witness) 
to  any  justice  of  the  peace,  who  may  grant  a  summons 
thereon, — although  the  charge  itself  is  to  be  heard  before 
the  justices  at  special  sessions  for  the  highways  or  petty 
sessions.  And  if  those  justices — either  on  their  own  view, 
or  on  the  report  of  an  inspector  to  be  appointed  by  them 
for  the  purpose, — find  that  a  highway  is  not  in  thorough 
and  effectual  repair,  they  may  convict  the  surveyor  of 
highways  in  a  penalty  not  exceeding  51.,  and  order  him 
io  repair  within  a  limited  time  ;  and  if  such  order  be  not 
complied  with,  the  surveyor  incurs  the  further  forfeiture 
of  such  sum  as  shall  be  judged  adequate  to  the  probable 
expense  of  the  repairs  required  ;  and  the  money  is  to  be 
applied  accordingly  to  that  purpose  Qp).  And  the  same 
course  of  proceeding  is  applicable,  mutatis  mutandis,  to 
the  case  where  an  occupier  is  chargeable  ratione  tenurce ; 
but  the  justices  have  no  power  to  make  such  an  order,  in 
any  case  where  the  obligation  of  repairing  comes  into 
question  (g), — for  in  such  latter  case,  the  remedy  is  by 
indictment  only,  the  indictment  being  preferred,  by  order 
of  the  justices,  against  the  parish  or  party  charged  before 
them,  at  the  next  assizes  or  quarter  sessions  for  the  county 
or  place  where  the  highway  is  situate  (?•) ;  but  the  indict- 
ment is,  in  general,  removed,  on  certiorari,  into  the  Queen's 
Bench  Division  (s). 

Any  injury  whatever  done  to  a  highway,  by  which  it 
is  rendered  less  commodious  to  the  persons  using  it,  is  a 
public   nuisance,    and    (as    such)     an    indictable    offence 

(o)  5  &  6  Will.  4   c.  50   s.  6.  Queen  v.  Haslemere,  3  B.  &  Smith, 

(«)  Sect.  94.  ^^^• 

(s)  R.  V.  Sandon,  3  Ell.  &  Bl. 

^^'  '  390.      The   county    council   have 

(r)  Sect.    95;     The     Queen    v.      power    to    direct    an    indictment 

Arnold,   8   Ell.    &  Bl.    550  ;    The      under  41  &  42  Vict.  c.  77,  s.  10. 
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at  common  law  ;  and  any  person  may  also  abate  the 
nuisance  (wherever  this  remedy  is  applicable),  by 
removing  the  thing  by  which  it  is  caused  (t)  ;  but 
locomotives  on  roads,  although  in  themselves  a  nuisance, 
are  now  legalised  by  statute,  subject  to  the  provisions  and 
within  the  limits  prescribed  by  the  statutes  (u).  Also,  the 
surveyor  is,  by  statute,  specially  required  to  remove  all 
obstructions  and  encroachments  on  the  highways  (/r)  ;  and 
to  impound  cattle  found  straying  thereon  (?/), — the  statutes 
inflicting  also  penalties  on  all  persons  who  commit  an  injury 
to  the  highway,  or  who  obstruct  the  free  use  thereof  (c). 

By  the  common  law,  the  course  of  an  antient  highway 
could  not  be  changed,  without  licence  from  the  crown, — to 
be  obtained  after  suing  out  a  writ  of  ad  quod  damnum,  and 
after  the  finding  of  an  inquisition  thereon  that  the  altera- 
tion would  not  be  prejudicial  to  the  public  (a) ;  but,  by  the 
5  &  6  Will.  IV.  c.  50,  any  two  justices  of  the  division 
might  (subject  to  certain  conditions  and  restrictions)  order 
any  highway  to  be  widened  or  enlarged  (U).  Also,  the 
inhabitants  in  vestry  assembled  might  direct  the  surveyor 
to,  or  the  town  council  or  district  council  (where  they 
are  the  highway  authority)  might,  apply  to  two  justices  of 
the  division,  to  examine  a  highway,  with  a  view  to  its 
being    diverted    or    stopped    up, — and    if    these    justices 

(0  1  Hawk.  P.  C.  ch.  76,  ss.  48,  (y)  5  &  6  Will.  4,  c.  50,  ss.  64— 

61.  69;  27  &  28  Vict.  c.   101,  s.  25; 

(«)  24  &  25  Vict.  c.   70;  28  &  Keane  v.   Reynolds,  2  Ell.  &  Bl. 

29   Vict.    c.  83;   41    &   42   Vict.  748. 

0.    77  (Part   II.) ;  42  &  43  Vict.  (2)  5  &  6  Will.  4,  c.  50,  s.  72 

c.  67;  59  &  60  Vict.  c.  36;  and  27   &  28   Vict.    c.    101,    s.     25 

61   &  62   Vict.    c.   29 ;  Powell   v.  Walker  v.  Horner,  1  Q.  B.   D.  4 , 

Fall,  5  Q.  B.  D.  597  ;  Kent  County  Taylor  v.    Goodwin,  4   Q.    B.   d! 

Council  V.  Vidler,  [1895]  1  Q.  B.  228 

448 ;    Kent    County     Council    v.  ,   >   1  tt      ^     t,  r\     t     i-r. 

r(         1   nonTT  A    ri   eoo  ^    ^  Hawk,  P.  C.  ch.  76,  s.  35  ; 

Werarrf,  [1897]  A.  C.  633.  „     ,  „      ,        f^     t       aao 

i^\  on  Xr  00  T7-  ^.         ini         m  Fowler  v.  banders,  Cr.  Jac.  446. 

(x)  27  &  28  Vict.  c.   101,  s.  51  ; 
Harris  v.  Mohbs,  3  Exch.  D.  268.  (^)  5  &  6  Will.  4,  c.  50,  s.  82. 
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certified  in  favour  of  such  a  proceeding,  their  certificate 
to  that  effect  was  sent  to  the  quarter  sessions,  who  made 
the  order  accordingly  (e),  the  owner  of  the  lands  through 
which  the  new  highway  was  to  pass  consenting  thereto  (d) ; 
but  any  person  aggrieved  by  the  proceeding  might  appeal 
from  the  certificate  of  the  justices  to  the  quarter  sessions, 
before  the  order  of  that  court  was  made  {e)  ;  and  in  the 
case  of  such  an  appeal,  the  propriety  of  the  stoppage  or 
diversion  was  to  be  determined  according  to  the  verdict  of 
a  jury  impannellcd  to  try  the  question  (/). 

The  Highway  Act,  1835,  not  having  been  found  to 
work  in  all  respects  in  a  satisfactory  manner,  the  other 
Highway  Acts  above  referred  to,  (viz.,  the  25  &  26  Vict. 
c.  61,  26.  &  27  Vict.  c.  61,  27  &  28  Vict.  c.  101,  and 
41  &  42  Vict.  c.  77,)  were  passed  ;  and  these,  without 
disturbing  generally  the  operation  of  the  Highway  Act  of 
1835,  established  a  fresh  plan  which  any  particular  county 
was  at  liberty  to  adopt.  For,  under  these  more  recent 
statutes,  the  justices  of  any  county,  in  sessions  assembled, 
were  empowered  to  form  such  county  (or  any  part 
of  it)  into  a  highioay  district  to  be  governed  by  a 
highway  hoard  {g)  ;  in  which  board  all  the  property, 
liabilities,  and  (in  general)  all  the  powers  were  to  vest 
which  previously  belonged  to  the  surveyor  of  highways 
for  the  district  (A)  ;  and  more  than  one  such  district  might 
be  formed  in  the  county,  or  in  any  part  of  it  ;  and  so 
far  as  possible,  the  districts  were  to  be  coincident  in 
area  with  the  rural  sanitary  districts  of  the  county  («), — 


(c)  5  &  6  Will.  4,  c.  50,  ss.  84,  (e)  Sect.    88  ;     The    Queen    v. 

91  ;    The  Queen  v.    Harvey,   Law  Justices   of  Lancashire,   8  Ell.   & 

Rep.,  10  Q.  B.  46.  Bl.  563. 

(cZ)  Sect.    85;     The    Queen    v.  (/)  Sect.  89. 

Justices  of  Worcestershire,  3  Ell.  &  (g)  25  &  26  Vict.  c.  61,  ss.  5 — 9. 

Bl.    447  ;    The    Queen  v.  Sir  R.  (h)  Ibid.  s.  11. 

Wallace,  4  Q.  B.  D.  641.  (i)  41  &  42  Vict.  c.  77,  s.  3. 
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all  which  provisions  are,  in  substance,  still  in  force.  The 
rural  sanitary  authority  might,  upon  application  to,  and 
with  the  sanction  of,  the  county  authority,  exercise  within 
its  district,  the  office  of  surveyor  of  highways, —  and 
become,  in  fact,  the  highway  board  (k)  ;  but  otherwise 
the  highway  board  (where  it  still  exists)  consists  of  tvajj- 
wardens,  elected  annually  from  the  several  parishes  within 
the  district  (/), — together  with  the  justices  acting  for  the 
county,  and  residing  within  the  district  (m)  ;  and  the 
duties,  powers,  and  liabilities  of  such  highway  board  (who 
may  appoint  a  treasurer,  clerk,  district  surveyor,  and  paid 
collectors)  may  be  stated,  generally,  to  be  the  same  as 
those  thrown  by  the  5  &  6  Will.  IV.  c.  50,  upon  the 
surveyors  of  highways  (n)  ;  and  the  proceeding  to  compel 
a  highway  board  to  perform  its  duties,  is  analogous  to  that 
already  mentioned  with  reference  to  such  surveyors  (o). 
And  with  regard  to  the  expenses  incurred  by  the  highway 
board,  these  (save  in  rare  cases)  are  authorized  to  be 
charged  upon  a  district  fund,  to  which  the  several  parishes 
forming  the  district  are  to  contribute.  As  regards  dis- 
tu7'npiked  roads,  half  of  the  expense  of  repairing  these  was 
to  be  defrayed  out  of  the  county  rate  (p)  ;  but  many  of 
these  are  now  main  roads,  and  the  whole  expense  of 
maintaining  and  repairing  them  is  borne  by  the  county 
council  (V^).  As  regards  the  "extraordinary  expenses" 
incurred  in  respect  of  the  damage  done  to  the  highway  or 
road  through  the  "  extraordinary  traffic "  thereon,  by 
{e.ff.)  traction  engines,  the  party  in  consequence  of  whose 


{k)  41  &  42  Vict.  c.  77,  ss.  4,  5.       and   27  &    28   Vict.    c.    101,  first 
(I)  25  &  26  Vict.  c.  61,  ss.  9,  10  ;       schedule. 

AK  »,  AC  -^T-  4-        OT     m.    r\  (o)  25  &  26  Vict.  c.  61,  ss.  18, 

45  &  4d  Vict.  c.  27  ;  The  Queen  v.  ^  '  '  ' 

19;     41     &     42    Vict.      c.      77, 

s.  10. 


Cooper,  Law  Rep. ,  5  Q.  B.  457 
(?n)  25  &  26  Vict.  c.  61,  s. 
1  &  28  Vict.  c.  101,  ss.  20,  31, 
(n)  25  &  26  Vict.  c.  61,  s.   17  ;  {q)  51  &  52  Vict.  c.  41,  s.  11 


(m)  25  &  26  Vict.  c.  61,  s.   9;  ^   ^  ^^  ^  ^^  yj^^    ^    ^^    ^   13 

27  &  28  Vict.  c.  101,  ss.  20,  31,  45.       .«  ^  .«  ^r-  .01 
'  '      '  45  &  46  Vict.  c.  27. 
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order  the  damage  was  done  is  (in  effect)  liable  to  recoup 
the  road  authority  all  these  expenses  (r). 

II.  Turnpike  Roads. — These  roads  no  longer  exist, 
but  they  have  played  such  an  important  part  in  the  history 
of  highway  law  that  a  short  statement  about  them  may 
not  be  out  of  place  here  before  dealing  with  main 
roads.  They  did  not  in  general  fall  within  the  operation 
of  the  statutes  relative  to  highways  ;  but  were  regulated, 
primarily,  by  their  own  local  Acts  (continued  from  time 
to  time  by  the  Expiring  Laws  Continuance  Acts),  and 
(subject  thereto)  by  statutes  of  a  general  character, — 
tliat  is  to  say,  by  the  statutes  applicable  to  turnpike  roads 
generally  (s),  the  Turnpike  Act,  1823  (3  Geo.  IV.  c.  126) 
being  the  principal  of  these  general  Acts  (t)  ;  and  the 
provisions  of  the  general  Turnpike  Acts  may,  as  to  their 
general  effect,  be  stated  as  follows  : — 

Every  trustee  or  commissioner  of  a  turnpike  road  had 
to  possess  a  certain  qualification  in  point  of  property  (?^), 
and  to  make  a  declaration  that  he  would  duly  execute  his 
duties  (.1')  ;  and  he  was  prohibited  in  general  from  holding 
any  profitable  office  or  contract  in  respect  of  the  road  of  which 
he  was  trustee  (t/).  The  justices  of  the  peace,  of  the  different 
counties  or  divisions  through  which  the  road  passes,  were 
ex  o-fficio  commissioners  of  the  trust  (^).     The  trustees  or 

(r)  41   &  42  Vict.  c.  77,  s.  23  ;  cc.   33,  51  ;  12  &   13  Vict.  c.  46  ; 

61  &  62  Vict.  c.   29,  s.    12  ;  Kent  14  &  15  Vict.  c.  38  ;  and  (as  to  the 

County  Council  v.   Gerard,  [1897]  turnpike  roads    in  South    Wales) 

A.  C.  633.  7  &  8  Vict.  c.   91  ;    8  &  9  Vict. 

(s)  4  Geo.    4,    c.    95,  s.    90  ;    3  c  61  ;  10  &  11  Vict.  c.   72 ;  38  & 

Chitty's  Burn,  177.  39  Vict.  c.  35  ;  and  51  &  52  Vict. 

(t)  3  Geo.  4,  c.   126  ;  4  Geo.  4,  c.  41,  s.  13. 

cc.   16,  95  ;  5  Geo.  4,  c.  69  ;  7  &  (n)  3  Geo.  4,  c.  126,  s.  62. 

8  Geo.  4,  c.  24  ;  9  Geo.  4,  c.  77  ;  {x)  4  Geo.  4,  c.  95,  s.  32  ;  31  & 

1  &  2  Will.  4,  c.  25  ;  2  &  3  Will.  4,  32  Vict.  c.  72,  s.  12. 

c.  124  ;  3  &  4  Will.  4,  c.  80  ;  4  &  (y)  3  Geo.  4,  c.  126,  s.  65  ;  30  & 

5  Will.  4,  c.  81  ;  5  &  6  Will.  4,  31  Vict.  c.  121,  s.  2. 

c.    18  ;   2  &  3  Vict.    c.   46  ;   3  &  (z)  3  Geo.  4,  c.  126,  s.  61. 
4  Vict.  cc.  39,  51  ;   4  &  5  Vict. 
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commissioners  were  not  only  to  maintain  and  keep  in  repair 
the  roads  committed  to  their  management  ;  but  were  to 
construct  and  maintain  causeways  at  the  sides  of  them  for 
the  use  of  foot  passengers  (a)  ;  to  place  milestones  (l>)  ; 
and  to  widen,  divert,  or  improve  the  roads  as  they  should 
think  proper, — for  which  purposes,  they  were  empowered  to 
purchase  lands  ;  and,  subject  to  certain  conditions,  to  turn 
the  roads  over  the  property  of  individuals  (c)  ;  and  to 
take  materials,  for  the  repair  of  the  roads,  from  the  lands 
of  private  owners  (^cl)  ;  and  they  were  also  empowered,  (if 
they  thought  proper,)  to  contract,  by  the  year  or  otherwise, 
with  any  person  for  repairing  or  amending  the  roads,  or 
any  bridges  or  buildings  thereon  (e).  The  trustees  or 
commissioners  were  also  bound  to  prevent  or  to  remove 
all  nuisances  and  annoyances  on  the  roads  under  their 
management  (/)  ;  and  they  might  direct  prosecutions 
by  indictment,  or  otherwise,  for  all  such  nuisances  or 
annoyances  (g). 

To  meet  the  expenses  incurred,  the  trustees  or  commis- 
sioners were  authorized  to  erect  toll-gates  (h)  ;  and  to  take 
tolls  thereat,  every  day  from  twelve  at  night  to  twelve  the 
night  following  (i),  putting  up  at  every  toll-gate  a  table 
of  tolls,  and  providing  toll  tickets  to  acknowledge  the 
receipt  (k)  ;  and  no  person,  unless  specially  exempted, 
might  pass,  with  any  beast  or  carriage,  without  paying  (Z)  : 
and  if  a  passenger  refused  to  pay,  the  toll-collector  might 
seize  and  distrain  his  beast  or  carriage,  or  any  other  of  his 
goods  ;  and,  in  default  of  payment  for  four  days,  might  sell 
such  distress  (?w)  ;  and  any  dispute  about  the  amount  of 

(a)3Geo.4,c.l26,ss.lll, 112,113.  ig)  3  Geo.  4,  c.  126,  s.  133. 

(h)  Sect.  119.  (h)  9  Geo.  4,  c.  77,  s.  5. 

(c)  9  Geo.  4,  c.  77,  s.  9  ;  4  Geo.  4,  {i)  Sect.  6. 

c.  95,  s.  65  ;  3  Geo.  4,  c.  126,  s.  84.  (k)  3  Geo.  4.  c.    126,  s.   37  ;   4 

(d)  3  Geo.  4,  c.  126,  s.  97.  Geo.  4,  c.  95,  s.  28. 

(e)  4  Geo.  4,  c.  95,  s.  78.  (l)   Williams  v.  Ellis,  5  Q.  B.  D. 
(/)  5  &  6  Will.  4,  c.  50,  s.  70;  175. 

27  &  28  Vict.  c.  75,  s.  1.  (m)  3  &  4  Geo.  4,  c.  126,  s.  39. 
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the  toll  due,  or  the  charges  of"  a  distress,  was  to  be  settled 
by  any  justice  of  the  peace  acting  for  the  place  where  the 
toll-gate  was  situate  (n),— any  misconduct  on  the  part  of  the 
toll-collector  being  also  made  matter  of  indictment  (o). 
But  no  toll  was  to  be  taken  on  horses  or  carriages  in 
attendance  on  her  Majesty  (p),  or  on  any  of  the  royal 
family,  or  returning  from  such  duty  (q)  ;  nor  from 
officers  or  soldiers  in  uniform  (r)  ;  nor  from  volunteers 
on  duty  and  in  uniform  (s)  ;  nor  from  the  police  (t)  ; 
nor  on  carriages  carrying,  or  returning  from  carrying, 
commissariat  stores  (it),  or  materials  for  turnpike  roads 
oi;  highways  ;  nor  (in  general)  on  carts  employed  in  th(^ 
conveyance  of  manure,  or  of  implements  of  industry  (.^'), 
or  of  produce  grown  on  the  land  of  the  owner,  and  not 
sold  or  going  to  be  sold  (?/),  or  conveying  lime  for  the 
improvement  of  the  land  (^)  ;  and  in  general  any  person, 
on  his  way  to  or  from  his  proper  parochial  church  or 
chapel, — or  to  or  from  his  usual  place  of  religious  worship 
tolerated  by  law, — either  on  Sundays,  or  on  any  other 
days  on  which  divine  service  is  by  authority  ordered  to  be 
celebrated  (a),  was  exempt  from  paying  toll.  Parishioners 
were  also  exempted  in  attending  or  returning  from  the 
funeral  of  persons  who  died  and  were  buried  in  the  parish 
in  which  the  turnpike  road  lies  ;  as  also  were  rectors,  vicars, 

(n)  3  &  4  Geo.  4,  c.  126,  s.  40.  (u)  3    Geo.    4,    c.     126,  s.    32  ; 

(o)  Sect.    52;  4  Geo.   4,    c.   95,  Toomer     v.    Reeves,    Law    Rep., 

ss.  30,  50  ;  R.  v.  Hants  (Jzistices),  3  C.  P.  62. 
1  B.  &  Adol.  84,  654.  (x)  14  &  15  Vict.   c.   38,  s.   4  ; 

(p)    Westover  v.  Perkins,  2  E.  &  Skinner  v.    Visger,   Law    Rep. ,   9 

E.  57.  Q.  B.  199. 

(q)  3  Geo.   4,    c.    126,    s.    32  ;  {y)  3  Geo.  4.  c.  126,  s.  32  ;  5  & 

4  Geo.  4,  c.  95,  s.  24.  6  Will.  4,  c.  18  ;  3  &  4  Vict.  c.  51  ; 

(r)  42  &  43  Vict.  c.  33,  s.  137.  14  &  15  Vict.  c.  38,  s.  4  ;  Foster  v. 

{s)  26  &  27  Vict.  c.  65,   s.  45  ;  Tucker,  Law  Rep.,  5  Q.  B.  224. 
Tunstall  v.  Lloyd,  1  B.  &  S.  95.  (s)  13  &  14  Vict.  c.  79,  s.  3. 

(t)  2  &  3  Vict.  c.  47,  s.  10 ;  3  &  (a)  3  Geo.  4,  c.  126,  ss.  32,  33 ; 

4  Vict.  c.  88,  s,  1  ;  14  &  15  Vict.  Lewis  v.  Hammond,    2  B.  &  A. 

c.  38,  s.  4.  206. 
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or  curates  going  to,  or  returning  from,  their  parochial 
duties  (h)  ;  also,  voters  going  to,  or  returning  from,  the 
election  of  a  member  for  the  county  in  which  the  road  was 
situated  ;  and  all  horses  or  other  cattle,  as  well  as  vehicles 
of  every  description,  were  exempted  which  only  crossed  a 
turnpike  road,  or  did  not  pass  along  it  above  a  hundred 
yards  (c).  The  trustees  were  empowered,  on  obtaining  the 
previous  consent  in  writing  of  the  secretary  of  state,  to 
borrow  money,  as  they  might  think  proper,  on  the  credit 
of  the  tolls,  and  might  mortgage  them,  by  way  of  security, 
to  the  lenders  (<^)  ;  and  they  might,  subject  to  the  regula- 
tions in  this  behalf  prescribed  by  the  Acts,  let  the  tolls  to 
farm  for  three  years  at  a  time  {e)  ;  and  might  compound 
for  tolls  with  any  person  or  persons  for  a  year  at  a  time  ; 
or  reduce  or  increase  (within  the  provisions  of  their 
Acts)  the  amount  of  the  tolls  (/)  ;  or,  generally,  make 
such  other  arrangements  as  circumstances  required  (^). 

But  as  regards  turnpike  roads,  all  such  roads  (as  we 
have  already  stated)  have  now  ceased  ;  and  by  virtue  of 
the  provisions  in  that  behalf  contained  in  the  41  &  42  Vict. 
c.  77  (commonly  called  the  Highways  and  Locomotives 
(Amendment)    Act,    1878),    all    such    roads    have    now 

(b)  2/ayarfZ  V.  Oi'e)-y,  Law  Rep.,  cc.  70,  73;  24  &  25  Vict.  c.  46, 
3  Q.  B.  415.  s.  2 ;  26  &  27  Vict.  c.  98 ;  27  & 

(c)  3  Geo.  4,  c.  126,  s.  32  ;  4  &  28  Vict.  c.  79  ;  28  &  29  Vict.  c.  91  ; 
5  Vict.  c.  33  ;  Veitch  v.  The  Trus-  29  &  30  Vict.  c.  92;  30  &  31  Vict. 
tees  of  Exeter  Roads,  8  Ell.  &  Bl.  c.  66 ;  31  &  32  Vict.  c.  66  ;  33  & 
986  ;  Stanley  v.  Mortlock,  Law  34  Vict.  c.  22 ;  The  Queen  v. 
■Rep.,  5  C.  P.  497  ;  Hardmg  v.  French,  2  Q.  B.  D.  187  ;  4  Q.  B.  D. 
Headington,  ib.  9  Q.  B.  157.  507. 

(d)  3  Geo.  4,  c.  126,  s.  81.  See  (e)  3  Geo.  4,  c.  126,  s.  55 ;  Siott  v. 
12  &  13  Vict.  c.  87  ;  13  &  14  Vict.  Clegg,  13  C.  B.  (n.s.)  619. 

c.  79;  14  &  15  Vict.   c.  38  ;  15  &  (/)  3   Geo.    4,    c.    126,    s.    43; 

16   Vict.    c.    33 ;    17   &   18   Vict.  4  Geo.  4,  c.  95,  s.  13 ;  B.  v.  Trus- 

cc.  51,  58;  18  &  19  Vict.  c.  102;  tees  of  Bury  and  Stratton  Boads, 

19  &  20  Vict.  c.  12 ;  20  &  21  Vict.  4  B.  &  C.  361. 

c.  9  ;  21   &  22  Vict.   c.  80  ;  22  &  (g)  35  &  36  Vict.  c.  72. 

23    Vict.    c.    33 ;  23   &   24   Vict. 
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become  or  are  io  be  deemed  main  roads  (sect.  13).  Also, 
as  regards  any  highway  within  its  district,  the  highway 
authority  may  (with  the  sanction  of  the  county  authority) 
declare  such  road  to  be  a  "  main  road  "  (sect.  15)  ;  and 
by  the  like  authority,  a  main  road  may  be  reduced  again 
to  the  character  of  an  ordinary  highway  (sect.  16). 

Under  the  provisions  of  the  Local  Government  Act, 
1888  (/t),  the  administrative  business  of  the  justices 
of  the  county  in  quarter  sessions  assembled  relative  to 
bridges  (and  roads  repairable  with  bridges),  and  the 
powers  as  to  highways  (and  locomotives  thereon),  which 
were  theretofore  vested  in  the  county  authority,  are 
transferred  to  the  county  council  established  by  the  Local 
Government  Act,  1888  (sect.  3)  ;  and  such  council  is  also 
thereby  authorized  to  purchase  or  otherwise  acquire  any 
existing  bridges  which  are  not  county  bridges,  and  to 
erect  new  bridges,  thereafter  maintaining  same  (sect.  6). 
And  as  regards  main  roads  within  the  41  &  42  Vict. 
c.  77  above  mentioned,  the  maintenance,  repair,  and 
improvement  thereof  (together  with  the  bridges  carrying 
the  same,  when  repairable  by  the  highway  authority)  are 
thrown  upon  the  county  council, — which  is  to  have  for 
these  purposes  all  the  powers,  and  to  be  under  all  the 
duties,  of  a  highway  board  (sect.  11).  But  any  urban 
sanitary  authority  may  claim  to  retain  such  roads  within 
its  own  district ;  in  which  latter  case,  the  urban  authority 
is  to  receive,  from  the  county  council,  an  annual  payment 
towards  the  expense  of  their  maintenance  and  repair,  and 
of  their  reasonable  improvement  (sect.  11)  ;  and  the  county 
council  may  also  contract  with  any  district  council  (as 
defined  by  the  Act)  {i)  for  the  maintenance,  repair,  and 
improvement  of  main  roads  (sect.  11)  ;  and  before  the 
county  council  declares  any  road  to  be  a  main  road,  they 
are  first  to  see  that  the  road  is  in  a  proper  state  of  repair. 

(A)  51  &  52  Vict.  c.  41.  (i)  Ibid.  s.  100. 

S.C.  —  VOL.  III.  M 
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As  regards  the  "  main  roads "  situate  within  any 
"  county  borough,"  these  are  transferred  (with  tho  cost 
of  their  maintenance,  repair,  and  improvement)  to  the 
council  of  such  borough  ;  but  as  regards  the  main  roads 
within  other  boroughs,  these  are  to  be  dealt  with  as  main 
roads  of  the  administrative  county  within  the  area  of 
which  such  boroughs  are  comprised  (sect.  35),- — although 
the  urban  sanitary  authority  of  such  latter  borough  may 
retain  (and  is  given  the  right  to  retain)  its  own  main  roads, 
equally  as  in  the  case  of  county  boroughs  (sect.  38)  ;  and 
nothing  in  the  Local  Government  Act,  1888,  affects  any 
liability  to  repair  ratione  tenurae  (sect.  97). 

Under  the  Local  Government  Act,  1894  (A;),  the  district 
councils  established  by  that  Act  for  rural  sanitary  districts 
are  become  also  the  highway  authorities  for  such  districts, 
and  have  in  that  particular  superseded  any  highway  board 
or  highway  surveyor  within  their  district,  save  in  a  few 
excepted  cases ;  and  they  have  succeeded  to  all  the  duties 
and  have  acquired  all  the  rights  of  such  boards  or  sur- 
veyors, and  of  the  highway  powers,  &c.,  of  vestries,  together 
with  power  to  enforce  the  repairs  of  all  highways  that  are 
repairable  ratione  tenurce  (sect.  25). 

ik)  56  &  57  Vict.  c.  73. 


(     1^)3     ) 


(CHAPTER  VIII. 

OF   THE    LAWS    RELATING    TO    NAVIGATION, AND    TO    THE 

MERCANTILE   MARINE. 


In  attempting  to  make  a  concise  statement  of  the  laws 
relating  to  Navigation  and  Merchant  Shipping,  we  shall 
<iistribute  our  statement  under  the  following  heads  : — 
(I.)  The  Laws  relating  to  Navigation  ;  (II.)  The  Laws 
relating  to  the  Ownership,  Registration,  and  Transfer  of 
Merchant  Ships  ;  (III.)  The  Laws  relating  to  Merchant 
Seamen  ;  (IV.)  The  Laws  relating  to  Pilotage  ;  (V.)  The 
Laws  relating  to  Lighthouses,  Beacons,  and  Seamarks  ; 
(VI.)  The  Laws  relating  to  the  Liability  of  Shipowners  for 
loss  or  damage  ;  and  (VII.)  The  Laws  relating  to  Fishing 
Boats  and  to  Sea-Fisheries. 

I.  The  Laws  relating  to  Navigation. — Until  the 
year  1825,  this  subject  was  in  the  main  regulated  by 
[the  Navigation  Act  of  12  Charles  II.  c.  18, — an  Act  the 
provisions  of  which  in  a  more  rudimentary  form  had  been 
first  framed  in  1650  (a),  i.e.,  in  the  time  of  the  Long  Parlia- 
ment ;  and  these  provisions  (it  is  said)  were  framed,  with 
the  object  of  dealing  a  blow  to  our  own  sugar  islands,  which 
were  disaffected  to  the  Parliament  and  still  held  out  for 
Charles  II.,  by  stopping  or  crippling  their  trade  with 
the  Dutch  (]j);  and  with  the  object  also  of  clipping  the 
wings  of  those  our  opulent  and  enterprising  neighbours  (c), 
- — with  which  objects  in  view,  this  law  prohibited  all  ships  of 

(ft)  Scobell,  132.  (c)  1  Bl.  Com.  418. 

(?>)  Mod.  Univ.  Hist.  xii.  289. 
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[foreign  nations  from  trndino-  with  any  English  phmtation 
without  a  licence  from  the  council  of  state.  In  1G51,  the 
prohibition  was  extended  also  to  ships  trading  with 
the  mother  country, — consequently,  no  goods  were  suffered 
to  be  imported  into  England,  or  into  any  English  depen- 
dency, in  any  other  than  English  bottoms,  or  in  the  ships 
of  that  European  nation,  of  which  the  mercliandize 
imported  was  the  genuine  growth  or  manufacture.  At 
the  Restoration,  these  baleful  provisions  were  continued, 
by  the  Navigation  Act  just  mentioned,  with,  however,  this 
beneficial  provision  added  thereto,  namely,  that  the  master 
and  three-fourths  of  the  seamen  should  be  English,  the  object 
being  to  encourage,  by  the  exclusion  of  foreign  competitors, 
the  ships,  seamen,  and  commerce  of  Great  Britain.] 

In  the  reign  of  King  George  the  Fourth,  both  the  Navi- 
gation Act  and  all  other  navigation  Acts  then  in  force 
were  repealed,  and  a  new  system  of  regulations  was 
established  (d)  ;  and  the  new  system  was  afterwards 
amended  by  various  statutes  passed  in  the  reign  of  King 
William  the  Fourth  (e),  and  in  the  earlier  part  of  the 
reign  of  her  present  Majesty  (/)  ;  but  the  new  system, 
or  any  of  the  amendments  thereof,  did  not  involve  any 
material  departure  from  the  policy  of  encouraging  our  own 
mercantile  marine  and  commerce,  by  prohibitions  of  the 
like  nature  in  general  to  those  above  described.  More 
recently,  however,  under  the  influence  of  the  doctrines 
commonly  designated  as  those  of  "  free  trade  "  (g),  a  new 

(d)  6  Geo.  4,  c.  105.  ' '  commerce  ;    for   that   a   nation 

(e)  3  &  4  Will.  4,  cc.  54,  55,  59.  "  will  be  most  likely  to  buy  cheap, 
(/)  8  &  9  Vict.  cc.  88,  89,  93.  "  when  by  the  most  perfect  free- 
((/)  In  his  Wealth  of   Nations,  "  dom  of  trade  it  encourages  all 

vol.  ii.  p.  194,  Adam  Smith  (who  "  nations  to  bring  to  it  the  goods 
may  be  called  the  father  of  ' '  free  ' '  which  it  has  occasion  to  pur- 
trade  ")  considered,  that  the  Act  "chase;  and  a  nation  will  be 
of  Navigation  ' '  was  not  favourable  ' '  most  likely  to  sell  dear,  when 
"  to  the  growth  of  that  opulence  "  its  markets  are  thus  filled  with 
"  whicli  should  arise  from  foi'eign  "  the  greatest  number  of  buyers." 
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course  of  legislation  (commencing  with  the  12  &  13  Vict. 
c.  29)  was  entered  upon,  and  has  been  since  consistently 
pursued  ;  until  at  length  the  old  system  of  prohibition 
(which  latterly  had  come  to  be  confined  only  to  the 
coasting  trade  of  the  United  Kingdom  and  of  the  Channel 
Islands)  (A)  has  been  relinquished  altogether  ;  except  only 
as  regards  the  trade  from  one  part  of  any  British  possession 
in  Asia,  Africa,  and  America,  to  another  part  of  the  same 
possession — as  to  which  latter  trade,  the  law  still  is,  that  it 
shall  not  be  carried  on  except  in  British  ships  (/)  ;  though, 
upon  an  address  from  the  legislature  of  any  such  posses- 
sion, praying  that  the  conveyance  of  goods  or  passengers 
may  take  place,  as  far  as  they  are  concerned,  free  from 
such  restrictions,  her  Majesty  is  empowered  to  authorize 
the  same  by  order  in  council,  on  such  terms  as  she  may 
think  fit  (k).  In  all  other  respects,  foreign  vessels  are 
now  generally  allowed  a  free  commercial  intercourse  with 
this  country  and  its  dependencies,  upon  terms  of  perfect 
equality  with  our  own  vessels — a  concession  qualified, 
however,  in  the  first  instance,  by  some  very  important 
provisions,  tending  to  confine  such  intercourse  to  such 
nations  as  consented,  on  their  part,  to  concede  to  us  a 
reciprocal  and  equal  freedom.  For,  by  the  16  &  17  Vict, 
c.  107,  ss.  324 — 326,  it  was  enacted,  that  if  British  vessels 
were  subjected,  in  any  foreign  country,  to  any  prohibi- 
tions or  restrictions,  as  to  the  voyages  in  which  they  might 
engage  or  the  articles  which  they  might  import  or  export, 
her  Majesty  might,  by  order  in  council,  impose  corre- 
sponding prohibitions  and  restrictions  upon  the  ships  of 
such  foreign  country  ;  and  further,  that  if  British  ships 
were  directly  or  indirectly  subjected,  in  any  foreign  country, 
to  duties  or  charges  from  which  the  national  vessels  of 
such  country  were  exempt  ;  or  if  any  duties  were  imposed 

{h)  12  &  13  Vict.  c.  29 ;  17  &  (»)  16  &  17  Vict.  c.  107,  s.  163. 

18  Vict.  0.  5 ;  18  &  19  Vict.  c.  96,  {k)  Sect.  328. 

ss.  13,  14,  15. 
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there  iii)on  articles  imported  or  exported  in  British  ships, 
which  were  not  equally  imposed  upon  the  like  articles  in 
national  vessels  ;  or  if"  amj  preference  whatsoever  tvas  shown, 
either  directly  or  indirectly,  to  vessels  of  such  country  over 
British  vessels,  or  to  articles  imported  or  exported  in  the 
former,  over  the  like  articles  imported  or  exported  in 
the  latter  ;  or  if  British  trade  and  navigation  were  not 
})laced  by  such  foreign  country  on  as  advayitageous  a 
footing  as  the  trade  and  navigation  of  the  most  favoured 
nation, — then,  and  in  any  of  these  cases,  her  Majesty 
might,  by  order  in  council,  impose  such  duties  of  tonnage 
upon  the  ships  of  such  foreign  nations,  or  such  duties  on 
goods  imported  or  exported  in  its  ships,  as  would  countervail 
the  disadvantages  to  which  British  trade  or  navigation 
was  subjected.  And  these  provisions  still  remain  sub- 
stantially in  force,  notwithstanding  that  the  Act  IG  & 
17  Vict.  c.  107  has  been  now  in  great  part  repealed  (/). 

The  next  five  of  the  subjects  enumerated  at  the  outset  of 
this  chapter  are  in  the  main  regulated  by  the  Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  which  now 
supersedes  and  consolidates  the  provisions  contained  in  a 
series  of  Acts  called  "  The  Merchant  Shipping  Acts,  1854 
to  189-2,"  being  (among  other  Acts  of  less  importance)  the 
various  Acts  following,  viz.,  17  &  18  Vict.  c.  104  {m) ;  18  & 
19  Vict.  c.  91  ;  25  &  26  Vict.  c.  63  ;  30  &  31  Vict.  c.  124  ; 
34  &  35  Vict.  c.  110  ;  35  &  36  Vict.  c.  73  ;  36  &  37  Vict. 
c.  85  ;  39  &  40  Vict.  c.  80  ;  43  &  44  Vict.  cc.  22,  43  ;  45  & 

[1)  38  &  39  Vict.   c.   66  ;    39  &  and  China  ;  and  the  coasting  trade 

40  Vict.  c.  36,  s.  288.     See  also  of  India). 

3  &  4  Will.  4,  c.  93  ;  3  &  4  Vict.  (in)  The  Merchant  Shipping  Act, 

c.  56  ;  6  &  7  Vict.  c.  80  ;  and  57  &  1854,  referred  to  in  the  text,  was 

58  Vict.  c.  60  (containing  restric-  in  the  nature  of  a  complete  code 

tive    and    regulative     provisions  of    shipping    law ;    and    by    the 

regarding    the    trade    with    any  Merchant  Shipping  (Repeal)  Act, 

British  possessions  on  or  near  the  1854    (17    &    18    Vict.    c.     120), 

Continent  of  Europe';  or  in  Africa  ;  numerous  prior  enactments  on  the 

or  within  the  Mediterranean  Sea  ;  subject  were  repealed, 
and  regarding  the  trade  with  India 
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46  Vict.  c.  76  ;  47  &  48  Vict.  c.  43  ;  50  &  51  Vict.  c.  62  ; 
51  &  52  Vict.  c.  24  ;  52  &  53  Vict.  cc.  43,  46,  68,  and  73  ; 
53  &  54  Vict.  c.  y  ;  and  55  &  56  Vict.  c.  37  ;  and  with 
regard  to  all  these  matters,  they  are  (by  sect.  713)  placed 
under  the  general  superintendence  of  that  committee  of 
the  privy  council  which  is  commonly  described  as  the 
Board  of  Trade.  It  will  be  necessary,  however,  to  treat 
of  these  five  subjects  separately,  each  in  its  due  order,  but 
only  in  such  general  and  concise  manner  as  the  nature 
of  this  treatise  permits.  And  here  we  may  conveniently 
premise,  firstly,  that  (besides  the  provisions  hereinafter 
referred  to)  the  Merchant  Shipping  Act,  1894,  contains 
divers  analogous  provisions  applicable  to  the  colonies  and 
to  other  the  Queen's  dominions  abroad  (m)  ;  and,  secondly, 
that  the  Act  contains  also  specific  provisions  relative  to 
fishing  boats, — for  the  due  register  thereof  on  the  "  Fishing 
Boats  Register"  (sects.  373 — 375),  and  for  the  mainten- 
ance of  discipline  on  board,  and  otherwise  for  the  due 
management  and  regulation,  of  these  boats  (sects.  376 — 
398),  including  traiolers  (sects.  399 — 417)  ;  but  these 
latter  provisions,  which  are  of  a  very  multitudinous 
character,  cannot  be  dealt  with  in  this  chapter  ;  and  thirdly, 
that  the  Act  of  1894  has  been  (in  some  few  respects) 
amended  by  the  Acts  of  1897  and  1898,  which  are  specified 
in  the  foot-note  (n). 

II.  The  Laws  relating  to  the  Ownership,  Registra- 
tion, AND  Transfer  of  Merchant  Ships. — The  Merchant 
Shipping  Act,  1894,  provides,  that  no  ship  shall  be  deemed 
a  British  ship  unless  she  belong  wholly  to  owners  of  some 
or  one  of  the  following  descriptions,  namely, — natural- 
born    subjects  ;    persons    made    denizens,    or   naturalized 

(m)  57  &  58  Vict.  c.  60,  ss.  91,  pilotage) ;  and  61  &  62  Vict.  c.  14 

712,   superseding    17   &    18   Vict.  (as  to  the  liability  of  ship-owners); 

c.  104,  s.  17.  and  c.   44  (as  to  the  Mercantile 

(?i)  60  &  61  Vict.   c.  59  (as  to  Marine  Fund  and  the  Naval  Re- 

under-manning)  ;  and  c.  61  (as  to  serve). 
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by  Act  of  Parliament,  or  by  the  proper  legislative  autho- 
rity of  some  British  possession  ;  or  bodies  corporate 
established  under  the  laws  of  (and  having  their  principal 
place  of  business  in)  the  United  Kingdom  or  some  British 
possession  (o).  But  as  to  natural-born  subjects,  it  is  pro- 
vided, that  none  can  be  an  owner  who  has  taken  the  oath  of 
allegiance  to  any  foreign  sovereign  or  state, — unless  he  has 
subsequently  resumed  his  allegiance  to  the  Queen,  and  is 
and  continues  during  the  whole  of  his  ownership  resident 
within  her  Majesty's  dominions,  or  if  not  so  resident,  then 
is  a  partner  in  a  firm  actually  carrying  on  business  within 
her  Majesty's  dominions  ;  and  persons  made  denizens  or 
naturalized, — when  they  too  have  taken  such  oath  of 
foreign  allegiance,  are  subject  to  the  like  provisions;  more- 
over, nothing  in  the  Naturalization  Act,  1870,  is  "to 
qualify  an  '  alien '  to  be  the  owner  of  a  British  ship  "  (p). 
And  the  Merchant  Shipping  Act,  1 894,  further  provides, 
that  every  British  ship  (with  some  few  exceptions)  must  be 
registered  (q)  ;  and  unless  registered,  she  is  not  to  be 
recognized  as  a  British  ship,  or  to  be  entitled  to  any  of  the 
advantages,  or  to  the  protection,  usually  enjoyed  by  such  a 
ship,  or  to  use  the  national  flag  or  to  assume  the  national 
character  (r)  ;  and  a  vessel  which  is  required  by  the  Act 
to  be  registered  may  be  detained  until  the  master  of  the 
ship,  if  so  required,  produces  the  certificate  of  the  due 
registration  of  the  vessel.  The  registration  is  effected,  in 
the  United  Kingdom,  at  any  port  approved  by  the  proper 

(o)  57  &  58  Vict.  c.  60,  s.  1.  tons  burthen,   and   not  having  a 

(jo)  33  &  34  Vict.  c.  14,  s.  14.  whole   or    fixed    deck,    employed 

{q)  57  &  58  Vict.    c.   60,  s.    2.  solely  coastwise,  on  the  shores  of 

The  exceptions  are — 1.  Ships  not  Newfoundland,  or  parts  adjacent, 

exceeding    fifteen    tons   burthen,  or  in  the  Gulf   of   St.  Lawrence, 

employed  solely  on  the  rivers  or  or  on  such  portion  of  the  coasts  of 

coasts  of  the  United  Kingdom,  or  Canada  as  lie  bordering  on  such 

of  some  British  possession  within  gulf. 

which   the   managing   owners  re-  (r)  The  Andabman,  3  P.  D.  182. 
side  ;  2.  Ships  not  exceeding  thirty 
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authority  for  the  registry  of  ships  ;  and  is  made  with  the 
collector,  comptroller,  or  other  principal  officer  of  the 
customs  in  such  port  (s)  ;  and  the  port  at  which  any  ship 
is  registered  is  thereafter  considered  as  that  to  which  she 
belongs,  till  her  registry  is  transferred  to  another  port  {t). 
The  registration  comprises,  inter  alia,  the  name  of  the  ship, 
— which  must  have  been  previously  marked  on  each  of 
her  bows,  and  (together  with  her  port  of  registry)  on  her 
stern,  in  a  permanent  and  conspicuous  manner  to  the 
satisfaction  of  the  Board  of  Trade  (?t) ;  and  also  the  names 
and  descriptions  of  the  owners  (x).  And  with  regard  to 
the  owners  that  may  be  registered,  the  Act  provides  as 
follows  : — (1)  The  property  in  every  ship  is  always  to  be 
divided  for  this  purpose  into  sixty-four  shares  (y) ;  (2)  No 
person  is  to  be  registered  as  owner  of  any  fractional  part 
of  a  share  (z);  (3)  The  individuals  registered  as  owners  of 
the  sixty-four  shares  are  not  to  exceed  sixty-four  (formerly 
thirty-two)  in  number,  except  that  any  number  of  persons, 
not  exceeding  five,  may  be  registered  as  the  joint  owners 
of  any  particular  share  (a)  ;  (4)  The  property  in  the 
ship  or  its  shares,  so  far  as  regards  the  power  of  making 
title  to  a  purchaser  or  mortgagee,  is  vested  exclusively  in 
the  registered  owners  (b)  ;  but  any  number  of  other 
persons  may  be  beneficially  or  equitably  interested  therein, 
and  may  enforce  their  rights  as  such  in  the  Court  of 
Chancery  (c) ;  (5)  A  registered  ship,  or  any  share  therein, 
when  disposed  of  to  a  person  qualified  to  be  the  owner  of 
a  British  ship  (fZ),  is  transferred  by  a  bill  of  sale,  or  deed 
in  the  prescribed  form,  the  name  of  the  transferee  being 
entered    on    the    register  (e),    and    no    other    registration 

(s)  57  &  58  Vict.  c.  60,  s.  4.  {b)  Sects.  5,  24,  56. 

{t)  Sect.  13.  (c)  Sects.     5,      57  ;     Liverpool 

(u)  Sect.  7.  Marine    Credit    Co.    v.      Wilson, 

(ic)  Sect.  11.  Law    Rep.,    7     Ch.    App.     507 ; 

{y)  Sect.  5.  Rusden  v.  Pope,  ib.  3  Exch.  269. 

(z)  Ibid.  (d)  Sect,  24. 

(a)  Ibid.  (e)  Sects.  24—26. 
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thereof  being  required  ;  and  (6)  A  registered  ship  or  any 
share  therein  may  be  mortgaged  by  instrument  in  the 
prescribed  form  (/),  the  mortgage  being  entered  on  the 
register  (jf)  ;  and  where  there  are  several  mortgagees, 
their  respective  priorities  are  in  all  cases  determined 
according  to  the  times  of  their  respective  registrations 
and  not  the  times  of  their  respective  executions  (A)  ; 
and  when  a  mortgage  is  discharged,  the  entry  thereof  on 
the  register  is  to  be  vacated  («').  The  Act  contains  also 
minute  provisions,  relative  to  the  preliminaries  to  registra- 
tion and  the  mode  of  compliance  therewith  ;  and  relative 
to  the  transmission  of  the  title  to  the  ship,  otherwise  than 
by  transfer,  as,  e.g.,  on  death,  marriage,  and  the  like;  and 
provides  also  (among  other  things)  for  the  granting  of 
certificates  of  mortgage  and  sale  to  the  registered  owners 
of  the  ship,  enabling  them  to  mortgage  the  ship  or  their 
share  therein,  or  to  sell  the  whole  ship,  abroad  out  of  the 
country  of  its  registry. 

III.  The  Laws  relating  to  Merchant  Seamen. — 
These  laws  have  chiefly  in  view  the  great  national  object  of 
promoting  the  increase  of  our  mercantile  marine,  of  securing 
their  health  efficiency  and  discipline,  and  of  affording  them 
all  due  encouragement  and  protection.  And  in  furtherance 
of  these  objects,  the  Act  of  1894,  continuing  in  these 
respects  the  like  provisions  contained  in  the  earlier 
Merchant  Shipping  Acts,  provides,  that  local  marine  boards 
shall  be  established  at  certain  of  the  sea  ports  of  the 
United  Kingdom,  for  carrying  into  effect  the  particular 
provisions  of  the  Act,  under  the  general  superintendence 
of  the  Board  of  Trade  (k).  And  in  every  such  seaport, 
its  local  marine  board  is  required  to  establish  a  mercantile 

(/)  57  &  58  Vict.  c.  60,  s.  31  ;  (y)  57  &  58  Vict.  c.  60,  s.  31. 

Ward    V.    Beck,    15  C.    B.   (n.s.)  (/t)  Sect.  33. 

668;  The  Innisfallen,   Law  Rep.,  {i)  Sect.  32. 

1  Adm.  &  Ecc   72.  (k)  Sect.  244. 
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marine  office  or  offices,  under  the  management  of  Superin- 
tendents (/)  ;  whose  business  it  is,  to  afford  facilities  for 
engaging  seamen  by  means  of  registries  of  their  names 
and  characters  ;  to  superintend  and  facilitate  their  engage- 
ment and  discharge  ;  to  provide  means  for  securing  the 
presence  on  board,  at  the  proper  times,  of  men  so  engaged; 
to  encourage  the  making  of  apprenticeships  to  the  sea 
service  ;  and  generally,  to  perform  such  other  duties, 
relating  to  merchant  seamen  and  merchant  ships,  as  may 
be  committed  to  them  by  the  Board  of  Trade  (m).  Exami- 
nations also  are  instituted  for  persons  intending  to  become 
masters  or  mates  of  foreign-going  ships,  or  of  home-trade 
p'assenger  ships,  before  examiners  appointed  by  the  local 
marine  board  (n)  ;  and  no  person  is  to  be  employed  in  a 
foreign-going  ship  as  master,  or  as  first  or  second  or  only 
mate — or  in  a  home-trade  passenger  ship,  as  master  or  first 
or  only  mate — unless  he  possesses  a  "  certificate  of  com- 
petency "  to  be  obtained  after  such  examination  (o)  ;  or 
(in  the  case  of  a  person  who  has  attained  a  certain  rank  in 
the  service  of  her  Majesty)  a  "  certificate  of  service  "  ( />), — ■ 
either  of  which  certificates  (according  to  the  nature  of  the 
case)  is  to  be  granted  by  the  Board  of  Trade,  to  such  per- 
sons as  it  finds  to  be  entitled  to  them.  And  the  Act  provides 
also  for  certificates  of  competency  as  engineers  being 
granted,  to  persons  desirous  of  obtaining  the  same  ((/). 

In  addition  to  these  provisions,  there  are  a  variety  of 
others,  intended  for  the  protection  of  seamen,  and  for 
promoting  their  health  and  comfort,  among  which  we  may 
note  the  following,  namely  : — that  the  master  of  every 
ship — except  those  of  less  than  eighty  tons  registered 
tonnage  exclusively  employed  in  the  coasting  trade  of  the 
United   Kingdom — shall,  in    the  case    of    every    seaman 

(/)  57  &  58  Vict.  c.  60,  ss.  246,           (o)  Sect.  92. 

247.  {p)  Sect.  99. 

{m)  Sect.  247.  (g)  Sect.  96. 
{n)  Sect.  94. 
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whom  he  carries  to  sea  from  any  part  of  the  United 
Kingdom,  enter  into  an  agreement  with  him  (r),  in  a 
form  sanctioned  by  the  Board  of  Trade,  and  signed  by 
both  master  and  seaman  (the  master  to  sign  before  the 
seaman  signs),  setting  forth  the  nature  and  duration  of 
the  voyage,  or  else  the  maximum  period  of  the  voyage  or 
engagement,  and  the  places  or  parts  of  the  world  (if  any) 
to  which  it  is  not  to  extend,  the  number  and  description  of 
the  crew,  the  time  at  which  each  seaman  is  to  be  on  board 
or  to  begin  work,  the  capacity  in  which  he  is  to  serve,  the 
amount  of  his  wages,  a  scale  of  provisions,  together  with 
the  approved  and  agreed  regulations  as  to  conduct  and 
as  to  fines  or  other  punishments  for  misconduct  (5).  The 
Act  also  provides,  that  no  right  to  wages  shall  be  depen- 
dent on  the  earning  of  freight  (t),- — an  innovation  upon 
the  common  law,  which  regarded  freight  as  the  mother 
of  wages  ;  and  that  every  stipulation  on  the  part  of  the 
seaman,  for  abandoning  his  right  to  wages,  in  the  event  of 
the  loss  of  the  ship,  or  any  right  which  he  may  have  or 
obtain  in  the  nature  of  salvage,  shall  be  wholly  inopera- 
tive (?i).  The  Act  also  provides,  that  seamen  and 
apprentices  in  any  ship  shall  have  such  space  allotted  to 
them  as  in  the  Act  is  specified  (.r) ;  and  which  space  is  to 
be  kept  free  from  stores  or  goods  of  any  kind  (not  being 
the  personal  property  of  the  crew  in  use  during  the  voyage), 
and  is  to  be  properly  constructed  and  ventilated  (?/)  ;  also, 
that  every  ship,  navigating  between  the  United  Kingdom 
and  any  place  out  of  the  same,  shall  (besides  having  a  due 
supply  of  wholesome  provisions  and  water)  (c)  be  properly 
supplied  with  medicines,  to  be  examined  by  medical 
inspectors  appointed  for  that  purpose  (a),  and  who  may 

(r)  57  &  58  Vict.  c.  60,  s.  113.  (x)  57  &  58  Vict.  c.  60,  s.  210. 

(.s)  Sect.  114.  iy)  Ibid, 

(t.)  Sect.  157.  (2)  Sects.  198,  199. 

(u)  Sect.    156  ;    The  Bomrio,  2  (a)  Sects.  200—209. 
P.  D.  41 ;  25  &  26  Vict.  c.  63,  s.  18. 
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also  inspect  the  state  of  health  of  the  seamen  (b).  The 
Act  also  provides,  that  "  official  log-books  "  shall  be  kept 
in  every  ship  (except  those  employed  exclusively  in  the 
coasting  trade  of  the  United  Kingdom),  in  such  form  as 
is  prescribed  by  the  Board  of  Trade,  either  in  connection 
with  or  distinct  from  the  ordinary  log-books;  and  that,  in 
all  cases,  entry  shall  be  made  in  the  official  log-books  (as 
soon  as  possible  after  the  occurrence),  of  every  offence 
committed  and  punishment  inflicted,  and  of  every  case  of 
illness,  injury,  or  death  (c). 

Careful  provisions  have  also  been  made  to  protect  sea- 
man as  well  as  others  from  the  dangers  which  arise  from 
ships  being  sent  to  sea  in  an  unseaworthy  and  unsafe 
condition.  Thus,  in  the  first  place,  it  is  enacted  by 
sect.  463  of  the  Act  of  1894,  continuing  the  like  provision 
contained  in  the  34  &  35  Vict.  c.  110,  s.  7,  that  vi^hen 
any  seaman  or  apprentice  is  being  proceeded  against  for 
deserting  his  ship,  or  for  neglecting  or  refusing  to  join, 
or  for  being  absent  or  quitting  her  vi^ithout  leave,  and  it 
shall  be  alleged  by  a  certain  proportion  of  the  seamen 
belonging  to  such  ship,  that  (by  reason  of  unseaworthiness, 
overloading,  improper  loading,  defective  equipment,  or 
for  any  other  reason)  she  is  not  in  a  fit  condition  to 
proceed  to  sea,  or  that  the  accommodation  therein  is 
insufficient, — the  court  having  cognizance  of  the  case 
may  inquire  into  such  allegations,  and  in  case  of  doubt 
may  order  a  survey  of  the  vessel,  and  the  costs  of  such 
survey  are  directed  to  follow  the  event  thereof.  And  in 
the  second  place,  by  sects.  459,  460  of  the  Act  of  1894, 
continuing  (in  effect)  the  like  provisions  contained  in  the 

(b)  57  &  58  Vict.  c.  60,  s.  203.  ss.   43  to  45   (their  health).     See 

(c)  Sects.  239 — 243  ;  see  also  also  (as  to  boy  apprentices  in  the 
46  &  47  Vict.  c.  41,  ss.  13  to  23  sea  service)  17  &  18  Vict.  c.  104, 
{agreements  with  seamen)  •  ss.  24  to  ss.  141 — 145;  (and  in  the  .sea-^A/trngr 
27    {their  loages   and    discharge)  ;  service)  46  &  47  Vict.  c.  41. 

ss.  28  to  35  {their  discipline) ;  and 
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39  &  40  Vict.  c.  80,  s.  6,  as  amended  by  the  42  &  43  Vict. 
«.  72,  50  Vict.  c.  4,  53  &  54  Vict.  c.  9,  and  55  & 
56  Vict.  c.  37,  it  is  provided,  that  (in  effect)  whenever 
the  Board  of  Trade  has  reason  to  believe,  on  complaint  or 
otherwise,  that  any  British  ship  is  by  reason  of  the 
defective  condition  of  her  hull,  equipments,  or  machinery, 
or  of  her  overloading  or  improper  loading, — or,  now,  by 
reason  of  undermanning  (d), — unfit  to  proceed  to  sea 
without  serious  danger  to  human  life,  having  regard  to 
the  service  for  which  she  is  intended,  the  Board  may 
direct  that  the  ship  shall  be  provisionally  detained,  as  an 
unsafe  ship,  for  the  purpose  of  being  surveyed  by  some 
competent  person  ;  and  on  his  report,  the  Board  may 
make  such  further  order  as  it  shall  think  requisite,  either 
as  to  the  detention  of  the  ship  or  as  to  her  release,  and 
either  absolutely  or  upon  such  conditions  as  the  Board 
may  impose  (e).  And,  if,  upon  such  survey,  it  is  reported 
by  the  "  Court  of  Survey  "  having  cognizance  of  the  case, 
that  is  to  say,  by  the  "  Wreck  Commissioner,"  that  there 
was  not  reasonable  and  proper  cause  for  the  provisional 
detention  of  the  ship,  the  Board  of  Trade  is  made  liable 
to  pay  the  owner  his  costs,  and  also  compensation  for  any 
loss  or  damage  sustained  in  consequence  of  the  detention  ; 
but  if  the  report  be  to  the  eflFect  that  the  ship  was  unsafe, 
then  the  Board  of  Trade  is  to  have  its  costs  from  the 
owner,  which  costs  are  made  recoverable  as  salvage  and 
otherwise  (/).  And  it  is  further  enacted,  by  sect.  457 
of  the  Act  of  1894,  continuing  the  like  provisions  con- 
tained in  the  39  &  40  Vict.  c.  80,  s.  4,  that  a  master  who 
shall  knowingly  take,  and  an  owner  who  shall  send  or 
attempt  to  send,  a  ship  to  sea,  in  such  an  unseaworthy 
state  as  is  likely  to  endanger  the  life  of  any  seaman  or 
other  person,  shall  be  guilty  of  an  indictable  misdemeanor, — 
unless  he  proves,  either  that  he  used  all  reasonable  means 

(d)  60  &  61  Vict.  c.  59.  (J')  Sect.  460. 

(e)  Lewiiv.  Gray,  1  C.  P.  D.  452. 
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to  ensure  her  being  sent  to  sen  seaworthy,  or  that  her 
going  to  sea  in  an  unseaworthy  state  was,  under  the 
circumstances,  reasonable  and  justifiable. 

The  Act  of  1894,  in  continuance  of  the  like  provisions 
contained  in  the  earlier  Merchant  Shipping  Acts,  has 
further  provided,  that  there  shall  be,  in  the  port  of 
London,  a  "  General  Register  and  Record  Office  for  Sea- 
men "  (g)  ;  and  that,  as  regards  every  foreign-going  ship, 
the  master  thereof  shall,  within  forty-eight  hours  after 
her  arrival  at  her  final  port  of  destination  in  the  United 
Kingdom,  or  upon  discharge  of  the  crew,  (whichever  first 
happens,)  deliver,  to  the  Superintendent  of  the  Mercantile 
Marine  Office  before  whom  the  crew  is  discharged,  a  list 
containing,  inter  alia,  the  number  and  date  of  the  ship's 
register  and  her  registered  tonnage  ;  the  length  and 
general  nature  of  her  voyage  or  employment  ;  the  names, 
ages,  and  places  of  birth  of  the  master,  the  crew,  and  the 
apprentices  ;  their  ratings  on  board  their  last  ships  or 
other  employment ;  and  the  dates  and  places  of  their 
joining  the  ship  ;  and  further,  that  as  regards  every  home- 
trade  ship,  the  master  or  owner  thereof  shall,  every 
half-year,  that  is  to  say,  on  or  within  twenty-one  days 
after  the  30th  June  and  31st  December  in  each  year, 
transmit  or  deliver  to  some  Mercantile  Marine  Superin- 
tendent in  the  United  Kingdom,  a  similar  list  for  the 
preceding  half-year  :  and  that  all  such  lists,  together  with 
other  documents  in  the  Acts  particularized,  shall  be 
transmitted,  by  the  Superintendents  by  whom  they  have 
been  received,  to  the  "  Registrar-General  of  Shipping 
and  Seamen  " ;  to  be  by  him  recorded  and  preserved,  and 
produced  to  any  person  desirous  of  inspecting  the  same  (A) . 
And  in  addition  to  all  these  provisions,  it  is  further 
directed,  that  there  shall  be  transmitted,  by  the  proper 
authorities,  every  half  year,  that  is   to   say,  on  or  before 

((/)  r)7  &  5S  Vict.  c.  60,  s.  251.  {h)  Sects.  253,  256. 
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the  1st  day  of  February  and  1st  day  of  A-igust  in 
every  year,  to  such  Registrar-General  a  Hst  of  ill  ships 
which  shall  be  registered  in  any  port  in  the  United 
Kingdom,  and  also  of  all  ships  whose  registers  have  been 
transferred  or  cancelled  in  such  port  since  the  last  pre- 
ceding return  ;  and  the  registrars  of  shipping  make 
monthly,  and  may  be  required  to  make  even  shorter, 
returns  of  the  like  particulars  of  transfer  (/). 

IV.  The  Laws  relating  to  Pilotage. — These  laws 
apply  to  the  United  Kingdom  only  (k),  being  municipal 
laws  ;  and  as  regards  such  laws,  the  Merchant  Shipping 
Act,  1891  (/),  recognizes  and  confirms  the  powers  and 
jurisdictions  theretofore  lawfully  exercised  by  various 
bodies  of  persons  in  different  parts  of  the  kingdom,  with 
regard  to  the  appointment  and  regulation  of  pilots  for  the 
districts  for  which  they  respectively  act.  These  bodies 
have  been  commonly  called  "  Pilotage  Authorities";  and 
the  most  important  of  them  is  the  Trinity  House  of 
Deptford  Strond  ;  which  is  a  company  of  masters  of  ships, 
incorporated  in  the  reign  of  Henry  the  Eighth,  and 
charged  under  many  successive  charters  and  Acts  of 
Parliament  with  numerous  duties  relating  to  the  marine. 
And  where  there  is  no  such  authority  already  existing,  for 
any  place  or  district  in  the  United  Kingdom,  the  Board 
of  Trade  constitutes  the  pilotage  authority,  and  fixes  its 
district  (in  which  new  district,  however,  there  is  no 
compulsory  pilotage)  (m). 

The  "  Pilotage  Authorities  "  (n)  are  severally  enabled, 
by  bye-laws  to  be  made  with  the  consent  of  her  Majesty 
in  council,  to  determine  the  qualifications  to  be  required 
from  persons  applying  to  them  to  be  licensed  as  pilots, — 
whether  in    respect  of   their  age,  skill,  time  of   service, 

{i)  57  &  58  Vict.  c.  60,  s.  63.  (m)  Sect.  575. 

(A:)  vSect.  572.  (?i)  Sect.  581.     • 

(0  Sects.  573,  574. 


CHAP.  VIII. — OF  LAWS  RELATING  TO  NAVIGATION,  ETC.      177 

character,  or  otherwise  ;  and  to  issue  licences,  accordingly, 
to  such  persons  as  are  qualified  ;  and  to  make  regulations, 
for  the  government  of  the  pilots  they  so  license  (o), 
including  the  withdrawal  or  suspension  of  any  licence,  and 
the  terms  upon  which  any  special  licence  may  be  granted  ; 
and  they  are  required  to  deliver  periodically  to  the  Board 
of  Trade  returns,  comprising  (among  other  particulars) 
the  names  and  ages  of  all  pilots  or  apprentices  acting 
under  their  authority,  and  the  nature  of  the  service  for 
which  each  is  licensed  (p)  ;  and  these  returns  are  laid  by 
the  Board  of  Trade,  without  delay,  before  both  houses  of 
parliament  (r^) .  And  every  pilotage  authority  may,  by 
bye-law  made  with  the  consent  of  her  Majesty  in  council, 
exempt  (within  the  limits  of  its  own  district)  the  masters 
of  any  ships,  or  of  any  classes  of  ships,  from  being  com- 
pelled to  employ  qualified  pilots  (r)  ;  and  the  Board  of 
Trade  also  may,  by  provisional  order  confirmed  by  parlia- 
ment, exempt  masters  from  being  obliged  to  employ  pilots 
in  any,  or  in  any  part  of  any,  pilotage  district  (s).  Also, 
the  master  or  mate  of  any  ship  may  apply  to  any  pilotage 
authority,  to  be  examined  as  to  his  capacity  to  pilot  the 
ship  to  which  he  belongs,  or  any  one  or  more  ships 
belonging  to  the  same  owner,  within  any  part  of  the 
district  of  such  pilotage  authority  ;  and  if  he  is  found 
competent,  a  pilotage  certificate  is  granted,  to  enable  him  to 
pilot  such  ships  himself  within  the  limits  therein  described, 
without  incurring  a  penalty  for  failing  to  employ  a 
qualified  pilot  (t).  But  every  master  of  a  ship  not  so 
exempted  navigating  within  any  district,  who,  after  a 
qualified  pilot  has  offered  to  take  charge  of  her  or  has 
made  a  signal  for  that  purpose,  either  himself  pilots  the 
ship  without  possessing  a  pilotage  certificate  enabling  him 

(o)  57  &  58  Vict.  c.  60,  s.  582 ;  (q)  Sect.   585. 

Henry  v.  Newcastle  Trinity  House  (r)  Sect.  581. 

Board,  8  Ell.  &  Bl.  723.  (s)  Sect.  578. 

(p)  Sect.  585.  (<)  Sect.  599. 

S.C. — VOL.  III.  N 
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to  do  SO,  or  employs  or  continues  to  employ  an  unqualified 
person  to  pilot  her,  incurs  for  every  such  offence  a  penalty 
of  double  the  amount  of  pilotage  demandable  for  the 
conduct  of  such  ship  (u)  ;  and  the  like  penalty  is  incurred 
by  the  master  of  an  exempted  ship,  who,  under  the  like 
circumstances,  employs  or  continues  to  employ  an 
unqualified  person  to  pilot  her. 

With  regard  to  the  Trinity  House  in  particular,  that 
pilotage  authority  is  allowed  to  appoint  and  license  pilots 
for  the  limits  following,  that  is  to  say, — (1.)  "  The  London 
District,"  comprising  the  waters  of  the  Thames  and 
Medway,  as  high  as  London  Bridge  and  Rochester  Bridge 
respectively,  and  the  seas  and  channels  leading  thereto  or 
therefrom,  as  far  as  Orfordness  to  the  north  and  Dungeness 
to  the  south,  but  so  nevertheless  that  no  pilot  shall  be 
licensed  to  conduct  ships  both  above  and  below  Gravesend  ; 
(2.)  "The  English  Channel  District,"  comprising  the  seas 
between  Dungeness  and  the  Isle  of  Wight ;  and  (3.)  "The 
Trinity  House  Outport  Districts,"  comprising  any  pilotage 
district,  for  the  appointment  of  pilots  within  which  no 
particular  provision  is  made  by  Act  of  Parliament  or 
charter  (,x).  And,  as  a  general  rule,  the  employment  of 
pilots  in  the  first  and  third  of  these  districts  is  compul- 
sory (?/),  subject  to  a  penalty  (z),  and  subject  to  this,  that 
certain  classes  of  ships,  token  not  carrying  passengers  (a), 
are  exempted  from  compulsory  pilotage  in  the  London 
District  and  the  Trinity  House  Outport  Districts,  that  is  to 
say, — (1.)  Ships  employed  in  the  coasting  trade  of  the. 
United  Kingdom  ;  (2.)  Ships  of  no  more  than  sixty  tons 
burthen  ;    (3.)    Ships    trading    from    any    port   in    Great 

(«)  57  &  58  Vict.  c.  60,  s.    603  ;  (x)  Sect.  618. 

The  Queen  v.  Stanton,  8  Ell.  &  Bl.  (y)  Sect.     622  ;      The     Hanna, 

445;  The  Tyne  Improve^nent  Com-  Law  Rep.,  1  Adm.  &  Ecc.  283. 
missio7iers  v.    The  General   Steam  {z)  Sect.  622. 

Navigation  Company,  Law  Rep.,  (a)    The    Lion,    Law    Rep.,    2 

2  Q.  B  65.  Adm.  &  Ecc.  Ca.  102' 
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Britain  within  the  London  District  or  any  of  the  Trinity 
House  Outport  Districts  to  the  port  of  Brest  in  France,  or 
to  any  port  in  Europe  north  and  east  of  Brest  (6),  or  to  the 
Channel  Islands  or  Isle  of  Man  ;  (4.)  Ships  trading  from 
the  port  of  Brest  or  any  port  in  Europe  north  or  east  of 
Brest,  or  from  the  Channel  Islands  or  Isle  of  Man,  to  any 
port  in  Great  Britain  within  the  London  District  or  the 
Trinity  House  Outport  Districts  ;  and  (5.)  Ships  navi- 
gating within  the  limits  of  the  port  to  which  they 
belong  (c).  And  the  Merchant  Shipping  Act  contains  also 
a  general  provision,  to  the  effect  that  no  owner  or  master 
of  any  ship  shall  be  answerable  to  any  person  whatever, 
for  any  loss  or  damage  exclusively  occasioned  by  the  fault 
or  incapacity  of  any  qualified  pilot  acting  in  charge  of 
such  ship,  within  any  district  where  the  employment  of 
such  pilot  is  compulsory  by  law  (^d). 

V.  The  Laws  relating  to  Lighthouses,  Beacons, 
AND  Seamarks. — By  our  law,  the  power  of  erecting, 
placing,  and  maintaining  lighthouses,  beacons,  and  sea- 
marks is  incident  to  the  royal  prerogative  (e)  ;  but  by  the 
S  Eliz.  c.  13,  it  was  specially  committed  to  the  Trinity 
House  ;  and  the  authority  of  this  corporation  was  sub- 
sequently confirmed  and  also  regulated  by  successive 
statutes,  and  principally  by  the  earlier  Merchant  Shipping 
Acts.  And  now,  by  the  Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60),  it  is  provided,  that,  subject  to  the 
particular  provisions  of  the  Act  and  subject  to  any  powers 
or  rights  theretofore  lawfully  exercised  by  any  person  or 

(b)  Save  between  Sweden  (or  African  Steamship  Company,  ih. 
Norway)  andLondon  (60  &  61  Vict.  2  P.  C.  Ca.  238;  The  Lion,  ih. 
€.61).  525;  Clyde  Navigation  Corapanyv. 

(c)  57  &  58  Vict.  c.  60,  s.  625.  Barclay,    1  App.    Ca.    790  ;    The 

(d)  Sect.  633  ;  Tyne  Improve-  Princeton,  3  P.  D.  90 ;  The 
ment    Commissioiieis    v.     General  Mary,  5  P.  D.  14. 

Steam,  Navigatioii  Company,  Law  (e)    Vide  sup.  vol.  ii.  p.  438. 

Rep.,  2   Q.  B.    65;  Moss  v.   The 

N  2 
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body  of  persons  having  authority  over  local  lighthouses, 
buoys,  or  beacons, — and  who  in  and  by  the  Act  are  styled 
"  Local  Lighthouse  Authorities," — the  superintendence 
and  management  of  all  lighthouses,  buoys,  and  beacons  shall 
be  vested  (for  England,  Wales,  Jersey,  Guernsey,  Sark, 
and  Alderney,  and  the  adjacent  seas  and  islands,  and  for 
Gibraltar,  and  formerly  Heligoland)  in  the  Trinity  House, 
and  (for  Scotland  and  the  adjacent  seas  and  islands,  and 
the  Isle  of  Man)  in  the  Commissioners  of  Northern  Light- 
houses, and  (for  Ireland  and  the  adjacent  seas  and  islands) 
in  the  Commissioners  of  Irish  Lights  ;  which  three  bodies 
are  distinguished  from  the  "  Local  Lighthouse  Authorities  " 
by  the  name  of  the  "  General  Lighthouse  Authorities  "  (/), 
every  General  Lighthouse  Authority  regulating,  within  its 
own  jurisdiction,  and  with  the  sanction  of  the  Board  of 
Trade,  the  proceedings  of  the  local  lighthouse  authority  or 
authorities  {g),  and  being  itself  subject  to  the  regulations 
of  the  Board  of  Trade.  And  the  Act  gives  power  to  each 
General  Lighthouse  Authority,  within  its  own  jurisdiction, 
to  erect  or  make  new  lighthouses,  buoys,  or  beacons,  and 
to  alter  or  remove  existing  ones,  and  to  vary  the  character 
of  any  lighthouse,  or  the  mode  of  exhibiting  lights 
therein  (K).  But  these  powers  are  not  to  be  exercised, 
in  the  case  of  the  General  Lighthouse  Authorities  for 
Scotland  or  Ireland,  without  the  sanction  of  the  Trinity 
House,  and  the  approval  of  the  Board  of  Trade  (?)  ;  and 
the  Trinity  House  may,  with  the  previous  sanction  of  the 
Board  of  Trade,  direct  these  two  last-mentioned  General 
Lighthouse  Authorities,  within  their  respective  jurisdic- 
tions, to  continue  any  existing  lighthouses,  buoys,  or 
beacons,  and  to  erect  or  place,  alter  or  remove,  any  new 

(/)  57  &  58  Vict.  c.  60,  s.  634.  to  lighthouses,  buoys,  and  beacons 

{g)  Sect.  652.  have   been    transferred   from   the 

(h)  Sect.    638.       And    see    the  Mercantile  Marine  Fund  to  the 

61    &    62   Vict.    c.    44,    whereby  General  Lighthouse  Fund. 

certain  of  the  expenses  relating  (?)  Sect.  638. 


CHAP.  VIII.— OF  LAWS  RELATING  TO  NAVIGATION,  ETC.       181 

ones,  and  to  vary  the  character  of  any  lighthouse,  or  the 
mode  of  exhibiting  lights  therein  {k). 

The  Act  also  provides,  that  upon  the  completion  of  any 
new  lighthouse,  buoy,  or  beacon,  her  Majesty  may,  by 
order  in  council,  fix  reasonable  dues  to  be  paid  by  the 
master  or  owner  of  every  ship  passing,  or  deriving  benefit 
from,  the  same  (I)  ;  but  no  such  dues  in  Guernsey,  Jersey, 
Sark,  or  Alderney,  are  to  be  taken  without  the  consent  of 
the  States  of  those  Islands  respectively ;  and  the  powers 
given  to  the  Trinity  House  in  respect  of  any  lighthouse, 
buoy,  or  beacon,  placed  or  hereafter  to  be  placed  in 
'Guernsey  or  Jersey,  are  to  be  exercised  only  with  the 
consent  of  her  Majesty  in  council  (m). 

The  Act  contains  also  provisions  for  the  punishment  of 
all  persons  wilfully  or  negligently  injuring  any  lighthouse, 
buoy,  or  beacon,  or  removing,  altering,  or  destroying  any 
light-ship,  buoy,  or  beacon,  or  riding  by,  making  fast  to, 
or  running  foul  of,  any  light-ship  or  buoy,  or  burning  or 
exhibiting  (after  being  duly  warned  to  the  contrary  by 
notice  from  the  proper  General  Lighthouse  Authority)  any 
fire  or  light  so  placed  as  to  be  liable  to  be  mistaken  for  a 
light  proceeding  from  a  lighthouse  (n).  And  by  sects.  530 
and  531,  in  continuance  of  the  like  provisions  contained 
in  the  40  &  41  Vict.  c.  16,  s.  5  (The  Removal  of  Wrecks 
Act,  1877),  as  amended  by  the  52  &  53  Vict.  c.  5,  the 
proper  general  Lighthouse  Authority  is  to  remove  any 
wreck  which  is  or  is  likely  to  become  an  obstruction  or 
danger  to  navigation, — this  duty  being,  however,  (in  the 
case  of  wreck  in  any  harbour,)  placed  on  the  harbour 
commissioners,  and  (in  the  case  of  wreck  in  any  tidal 
river)  on  the  river  conservancy  board  (o). 

(k)  57  &  58  Vict.  c.  60,  s.  641.  (o)  The  marine  insurance  society 

(I)  Sect.  644.  called  Lloyd's  is,  by  Lloyd's  Signal 

(m)  Sect.  669.  Stations  Act,  1888  (51  &  52  Vict. 

(«.)  Sects.  666,  667.  c.   29,  authorized  to  erect  signal 
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VI.  The  Laws  kelating  to  the  Liability  of  Ship- 
owners.— Formerly,  while  discussing  the  law  of  carriers^ 
we  had  occasion  incidentally  to  state  th(^  nature  and  extent 
ot"  a  shipowner's  responsibility  for  loss  or  damage  to  goods 
on  board  his  ship  for  carriage  (p)  :  and  we  have  to  add, 
that,  a  shipowner  as  a  general  rule  is  liable  also  for  any 
injury  to  the  passengers  in  his  ship,  being  responsible 
generally  for  the  way  in  which  his  ship  is  managed  by 
those  whom  he  employs,  in  the  same  way  that  an  ordinary 
master  is  liable  for  the  conduct  of  his  servants  {q).  But 
a  limit  is  placed  by  statute  to  the  amount  of  damages 
recoverable  from  a  shipowner  who  is  personally  blameless, 
it  being  provided  by  sect.  503  of  the  Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60),  in  continuance  of  the  like 
provision  contained  in  the  25  &  26  Vict.  c.  63,  s.  54  (?'), 
that,  in  case  loss  arises  without  his  actual  fault  or  privity, 
the  owner  of  any  ship  (whether  British  or  foreign)  shall 
not  be  answerable  in  damages,  in  respect  of  loss  of  life 
or  personal  injury  (either  alone  or  together  with  loss  or 
damage  to  property),  to  an  aggregate  amount  exceeding 
fifteen  pounds  for  each  ton  of  the  ship's  tonnage  ;  nor  in 
respect  of  injury  to  property  (whether  there  be  in  addition 
loss  of  life  or  personal  injury  or  not),  to  an  aggregate 
amount  exceeding  eigld  pounds  for  each  ton  of  such 
tonnage  (5).  And  by  way  of  making  further  provision 
for  the  protection  of  shipowners,  it  has  been  further 
enacted  (t),  that  in  all  cases  where  several  claims  are  made 

stations  and  signal  houses,  and  to  (p)   Vide  mip.  vol.  11.  p.  89. 

establish  telegraphic  communica-  {q)  Steelv.  Lester,3  C.V.J).  121. 

tion    therewith,    subject    to    the  (r)  The     Obey,    Law    Rep.,     I 

approval  of  the  Board  of  Trade,  Adm.  &  Ecc.  102;    The  Northum- 

and  to  acquire  lands  for  the  pur-  hria,    ib.    3  Adm.   &  Ecc.   6,  24 ; 

pose  ;  but  (by  sect.   10)  no   such  Smith  v.  Kirhy,  1  Q.  B.  D.  131. 

erection  is  to  be  made  which,  in  (s)  Glaholm     v.     Barker,    Law 

the  opinion  of  the  general  light-  Rep. ,     1     Ch.     App.    223 ;      Th 

houseauthorityof  the  place,  would  Bernina,  13  App.  Ca.  1. 

interfere    with     any     lighthouse,  (t)  57  &  58  Vict.  c.  60,  s.  504; 

beacon,  or  seamark.  amended  by  the  61  &  62  Vict.  c.  14. 
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or  apprehended  against  any  owner  for  compensation, — 
whether  for  loss  of  Hfe  or  personal  injury,  or  for  the  loss 
or  damage  of  ships,  boats,  or  goods, — proceedings  may 
be  instituted  at  the  suit  of  the  owner  for  the  purpose  of 
determining  his  aggregate  liability,  and  the  court  may 
distribute  the  amount  rateably  among  the  several  claimants, 
and  may  stay  all  other  proceedings  in  relation  to  the  same 
subject-matter  (u).  With  regard,  however,  to  all  these 
provisions  of  the  Merchant  Shipping  Act,  it  is  material  to 
observe  that  none  of  them  is  to  lessen  or  take  away  any 
liability  to  which  any  master  or  seaman,  being  also  owner 
or  part  owner  of  the  ship  to  which  he  belongs,  is  subject  in 
his  capacity  of  master  or  seaman  (.c). 

With  a  view  to  the  protection  of  shipowners  from  the 
multiplicity  of  actions  to  which  (it  was  supposed)  a  single 
shipping  casualty  might  otherwise  have  exposed  them, 
where  loss  of  life  or  other  personal  injury  had  resulted, 
or  was  alleged  to  have  resulted,  to  several  persons  with 
different  claims  and  rights,  the  Merchant  Shipping  Act, 
1854  (?/),  provided  as  follows,  that  is  to  say: — By  direction 
of  the  Board  of  Trade  the  sheriff  summoned  a  jury  to 
inquire  into  the  number,  names,  and  descriptions  of  all 
persons  killed  or  injured  on  board  the  ship  by  reason 
of  the  wrongful  act,  neglect,  or  default ;  and  at  this  inquiry 
the  sheriff  presided,  the  Board  of  Trade  being  plaintiff", 
and  the  shipowner  defendant.  If  the  verdict  was  for  the 
defendant,  his  costs  were  paid  by  the  Board  of  Trade  ;  but 
if  for  the  plaintiff,  then  damages  were  assessed  at  30/.  for 
each  case  of  death  or  personal  injury  ;  and  the  aggregate 
amount  was  paid  to  her  Majesty's  paymaster-general,  and 
was  distributed  by  him  as  the  Board  of  Trade  directed,  the 
Board  having  power  to  direct  payment  to  each  person 
injured — or  in  case  of  death,  to  the  husband,  wife,  parent, 

(a)  The  Franconia,3I'.'D.  164.  {y)  17  &  18  Vict.  c.  104,  ss.  507 

{x)  57  &  58  Vict.  c.  60,  s.  508,       et  .seq. 
amended  by  the  61  &  62  Vict.  c.  14. 
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or  child  of  the  deceased— of  such  compensation,  (not 
exceeding  in  any  case  the  statutory  amount,)  as  the  Board 
thought  fit  ;  and  the  Act  provided,  that  until  that  inquiry 
had  been  instituted, — or  until  the  Board  had  (for  one 
month  after  notice  by  a  claimant)  refused  to  institute  it — 
no  person  should  commence  any  legal  proceeding,  in  respect 
of  his  claim  for  loss  of  life  or  personal  injury  arising  out 
of  any  such  accident  :  but  after  completion  of  the  inquiry, 
if  any  person  injured  (or,  in  case  of  death,  his  or  her 
personal  representative)  estimated  the  damages  in  respect 
of  such  injury  at  a  greater  sum  than  the  statutory  amount, 
or  such  amount  as  the  Board  of  Trade  had  accepted  by 
way  of  compromise, — he  or  she  was  at  liberty,  upon  repay- 
ment to  the  shipowner  of  the  amount  paid,  to  bring  an 
action  for  damages  in  the  ordinary  way,  any  damages 
which  he  or  she  recovered  in  such  action  being,  however, 
payable  only  out  of  the  residue  (if  any)  of  the  aggregate 
amount  aforesaid  ;  and  if  such  damages  did  not  exceed 
double  the  statutory  amount,  the  plaintiff  bringing  such 
action  had  to  pay  to  the  defendant  the  costs  of  the  action, 
as  between  solicitor  and  client.  The  Merchant  Shipping 
Act,  1894,  has,  however,  repealed  all  these  peculiar 
provisions,  and  has  not  re-enacted  any  similar  provisions 
in  their  place, — so  that  the  special  mode  of  procedure  lastly 
before  described  must  now  be  regarded  as  obsolete,  and  the 
ordinary  procedure  in  the  Court  of  Admiralty,  or  (as  the 
case  may  be)  in  other  the  appropriate  division  of  the  High 
Court,  must  for  the  future  be  resorted  to  in  all  such  cases  (c) . 

VII.  The  Laws  relating  to  Fisheries. — There  are  a 
great  many  statutes  relating  to  fisheries,  and  providing 
for    their    maintenance   and    development  (a)  ;     and    in 

(2)  The  Bernina,  13  App.  Ca.  1.  industries  ;    but  all  such  bounties 

{a)  i?o^t?(<^e.s■  were  formerly  pay-  have   long   been   repealed.     (1   & 

able  upon  the  taking  and  curing  2  Geo.  4,  c.  79  ;  5  Geo.   4,  c.  64  ; 

of  certain  kinds  of  fish,  and  upon  7  Geo.  4,  c.  34.) 

the    vessels    employed    in     these 
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particular  for  the  protection  of  the  breed  of  fish,  and  foi* 
the  prevention  of  practices  tending  to  destroy  the  spawn 
or  fry;  and  providing  also  (in  the  case  of  the  sea-fisheries) 
for  the  protection  and  safety  of  the  persons  engaged  in 
this  peculiarly  hazardous  occupation,  and  for  their  moral 
and  spiritual  welfare  (/>).  The  principal  of  these  statutes 
are  the  following  :  18  Geo.  III.  c.  33  ;  44  Geo.  III. 
c.  xlv  ;  46  Geo.  III.  c.  xix  ;  9  Geo.  IV.  c.  39  ;  7  &  8  Vict. 
c.  95  ;  8  &  9  Vict.  c.  26  ;  10  &  11  Vict.  cc.  91,  92  ;  14  & 
15  Vict.  c.  26  ;  21  &  22  Vict.  c.  cxli  ;  23  &  24  Vict.  c.  92 ; 
24  &  25  Vict.  cc.  72,  109  ;  25  &  26  Vict.  c.  97  ;  26  & 
2f  Vict.  c.  50  ;  27  &  28  Vict.  c.  118  ;  28  &  29  Vict.  cc.  22, 
121  ;  30  &  31  Vict.  c.  52  ;  31  &  32  Vict.  c.  45  ;  32  & 
33  Vict.  c.  31  ;  36  &  37  Vict.  c.  71  ;  38  &  39  Vict.  c.  15  ; 
39  &  40  Vict.  cc.  19,  34,  36,  s.  100  ;  40  &  41  Vict.  cc.  42, 
65  ;  41  &  42  Vict.  c.  39  ;  42  &  43  Vict.  cc.  26,  67  ; 
47  Vict.  c.  11  ;  47  &  48  Vict.  c.  26  ;  49  Vict.  c.  2  ;  49  & 
50  Vict.  c.  39  ;  50  &  51  Vict.  c.  4  ;  51  &  52  Vict.  c.  54  ; 
54  &  55  Vict.  c.  37  ;  55  &  56  Vict.  c.  50  ;  and  57  & 
58  Vict.  c.  26  (c).  And  in  addition  to  these  Acts  (which 
are  more  or  less  general),  there  are  also  numerous  Acts  of 
a  special  and  local  character,  regulating  particular  local 
fisheries,  or  regulating  specific  fishing  industries,  or  the 
trade  in  specific  fish,  or  the  trade  in  fish  of  particular 
towns  and  places.  Thus,  the  trade  in  fish,  as  regards  the 
cities  of  London  and  Westminster,  is  governed  by  the 
statutes  2  Geo.  III.  c.  15  ;  9  &  10  Vict.  c.  cccxlvi  ;  and 
22  &  23  Vict.  c.  29, — the  general  object  of  which  Acts  is 

(b)  See  51  &  52  Vict.  c.  18,  and  contaiued  in  57  &  58  Vict.  c.  60, 

56  &  57  Vict.  c.  17,  being  Acts  for  ss.  369—417. 

the  regulation  of  the  liquor  traffic  (c)  The  Acts  44  &  45  Vict.  c.  11 

among  Hshing  boats  and  fishermen  (as  to  dam  and  bait),  and  47  & 

■engaged  in  the    North  Sea,    and  48  Vict.  c.  20  (as  to  oystem,  crabs, 

enforcing  certain  conventions   in  and  lohsters),  are  repealed  by  the 

that  behalf  entered  into   by  this  51    &   52  Vict.    c.    54 ;    and    the 

country  with  Belgium,  Holland,  Northumberland  herring  fishery  is 

Denmark,  and  Germany,  in  1887  ;  now  subject  to  the  54  &  55  Vict. 

and  see  also  the  gcnei'al  provisions  c.  28. 
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to  secure  a  supply   of  fresh   fish  to  those  cities,  and  to 
prevent  the  same  being  forestalled. 

And  the  fisheries  of  Ireland  (in  particular)  are  now 
regulated  by  the  5  &  6  Vict.  c.  106  ;  7  &  8  Vict.  c.  108  ; 
8  &  9  Vict.  c.  108  ;  y  &  10  Vict.  cc.  3,  86  ;  11  &  12  Vict. 
c.  92  ;  13  &  14  Vict.  c.  88  ;  26  &  27  Vict.  c.  114  ;  29  & 
30  Vict.  c.  45  ;  32  &  33  Vict.  cc.  9,  92  ;  and  37  &  38  Vict, 
c.  86.  And  as  regards  the  seas  between  the  United 
Kingdom  and  France,  the  fisheries  therein  are  regulated 
by  the  conventions  between  this  country  and  France  that 
were  entered  into  respectively  in  1839  and  1867,  and  which 
are  enforced  respectively  (so  far  as  regards  the  subjects  of 
the  Queen)  by  the  6  &  7  Vict.  c.  79,  and  31  &  32  Vict, 
c.  45,  and  by  the  Acts  amending  the  same  Acts  respectively. 
And  as  regards  the  North  Sea  (/.^.,  the  seas  between  the 
shores  of  England  and  Scotland  on  the  one  hand,  and 
Belgium,  Holland,  Denmark,  and  Germany  on  the  other 
hand),  the  fisheries  therein  are  regulated  by  the  convention 
entered  into  between  these  several  countries  in  1882,  and 
which  is  enforced  (so  far  as  regards  the  subjects  of  the 
Queen)  by  the  46  &  47  Vict.  c.  22.  Treaties  also  exist 
between  her  Majesty  and  the  United  States  of  America, 
relating  to  (inter  alia)  the  rights  of  fishery  off  Newfound- 
land, &c.,  as  between  the  British  North  American  colonies 
and  the  United  States  ;  and  such  treaties  were  carried  into 
effect  by  the  18  &  19  Vict.  c.  3  ;  35  &  36  Vict.  c.  45 
(specially  enforcing  the  treaty  of  Washington  of  May  8, 
1871)  ;  and  38  &  39  Vict.  c.  52.  And  there  is  also  the- 
treaty  relative  to  the  Behring  Sea  Seal  Fishery,  which 
was  prepared  for  by  the  54  &  55  Vict.  c.  19,  and  is  now 
enforced  under  the  provisions  of  the  56  &  57  Vict.  c.  23, 
and  57  &  58  Vict.  c.  2  ;  and  this  particular  fishery  has 
been  further  regulated  by  the  58  &  59  Vict.  c.  31  (whereby 
a  close  time,  in  effect,  has  been  established). 

All  these  various  fishery  laws  have   relation  either  to 
what  are  called  Freshwater  Fisheries  (including  Salmon 
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Fisheries)  or  to  what  are  called  Sea  Fisheries.  The  Acts 
relating  to  freshwater  fish  generally  (other  than  trout  and 
char)  are  the  41  &  42  Vict.  c.  39,  47  &  48  Vict.  c.  11,  and 
55  &  56  Vict.  c.  50  ;  and  the  Acts  relating  to  trout  and 
char  are  28  &  29  Vict.  c.  121  ;  36  &  37  Vict.  c.  71  ;  39  & 
40  Vict.  c.  19  ;  41  &  42  Vict.  c.  39  ;  47  &  48  Vict.  c.  11  ; 
and  55  &  56  Vict.  c.  50  (d)  ;  and  the  Acts  specially 
relating  to  salmon,  and  which  are  called  the  "  Salmon 
Fishery  Acts,  1861  to  1892  "  (e),  are  24  &  25  Vict.  c.  109; 
28  &  29  Vict.  c.  121  ;  36  &  37  Vict.  c.  71  ;  49  &  50  Vict. 
c.  39  ;  and  55  &  56  Vict.  c.  50.  The  Acts  relating  to  the 
sea  iisheries  are  the  other  Acts  above  specified, — some  of 
these  (and  in  particular  31  &  32  Vict.  c.  45  ;  32  &  33  Vict. 
c.  31;  and  38  &  39  Vict.  c.  15)  relating  more  especially  to 
oysters,  and  others  of  them  (and  in  particular  40  &  41  Vict. 
c.  42  ;  and  47  &  48  Vict.  c.  46)  relating  more  especially 
to  crabs  and  lobsters  (/)  ;  and  as  regards  all  sea-fish 
(including  lobsters,  crabs,  shrimps,  prawns,  oysters, 
mussels,  cockles,  and  other  kinds  of  shell-fish,  but  not,  of 
course,  salmon),  and  all  sea  fisheries,  provision  has  now 
been  made  by  51  &  52  Vict.  c.  54,  and  54  &  55  Vict.  c.  37, 
for  the  establishment  (for  the  better  regulation  of  the 
industries  connected  therewith)  of  sea-fisheries  districts 
and  local  fisheries  committees,  with  power  to  make  bye- 
laws  (subject  to  the  approval  of  the  Board  of  Trade) 
relating  to  such  fisheries,  but  so  always  as  not  to  interfere 
with  any  salmon  conservancies  or  harbour  boards. 

(rf)  Price  V.  Bradley,  16  Q.  B.  D.  import  of  lobsters,  &c.,  in  British 

148.  ships  without  report  or  entry.  See 

(e)  Leconfield  v.  Lonsdale,  Law  also  38  «fc  39  Vict.  c.  18  (as  to  the 

Rep. ,  5  C.  P.  657  ;  Watt^  v.  Lucas,  seal  fisheries  off  the  coast  of  Green- 

ih.  6  Q.  B.  226  ;  Holford  v.  George,  land) ;  and  the  57  &  58  Vict.  c.  2, 

ih.  3  Q.  B.  639.  and  58  &  59  Vict.  c.  21  (as  to  the 

(/)  And  see  39  &  40  Vict.  c.  36,  seal  fisheries  in  Behring  Straits), 
providing  (sect.    48)  for  the  free 
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CHAPTER  IX. 

OF  THE  LAWS  RELATING  TO  THE  SANITARY 
CONDITION  OF  THE  PEOPLE. 


The  attention  of  the  legislature  has  been  at  various  times 
directed  to  the  health  of  the  people, — more  often  than 
not  after  the  occurrence  of  some  epidemic,  and  for  the 
purpose  of  averting  its  course  or  mitigating  its  effects  ; 
but  latterly  legislation  of  a  more  preventive  character  has 
been  copiously  resorted  to,  and  with  the  best  remedial 
effects.  Among  the  earliest  enactments  relating  to  the 
health  of  the  people,  may  be  instanced  the  stat.  1  Jac.  I. 
c.  31,  regarding  the  Plague, — under  which  statute,  it  was 
a  capital  felony  for  any  person  having  a  plague  sore  upon 
him  uncured  to  go  abroad  and  converse  in  company,  after 
being  commanded  by  the  proper  authorities  to  keep  his 
house  ;  but  the  statute  has  been  repealed  (a),  the  epidemic 
to  which  it  w\as  alone  applicable  not  having  again  visited 
this  island  for  now  nearly  300  years. 

The  laws  relating  to  quarantine  are  the  next  of  the 
sanitary  laws  of  an  early  date  of  which  mention  may 
properly  be  made, — quarantine  being  the  term  applied  to 
that  period  of  probation  during  which  vessels  arriving  from 
countries  infected  with  certain  contagious  disorders  are 
placed  in  restraint  by  the  law.  All  countries  have  more  or 
less  adopted  some  law  of  quarantine  ;  the  earliest  known, 
quarantine  law  being  the  edict  of  Justinian,  A.D.  542  ; 
and  in  our  own  country,  the  first  statute  on  the  subject 
was  9  Anne,  c.  2  ;  but  that  statute,  with  several  others 

(a)  7  Will.  4  &  1  Vict.  c.  91,  s.  4. 
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passed  for  its  amendment  in  the  reigns  of  George  the 
First  and  George  the  Second,  was  repealed  by  the 
6  Geo.  IV,  c.  78  ;  which  hitter  statute  consolidated 
the  whole  law  of  quarantine,  and  enacted  that  all  vessels, 
as  well  of  war  as  others,  coming  from  any  place  whence 
the  crown,  by  the  advice  of  the  l)rivy  council,  should  have 
adjudged  it  probable  that  the  plague  or  other  infectious 
disease  of  a  highly  dangerous  kind  might  be  brought, — 
and  all  vessels  and  boats  receiving  persons  or  goods  out  of 
the  same,  and  all  persons  and  goods  on  board  the  vessels 
so  arriving,  or  so  receiving  as  aforesaid, — should  be  liable 
to,"  quarantine,"  within  the  meaning  of  the  Act  and  of 
any  order  or  orders  in  council  concerning  quarantine  ; 
and  they  should  be  obliged  to  perform  quarantine,  in  such 
place  or  places,  (known  by  the  name  of  lazarets),  for  such 
time  and  in  such  manner,  as  should  from  time  to  time  be 
directed  by  order  in  council,  notified  by  proclamation  or 
published  in  the  London  Gazette  :  and  until  they  should 
have  been  discharged  from  such  quarantine,  they  should 
not  come  on  shore,  or  be  put  on  board  any  other  vessel  or 
boat,  except  in  such  cases,  and  by  such  licence,  as  the 
order  in  council  might  direct  {h)  ;  and  for  breach  of 
quarantine,  either  as  to  persons  or  as  to  goods,  the 
offender  was  visited  with  a  heavy  fine  ;  and  was  besides 
punishable  with  imprisonment  for  six  months  (c)  ;  but 
the  privy  council  might,  in  any  individual  case,  shorten 
the  period  of  quarantine,  or  absolutely  release  therefrom 
any  particular  vessels,  persons,  or  goods  {d).  The  Act 
provided  also  (among  other  things),  that  the  lords  of  the 
privy  council,  or  any  two  of  them,  might  make  such  order 
as  they  should  think  necessary  upon  any  unforeseen  emer- 
gency, or  in  any  particular  case,  with  respect  to  any  vessel 
or  goods  arriving  with  an  infectious  disease  on  board,  or 
arriving  under  any  suspicious  circumstances  as  to  infection ; 

(6)  6  Geo.  4,  c,  78,  s.  2.  [d)  Sect.  6. 

(c)  Sects.  17,  26. 
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and  that  the  lords  of  the  privy  council  might  make  the 
like  order  in  the  case  of  any  infectious  disease  or  distemper 
breaking  out  in  the  United  Kingdom,  so  as  to  isolate  all 
persons  afflicted  therewith  from  the  rest  of  the  community. 
But  the  6  Geo.  IV.  c.  78  has  been  repealed  by  the  59  & 
m  Vict.  c.  19  (the  Public  Health  Act,  1896),  which  has 
extended  to  the  ports  and  harbours  of  the  realm  the 
provisions  (as  to  "epidemic,  endemic,  and  infectious 
diseases")  which  are  contained  in  the  Public  Health 
Acts,  1875  to  1893,  hereinafter  mentioned, — the  matter 
being  also  further  provided  for  by  the  59  &  60  Vict, 
c.  20  (the  Public  Health,  Ports,  Act,  1896). 

In  the  year  1832,  on  the  occasion  of  the  outbreak  in 
this   kingdom    of    the    Asiatic    cholera,    the    statute    2    & 

3  Will,  IV.  c.  10  empowered  the  privy  council  to  issue 
such  orders  as  might  appear  to  them  expedient,  with  a 
view  to  prevent  the  spread  of  the  disease,  and  for  the 
relief  of  persons  afflicted  thereby,  and  for  the  interment 
of  its  victims  ;  and  this  Act  was  continued  by  the  3  & 

4  Will.  IV.  c.  75,  until  the  end  of  the  then  next  session 
of  parliament ;  but  was  not  further  continued, — its  further 
continuance  having  become  unnecessary  by  the  disappear- 
ance of  the  epidemic,  and  by  the  establishment  of  those 
more  general  provisions  for  the  prevention  of  disease,  of 
which  we  shall  presently  give  some  account. 

The  prevention  of  small-pox  also  has  long  been  a  subject 
of  special  legislation.  In  1840  and  1841  (e)  parliament, 
adopting  the  well-established  results  of  Jenner's  discoveries, 
forbad  inoculation  for  small-pox,  and  provided  for  the 
gratuitous  vaccination  of  all  who  wished  for  it.  In 
1853  (/)  the  vaccination  of  children  within  three  months 
of  birth  was  first  made  compulsory  under  penalties, 
and  vaccination  stations  for  arm-to-arm  vaccination  were 
provided;  and  later  statutes  dealt  with  the  qualifications 


(e)  3  &  4  Vict.  c.  29  ;  4  &  5  Vict.  (/)  16  &  17  Vict.  c.  100. 

<3.  32. 
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of  the  public  vaccinators  and  enforcement  of  the 
law  ((/).  In  1867  (h)  a  consolidating,  amendino;,  and 
repealing  Act  was  passed,  which  first  recognised  public 
revaccination  ;  and  the  present  law  is  comprised  in  it  with 
its  amending  Acts  (/),  especially  the  Act  of  1898,  and 
the  Local  Governm<uit  Board's  Vaccination  Order,  1898. 
Under  this  law  the  several  poor  law  unions  and  parishes 
not  in  union  are  divided  into  districts,  for  each  of  which 
the  guardians  have  to  contract  with  a  duly  registered 
medical  practitioner,  called  the  public  vaccinator,  to 
vaccinate  or  revaccinate  all  persons  resident  in  his  district ; 
and  it  is  his  duty  to  call  at  the  home  of  every  unvaccinated 
and  unexcused  child  in  the  district  between  the  ages  of 
four  months  and  six  months,  and  offer  to  vaccinate  it  with 
calf  lymph .  under  certain  prescribed  safeguards  {k) .  The 
production  of  small-pox  in  a  person  is  punishable  with  one 
month's  imprisonment  (/).  It  is  the  duty  of  the  parent 
(including  custodian)  of  every  child  to  secure  its  vaccination 
before  the  age  of  six  months  (k)  -by  the  public  vaccinator, 
or  some  other  duly  qualified  medical  man,  unless  the  child 
■shall  have  first  had  small-pox,  or  is  insusceptible  to  vacci- 
nation, or  so  circumstanced  that  its  vaccination  should 
be  postponed,  or  unless  such  parent  shall  have  duly  given 
satisfactory  evidence  of  his  conscientious  objection  to 
vaccination.  It  is  incumbent  on  the  guardians  to  appoint 
a  vaccination  officer  or  officers  with  the  power  and  the 
duty  (m)  to  enforce  the  law  where  parents  have  not  shown 
that  they  have  complied  with  it  or  have  a  legal  excuse. 
A  parent  in  default  is  liable  on  summary  conviction  to  a 
penalty  of  20^.  for  neglect  to  com})ly  with  the  general 
requirement  of  the  law,  and  to  a  similar  penalty  for 
neglect  to  comply  with  a  specific  order  of  a  justice  for  the 

(g)  21  &  22  Vict.   c.   97  ;   24  &  (A:)  61   &  62  Vict.    c.  49,  s.  1  ; 

25  Vict.  c.  59.  Vac.  Order,  1898,  Sch.  1,  3. 

(h)  30  &  31  Vict.  c.  84.  {I)  30  &  31  Vict.  c.  84,  s.  32. 

{i)  34  &   35  Vict.  c.  98  ;    37  &  (m)  Bramble  v.   Lowe,  1  Q.   B. 

38  Vict.  c.  75  ;  61  &  62  Vict.  c.  49.  283. 
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vaccination  of  a  child  within  a  limited  period  (n),  but  the 
Act  of  1898  is  against  repeated  prosecutions  (o).  The 
cost  of  public  vaccination  and  its  enforcement  is  defrayed 
out  of  the  poor  rate  ;  but  public  vaccination  is  not  parochial 
relief,  and  its  acceptance  entails  no  disqualification  (p). 

We  come  now  to  consider  the  more  general  provisions 
of  the  legislature  for  the  preservation  and  improvement  of 
the  public  health ;  and  these  (especially  during  the  last  few 
years)  have  been  so  numerous,  and  they  are  also  so  minute, 
that  it  is  impossible  to  do  much  more  than  refer  the  reader 
generally  to  the  statutes  themselves  ;  and  for  this  purpose, 
these  statutes  have  been  grouped  in  a  note  at  the  end  of 
this  chapter.  But  it  will  be  proper  to  refer  at  some 
length,  and  specifically,  to  the  Public  Health  Act,  1875 
(38  &  39  Vict,  c.  55), — an  Act  passed  to  consolidate  and 
amend  (and  which,  at  the  same  time,  repeals)  the  previous 
statutes  on  the  subject  ;  and  we  must  first  give  the  reader 
some  information  regarding  these  previous  statutes. 

There  was,  firstly,  the  Public  Health  Act,  1848  (q), 
under  which,  on  the  petition  of  a  certain  proportion  of  the 
ratepayers  of  any  town,  parish,  or  other  place  with  a 
known  and  defined  boundary,  praying  to  have  the  benefit 
of  the  Act,  an  inspector  was  directed  to  examine  into  the 
facts  ;  and  if  he  reported  in  favour  of  the  prayer  of 
the  petition,  the  Act  was  then  applied  to  such  place,  either 
by  order  in  council  or  by  special  Act  of  Parliament  ;  and 
the  provisions  of  this  Act  were  afterwards  amended  by  the 
Local  Government  Act,  1858  (r),  and  subsequently  by 
the  statutes  24  &  25  Vict.  c.  61,  and  26  &  27  Vict.  c.  17  ; 
and  these  several  statutes  (inclusive  of  the  Public  Health 
Act,  1848)  are  the  group  of  statutes  referred  to  in  the 
Public  Health  Act,  1875,  under  the  designation  of  "  The 
Local  Government  Acts  "  (s). 

(n)  30  &  31  Vict.  c.  84,  ss.  29,  (q)  11  &  12  Vict.  c.  63. 

31.  (r)  21  &  22  Vict.  c.  98. 

(o)  61  &  62  Vict.  c.  49,  ss.  3,  4.  (s)  38  &  39  Vict.  c.  55,  Sched.  V. 

ip)  30  &  31  Vict.  c.  84,  s.  26  Part  I, 
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Secondly,  there  was  the  Diseases  Prevention  Act, 
1855  (m),  whereby  (as  amended  by  the  23  &  24  Vict. 
c.  77,  ss.  10 — 12),  it  was  provided,  that  from  time  to  time 
official  inquiries  should  be  set  on  foot  as  to  matters  con- 
cerning the  public  health  ;  and  that  when  any  part  of 
England  appeared  to  be  threatened  with,  or  to  be  affected 
by,  any  formidable  disease  (epidemic,  endemic,  or  conta- 
gious), the  Act  might  be  there  put  in  force,— for  the 
purpose  of  effecting  speedy  interments  ;  and  for  house 
to  house  visitations  ;  and  for  the  dispensing  of  medicines, 
and  providing  such  medical  aid  and  accommodation  as 
might  be  required, — the  execution  of  the  Act  being 
thereby  entrusted  to  the  "  local  authority,"  that  is  to  say, 
to  the  guardians  and  overseers  of  the  parish  ;  but  both 
of  these  Acts  were  repealed  (except  as  regards  the 
metropolis)  by  the  Public  Health  Act,  1875  (n),  and  (as 
regards  the  metropolis)  by  the  Public  Health  (London) 
Act,  1891  (o). 

Thirdly,  there  was  the  Nuisances  Removal  Act,  1855  (  p), 
whereby  (as  amended  by  the  23  &  24  Vict.  c.  77,  26  & 
27  Vict.  c~  117,  and  29  &  30  Vict.  cc.  41,  90)  it  was 
enacted,  that  the  "  local  authority  "  established  for  the 
execution  of  the  Act  should  appoint,  or  join  with  other 
local  authorities  in  appointing,  for  each  place  a  "  Sanitary 
Inspector  "  or  "  Inspectors  "  ;  whose  duties  should  be 
to  attend  at  the  meetings  of  the  Board,  and,  under  the 
instructions  of  the  Board,  to  examine  into  nuisances  {q) ; 
for  which  purpose,  the  local  authorities  and  their  officers 
were  empowered  to  enter  upon  and  to  examine  any 
premises  as  to  which  any  suspicion  of  nuisance  existed 
or  complaint  was  made  (r)  ;  to  inspect  all  articles  of  food 

(m)  18  &  19  Vict.  c.  116.  (q)  18  &  19  Vict,  c,  121,  s.  8. 

(71)  38  &  39  Vict.  c.  55.  (r)    Cocker    v.    Cardioell,    Law 

(o)  54  &  55  Vict.  c.  76.  Rep.,  5  Q.  B,  15. 
(p)  18  &  19  Vict.  c.  121. 
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exposed  for  sale,  or  in  the  course  of  carriage  or  preparation 
for  sale  or  use  {s)  ;  and  also  to  summon  any  offender 
before  the  justices,  and  to  obtain  an  order  requiring  the 
abatement  or  discontinuance  of  any  nuisance  found  on  any 
premises,  or  the  destruction  of  any  article  of  food  unfit 
for  the  food  of  man  (t).  But  all  these  Acts  were  repealed 
(except  as  regards  the  metropolis)  by  the  Public  Health 
Act,  1875,  and  (as  regards  the  metropolis)  by  the  Public 
Health  (London)  Act,  1891. 

Fourthly,  the  carrying  out  of  the  Public  Health  Act, 
1848,  having  been  originally  entrusted  to  certain  commis- 
sioners called  "  the  General  Board  of  Health,"  and  that 
Board  having  ceased  to  exist  in  the  year  1858,  when 
certain  of  its  duties  were  transferred  to  the  Home 
Department,  and  others  of  them  to  the  Privy  Council, — 
in  the  year  1871,  it  was  considered  desirable  to  concen- 
trate, in  a  single  department  of  the  government,  the 
supervision  of  the  laws  relating  to  (among  other  matters) 
the  public  health  and  local  government  ;  and  accordingly, 
by  the  Local  Grovernment  Board  Act,  1871  (u),  a  permanent 
board,  called  the  Local  Governnjent  Board,  was  established ; 
and  in  such  board  were  vested  (among  other  powers  and 
duties)  all  the  powers  and  duties  theretofore  vested  in  or 
imposed  upon  the  Home  Department,  or  the  Privy  Council, 
with  reference  to  the  Local  Government  Acts  and  the 
Diseases  Prevention  Act,  1855.  And  shortly  after  the 
establishment  of  the  Local  Government  Board,  there  was 
passed  the  Public  Health  Act,  1872  (,x),  under  which  (as 
amended  by  the  37  &  38  Vict.  c.  89)  England  was  divided 
into  urban  sanitary  districts  and  rural  sanitary  districts, — 

(s)    Young  v.    Grattridge,  Law  Queen  v.  Cotton,   1   E.   &  E.  203 ; 

Eep.,  4  Q.  B.  166.  Amys  v.  Creed,  Law  Rep.,  4  Q.  B. 

(t)  18  &  19  Vict.  c.  121,  ss.  12—  122. 

27  ;     Ex   parte     The    Mayor    of  (u)  34  &  35  Vict.  c.  70. 

Liverpool,  8  Ell.  &  Bl.  537  ;  The  (^x)  35  &  36  Vict.  c.  79. 
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the  former  consisting  of"  all  boroughs,  Improvement  Act 
districts,  and  local  government  districts  (?/) ;  and  the  latter 
consisting  of  such  poor  law  unions  as  were  not  coincident 
in  area  with,  or  wholly  included  in,  any  urban  district  (z). 
And  the  statute  directed,  that  every  urban  sanitary 
district  should  be  subject  to  local  authorities  called  "  urban 
sanitary  authorities  ";  and  that  every  rural  sanitary  district 
should  be  subject  to  "  rural  sanitary  authorities "  ;  and 
there  were  transferred  to  such  urban  authority  (among 
other  powers  and  duties)  all  the  powers,  rights,  and  duties 
of  a  "  local  board  "  under  the  Local  Government  Acts, 
artd  of  the  "  nuisance  authority  "  under  the  Nuisances 
Removal  Act  (a) ;  and  there  were  transferred  to  each  rural 
authority  (among  other  powers  and  duties)  all  the  powers, 
rights,  and  duties  of  any  authority  under  the  Nuisances 
Removal  Acts  and  the  Diseases  Prevention  Acts.  But 
both  these  Acts  of  1872  and  1874  were  repealed  (except 
as  regards  the  metropolis)  by  the  Public  Health  Act,  1875, 
and  (as  regards  the  metropolis)  by  the  Public  Health 
(London)  Act,  1891. 

And  we  are  now  brought  to  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55)  and  to  the  Public  Health  (London)  Act, 
1891  (54  &  55  Vict.  c.  76)  (b).  Now  the  Public  Health 
Act,  1875, — which  has  been  recently  amended  by  the  Public 
Health  Act,  1890  (53  &  54  Vict.  c.  59)  and  other  Acts,— 
adopts  the  division  of  England  into  urban  sanitary  districts 
and  rural  sanitary  districts  as  established  by  the  repealed 
Public  Health  Act,  1872  ;  and  entrusts  to  the  respective 
sanitary  authorities  of  these  districts  the  carrying  out  of 
the  sanitary  provisions  of  the  Act, — with  regard  to  sewers 

{y)  35  &  36  Vict.  c.  79,  s.  60.  Act,  1896  (59  &  GO  Vict.  c.  19),  and 

(z)  Sect.  5.  by  the  Public  Health  (Ports)  Act, 

(a)  Sect.  7.  1896   (59   &   60   Vict.    c.   20),   as 

(h)  Both  these  Acts  have  been  regards  those  diseases  which  were 

amended   by   the   Public    Health  formerly  subject  to  quarantine. 
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and  drains  ;  the  cleansing  of  streets  and  removal  of  refuse  ; 
the  supply  of  water  ;  the  regulation  of  lodging-houses  ;  the 
suppression  of  nuisances,  and  similar  matters  ;  and  also 
the  local  government  provisions  of  the  Act, — ^with  regard 
to  the  regulation  of  highways  ;  the  paving  and  lighting  of 
streets  and  buildings  ;  providing  public  pleasure-grounds, 
markets,  and  slaughter  houses ;  making  bye-laws  for 
licensing  horses  and  boats  for  hire,  and  other  like  matters  ; 
and  the  local  authority  is  to  execute,  or  see  to  the  execution 
of,  the  measures  referred  to  in  the  Diseases  Prevention 
Act,  1855,  for  "  the  prevention  of  diseases  "  ;  and  is  also 
to  cause  nuisances  to  be  abated,  in  the  same  general  way 
as  previously  under  the  Nuisances  Removal  Act,  1855. 
And  the  Public  Health  (London)  Act,  1891, — which  has 
been  amended  by  the  56  &  57  Vict.  c.  47, — adopts  for  the 
metropolis  (that  is  to  say,  for  the  administrative  county 
of  London)  the  pre-existing  sanitary  authorities,  that  is  to 
say,  for  the  city  of  London,  the  Commissioners  of  Sewers  ; 
for  the  port  of  London,  the  Mayor,  Commonalty,  and 
citizens  of  the  city ;  for  each  of  the  metropolitan  parishes 
(other  than  Woolwich,  and  other  than  parishes  aggregated 
into  districts),  the  vestry  of  the  parish ;  for  Woolwich, 
the  local  board  of  health  ;  for  each  district  of  aggregated 
parishes,  the  district  board  of  health  ;  and  for  certain 
liberties  or  privileged  parts  of  London,  the  guardians  of 
the  poor,  or  poor  law  union  (c),  as  the  sanitary  authorities 
for  the  execution  of  the  Act ;  and  entrusts  to  such 
authorities  respectively  all  the  like  powers  and  duties  a-s 
(under  the  Public  Health  Act,  1875)  are  entrusted  to 
the  sanitary  authorities  thereby  constituted,  and  which  are 
above  enumerated  or  referred  to, — besides  certain  other 
powers    and    duties    more   immediately  applicable  to  the 

((•)  54  &   55  Vict.   c.   76,  s.   99  tively  the  Metropolis  Management 

(referring  to   the  18  &   19  Vict.  Acts,  1855,  1885,  and  1887) ;  56  & 

c.  120 ;  48  &  49  Vict.  c.  33 ;  and  57  Vict.  c.  55. 
50  &  51  Vict.  c.  17, — ^being  respec- 
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circumstances  of  tho  metropolis  ;  e.g.,  powers  relative  to 
bakehouses  and  unsound  food  ;  waterclosets  and  refuse  ; 
smoke  consumption  ;  underground  rooms  ;  and  in  addition 
thereto,  some  very  special  powers  as  to  infectious  diseases 
(their  notification,  treatment,  and  prevention)  (d). 


(d)  The  following  enactments  are 
more  or  less  immediately  connected 
with  the  public  health  : — 
Accidents    affecting    Life. — 57   & 

58  Vict.  c.  28  ;  60  &  61  Vict. 

c.  60. 
Adulteration. — 35  &  36  Vict.  c.  74  ; 

42  &  43   Vict.    c.    30  ;    56    & 

57  Vict.  c.  56. 

Alkali    Works.  —  26   &  27   Vict. 

c.   124  ;    31  &  32  Vict.   c.   36  ; 

35  &  36  Vict.  c.  79,  s.  35  ;  37  & 

38  Vict.  c.  43  ;   44  &  45  Vict. 

c.  37  ;  55  &  56  Vict.  c.  30. 
Arsenic  (Sale  of). — 14  &  15  Vict. 

c.  13. 
Artizans^  Dwellings. — 38  &  39  Vict. 

c.  36  ;  42  &  43  Vict.  cc.  63,  64 ; 

43  &  44  Vict.  c.  8  ;  45  &  46  Vict, 
c.  54 ;  48  &  49  Vict.  c.  72 ; 
53  &  54  Vict.  cc.  16,  70 ;  57  & 

58  Vict.  c.  55. 
Bakehouses.— 2Q  &  27  Vict.  c.  40. 
Baths.— 9  &  10  Vict.  c.  74;  10  & 

11  Vict.  c.  61  ;  41  &  42  Vict, 
c.    14 ;    45   &   46  Vict.    c.    30 ; 

59  &  60  Vict.  c.  59. 

Boiler  Explosions. — 45  &  46  Vict. 

c.  22 ;  53  &  54  Vict.  c.  35. 
Burials.  — \5  &  16  Vict.    c.    85; 

16  &   17  Vict.    c.    134;    17   & 

18  Vict.  c.  87  ;  18  &  19  Vict. 

c.  79  ;  c.  105,  ss.  11—13 ;  c.  128; 

20  &  21  Vict.  c.  81 ;  22  Vict. 

c.  1 ;  23  &  24  Vict.  c.  64  ;  25  & 

26  Vict.  c.   100  ;  30  &  31  Vict. 

c.  133 ;  31  &  32  Vict.  c.  47  ; 


34  &  35  Vict.  c.  33  ;  43  & 
44  Vict.  c.  41  ;  44  &  45  Vict, 
c.  2 ;  45  &  46  Vict.  c.  19  ;  47  & 
48  Vict.  c.  72  ;  48  &  49  Vict, 
c.  21  ;  49  &  50  Vict.  c.  20. 

Cabmen^ s  Shelters. — 53  &  54  Vict. 
c.  59,  s.  40. 

Canal  Boats,  used  as  Dwellings. — 
40  &  41  Vict.  c.  60  ;  47  &  48  Vict, 
c.  75. 

Canals  {Dangerous  Banks). — 61  & 
62  Vict.  c.  16. 

Cattle  (Contagious  Disorders 
among). — 41  &  42  Vict.  c.  74; 
47  &  48  Vict.  cc.  13,  47  ;  49  & 
50  Vict.  c.  32  ;  53  &  54  Vict, 
c.  14;  55  &  56  Vict.  c.  47; 
56  &  57  Vict.  c.  43  ;  57  & 
58  Vict.  c.  57  ;  59  &  60  Vict, 
c.  15. 

Chaff-Cutting  Machinery. — 60  & 
61  Vict.  c.  60. 

Chimney  Sweepers. — 38  &  39  Vict, 
c.  70;  57  &  58  Vict.  c.  51. 

Commons. — 61  &  62  Vict.  c.  43. 

Contagious  Diseases  (Notif cation 
of),— 52  &  53  Vict.  c.  72  ;  (Pre- 
vention of),  —  53  &  54  Vict, 
c.  34,  and  (Isolation  Hospitals). 
—56  &  57  Vict.  c.  68. 

Contagious  (Venereal)  Diseases,  at 
certain  Naval  and  Military 
Stations.— 29  &  30  Vict.  c.  35 ; 
31  &  32  Vict.  c.  80  ;  32  & 
33  Vict.  c.  96 ;  all  which  three 
Acts  have,  however,  been  now 
repealed  by  the  49  Vict.  c.  10. 
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Dairies.— 53  &  54  Vict.  c.  34,  s.  4. 

Dancing  and  Afii-sic. — 53  &  54  Vict. 
c.  59,  s.  5L 

Electric  Lighting. — 45  &  46  Vict, 
c.  56 ;  51  &  52  Vict.  c.  12. 

Epidemics.— 46  &  47  Vict.  c.  59  ; 
and  52  &  53  Vict.  c.  64. 

Explosives.— 46  &  47  Vict.  c.  3. 

Factories,  dsc.—4\  &  42  Vict.  c.  16; 
46    &    47   Vict.    c.    53  ;    54    & 

55  Vict.  c.  75 ;  58  &  59  Vict, 
c.  37  ;  and  (as  to  Cotton  Fac- 
tories) 52  &  53  Vict.  c.  62  ; 
60  &  61  Vict.  c.  58  ;  and  (as  to 
London)  54  &  55  Vict.  c.  76. 

Fruit  Pickers'  Lodgings. — 45  & 
46  Vict.  c.  23. 

Gas.—\0  Vict.  c.  15  ;  22  &  23  Vict. 
c.  66  ;  23  &  24  Vict.  c.  146  ; 
33  &  34  Vict.  c.  70  ;  34  &  35  Vict. 
c.  41 ;  36  &  37  Vict.  c.  89. 

Gymnasiums. — 54  &  55  Vict.  c.  22. 

Hackney  Carriages  {and  Omni- 
buses).—\0  &  11  Vict.  c.  89; 
52  &  53  Vict.  c.  14. 

Horseflesh  (Sale  of).— 52  &  53  Vict, 
c.  11. 

Inebriates.— 42  &  43  Vict.  c.  19 ; 
51  &  52  Vict.  c.  19  ;  61  & 
62  Vict.  c.  60. 

Libraries.— \8  &  19  Vict.  c.  70; 
29  &  30  Vict.  c.  114;  34  & 
35  Vict.  c.  71  ;  40  &  41  Vict 
c.  74;  47  &  48  Vict.  c.  37 ;  50  & 
51  Vict.  c.  22  ;  52  &  53  Vict, 
c.  9 ;  53  &  54  Vict.  c.  68  ;  55  & 

56  Vict.  c.  53  ;  56  &  57  Vict, 
c.  11. 

Lodging  Houses,  d:c.,for  Artizans 
and  Labourers. — 14  &  15  Vict, 
cc.  28,  34 ;  16  &  17  Vict.  c.  41  ; 


18  &  19  Vict.  c.  121,  s.  43  ;  31  & 
32  Vict.  c.  130  ;  38  &  .39  Vict. 
c.  36  ;  42  &  43  Vict.  cc.  63,  64  ; 
and  for  Seamen — 57  &  58  Vict. 
c.  60,  ss.  214—217. 

Margarine,  d;c. — 50  &  51  Vict, 
c.  29. 

Mines.— 35  &  36  Vict.  c.  77  ;  45  & 
46  Vict.  c.  3  ;  and  50  &  51  Vict, 
c.  58  (the  last  -  mentioned  Act 
repealing  the  former  Mines  Acts 
of  35  &  36  Vict.  c.  76  ;  44  & 
45  Vict.  c.  26  ;  and  49  &  50  Vict. 
c.  40) ;  see  also  57  &  58  Vict. 
c.  52  ;  59  &  60  Vict.  c.  43. 

Museums.— 54  &  55  Vict.  c.  22. 

National  Portrait  Gallery. — 52  & 
53  Vict.  c.  25. 

Public  Walks,  Open  Spaces,  dec. — 

23  &  24  Vict.  c.  30  ;  50  &  51  Vict, 
c.  32  ;  51  &  52  Vict.  c.  40  ;  52  & 
53  Vict.  c.  71. 

Quarries. — 50  &  51   Vict.    c.    19 ; 

57  &  58  Vict.  c.  42. 
Rivers  [Pollution  o/).  — 39  &  40  Vict. 

c.   75 ;    56  &  57  Vict.    c.   31  ; 

61  &  62  Vict.  c.  34. 
Seamen.— 51  &  58  Vict.  c.  60. 
Seiuers.—23   Hen.    8,   c.    5 ;   3   & 

4  Edw.  6,  c.  8 ;    13  Eliz.  c.  9 ; 

3  &  4  Will.  4,  c.  22  ;  4  &  5  Vict. 

c.    45;    12  &   13  Vict.    c.    50; 

24  &  25  Vict.  c.  133;  38  & 
39  Vict.  c.  55;  46  &  47  Vict, 
c.  37. 

Shop  Hours.— 4^  &  50  Vict.  c.  55  ; 
55  &  56  Vict.  c.  62  ;  56  & 
57  Vict.  c.  67  ;  58  &  59  Vict. 
c.  5  ;  and  (as  to  railways)  56  & 
57  Vict.  c.  29. 

Streets.— 55  &  56  Vict.  c.  37. 

Threshing  Machines.  — 4 1  &  42  Vict, 
c.  12 ;  57  &  58  Vict.  c.  37. 
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Umm7id  Fish.— 3^  &  39  Vict, 
c.  55. 

Verminoxi-'i  Persons. — 60&61  Vict, 
c.  31. 

Water  Supply.— \0  Vict.  c.  17; 
26  &  27  Vict.  c.  93 ;  33  & 
34  Vict.  c.  70  ;  41  &  42  Vict. 
c.  25  ;  60  &  61  Vict.  c.  44. 

W<yrlcmen''s  Trahus. — 46  &47  Vict, 
c.  34. 

WorLshop.s.—30  &  31  Vict.  c.  146  ; 
33  &  34  Vict.  c.  19  ;  34  &  35  Vict. 
c.  104 ;  54  &  55  Vict.  c.  75  ;  and 
(as  to  Loudon)  54  &.  55  Vict, 
•c.  76. 
There    are    also  the    following 

further  Acts,  exclusively  relating 

to  the  Metropolis  : — 

Local  Management. — 18  &  19  Vict 
c.  120;  19  &  20  Vict.  c.  112 
21  &  22  Vict.  c.  104;  25  &  26  Vict 
c.  102;  32  &  33  Vict.  c.  102 
38  &  39  Vict.  c.  33  ;  41  &  42  Vict 
cc.  32,  37  ;  42  &  43  Vict.  cc.  68, 
69  ;  53  &  54  Vict.  c.  66  ;  56  & 
57  Vict.  c.  55. 

Buildings.— la  &  19  Vict.  c.  122  ; 
23  &  24  Vict.  c.  52  ;  24  &  25  Vict. 
c.  87  ;  32  &  33  Vict.  c.  82;  34  & 
35  Vict.  c.  39  ;  45  &  46  Vict. 
c.  14;  48  &  49  Vict.  c.  33  ;  51  & 

52  Vict.  c.   52 ;  57  &  58  Vict, 
c.  ccxiii. 

Burials.— 15  &  16  Vict.  c.  85  ;  16 
&  17  Vict.  c.  134;  20&21  Vict. 
cc.  35,  81. 

Canals  (Dangerou,i  Places). — 61  & 
62  Vict.  c.  16. 

Coal  Duties  (Abolition  of). — 52  & 

53  Vict.  c.  17. 


Coal   {Sale  of).— 52  &  53  Vict. 

c.  21. 
Dancing  and  Music. — 57  &  58  Vict. 

c.  15. 
Diseases  PreiKUtion. — 46  &  47  Vict. 

c.  35. 
Equalization     of     Rates.  —  57     & 

58  Vict.  c.  53. 
Gas.—2Z  &  24  Vict.  c.  125  ;    34  & 

35  Vict.  c.  41. 
Open  Spaces. — 40  &  41  Vict.  c.  35  ; 

44  &  45  Vict.  c.  34  ;  45  &  46  Vict. 

c.  33  ;   50  &  51  Vict.  cc.  17,  34  ; 

51  &  52  Vict.  c.  40. 
Regidation      of      Traffic. — 30      & 

31  Vict.  c.  134 ;  31  &  32  Vict. 

c.    5 ;    48   Vict.    c.    18 ;  53     & 

54   Vict.    c.    66;  also    (Michael 

Angelo's  Act)  57  Geo.  3,  c.  xxix. 
Relief  of  Poor.— 21   &  28   Vict. 

c.    116;    28  &  29  Vict.  c.  34; 

30  &  31  Vict.  c.  6  ;  32&33  Vict. 

c.  63. 
Seiuers.—\%  &   19   Vict.    c.    120; 

21    &   22  Vict.    c.    104;    25   & 

26  Vict.   c.   102 ;  53  &  54  Vict. 

c.  66. 
Slaughter  Houses.— 21  &  38  Vict. 

c.  67. 
Smoke    Furnaces. — 16  &  17  Vict. 

c.   128  ;   18  &  19  Vict.   c.   121, 

s.  43  ;  19  &  20  Vict.  c.  107. 
Streets.— 51  &  58  Vict.  c.  ccxiii. 
Thames      Preservation.  —  48     & 

49  Vict.  c.  76. 
Unsound   Fish.—2Q    &    27    Vict. 

c.  117;  37  &  38  Vict.  c.  89. 
Water.— 15  &  16  Vict.  c.  84  ;  34& 

35  Vict.  c.   113  ;   50  &  51  Vict. 

c.  21  ;  60  &  61  Vict.  c.  56. 
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CHAPTER  X. 

OF  THE  LAWS  RELATING  TO  PUBLIC  CONVEYANCES. 


It  has  been  the  policy  of  the  legislature  of  this  country  to 
exercise,  over  the  matter  of  public  conveyances,  merely  a 
general  supervision,  trusting  to  the  enterprise  of  individuals 
for  providing  for  the  welfare  of  the  public  in  this  par- 
ticular ;  and  this  subject  will  be  considered  under  three 
heads,  viz.  (I.)  Stage  Coaches,  or  Hackney  Carriages  ; 
(II.)  Railways  ;  and  (III.)  Conveyances  by  Water. 

I.  Stage  Coaches,  or  Hackney  Carriages. — The  Acts 
bearing  on  these,  so  far  as  regards  the  metropolis,  will  be 
found  enumerated  in  the  note  below  (a)  ;  and  so  far  as 
regards  the  other  parts  of  England,  they  are  the  2  & 
3  Will.  IV.  c.  120;  3  &  4  Will.  IV.  c.  48;  and  5  &  6  Vict, 
c.  79  ;  by  the  first  of  which  Acts,  a  "  stage  carriage  "  is 
defined  to  be  every  carriage,  (whatever  be  its  form  or  con- 
struction,) which  is  drawn  by  animal  power  (b)  ;  and  used 
for  the  purpose  of  conveying  passengers  for  hire,  to  and 
from  any  place  in  Great  Britain  ;  and  travelling  at  the 
rate  of  three  miles  or  more  in  the  hour  ;  and  for  which 
separate  fares  shall  be  charged  to  separate  passengers  (c). 
And  the  Acts  provide,  that  no  carriage  shall  be  kept  for 

(a)  1  &  2  Will.  4,  c.  22  ;  6  &  28  &  29  Vict.  c.  83  ;  41  &  42  Vict. 
7  Vict.  c.  86  ;  13  &  14  Vict.  c.  7  ;  c  77,  Pt.  II.  ;  42  &  43  Vict.  c.  67 ; 
16  &  17  Vict.  cc.  33,  127  ;  30  &  59  &  60  Vict.  c.  36 ;  and  61  & 
31  Vict.  c.  134 ;  31  &  32  Vict.  62  Vict.  c.  29  ;  and  (regarding 
c.  .5  ;  32  &  33  Vict.  c.  115  ;  54  &  tramway  cars)  33  &  34  Vict.  c.  78  ; 
55  Vict.  c.  76  ;  59  &  60  Vict.  c.  27.  42  &  43  Vict.  c.  cxciii. 

(b)  See  (regarding  steam  carriages  (c)  2  &  3  Will.  4,  c.  120,  s.  5. 
or  locomotives)  24  &  25  Vict.  c.  70  ; 
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this  purpose,  unless  the  person  who  keeps  it  has  a  licence 
from  the  Board  of  Inland  Revenue  ;  which  must  be 
yearly  renewed,  and  in  respect  of  which  certain  duties  are 
made  payable  (d)  ;  nor  unless  there  be  on  the  carriage 
such  numbered  plates  and  particulars  as  are  directed  by 
the  Acts  ;  and  these  particulars  specify  the  christian  and 
surname  of  the  proprietor,  or  of  one  of  the  proprietors  ; 
the  extreme  places  to  which  the  licence  extends  ;  and  the 
greatest  number  of  inside  and  outside  passengers  which 
the  carriage  may  lawfully  convey  (^)  ;  and  mail  coaches, 
in  particular,  are  the  subject  of  further  special  regula- 
tions (/).  The  Acts  also  impose  penalties  on  those  in 
charge  of  these  carriages,  for  offences  or  acts  of  negligence 
which  militate  against  the  safety  or  convenience  of  the 
public,  — e.g.,  driving  a  stage  coach  without  a  licence,  or 
with  a  defective  licence,  or  without  having  such  plates 
and  particulars  as  above  referred  to  (g)  ;  carrying  too 
many  passengers,  or  too  much  luggage  (/t)  ;  intoxication, 
negligence,  or  furious  driving  (/)  ;  and  in  short,  any  mis- 
conduct, either  in  the  driver  or  in  the  conductor,  which 
shall  endanger  the  safety  or  the  property  of  any  person, 
or  even  seriously  inconvenience  him  (k)  ;  and  furious 
driving  or  racing  (whether  by  a  stage  carriage  or  by  any 
other  carriage),  if  attended  with  any  personal  injury,  is  a 
misdemeanor  even  by  the  common  law  (Z),  And  the  Acts 
further  provide,  that  where  the  driver,  conductor,  or  guard 
of  a  stage  carriage,  who  has  committed  the  offence,  is  not 

(d)  2  &  3  Will.  4,  c.   120,  s.  6  ;  (/t)  3  &  4  Will.  4,  c.  48,  ss.  2,  3, 
10   &    11    Vict,    c,   42,  s.   2  ;  and       4  ;  5  &  6  Vict.  c.  79,  s.  15. 

32  &  33  Vict.  c.  14,  s.  7.  (i)  2  &  3  Will.  4,  c.  120,  s.  48. 

(e)  2  &  3  Will.  4,  c.  120,  s.  36  ;  i^')  ^■'^   i^"'"'^   Kippens,    [1897] 
5  &  6  Vict.  c.  79,  ss.  11,  13,  14.             1  Q-  B.  1. 

//•^of,■Jw■ll     .         ion        AR  (0  24  &  25  Vict.   c.    100,  s.  35 ; 

(J)  2&  3  Will.  4,  c.  120,  s.  46  ;  \'  ' 


5  &  6  Vict.  c.  79,  s.  12. 


and  see  41  &  42  Vict.  c.  77  ;  and 
(as  to  bicycles,  &c. )  51  &  52  Vict. 


(£,)  2  &  3  Will.  4,  c.  120,  ss.  30-      ^_  ^^^  ^  g^  .  ^^^  (^g  ^^  omnibuses) 
36  ;  5  &  6  Vict.  c.  79,  s.  14.  ^^  ^  53  yj^^_  ^_  ^^^ 
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known,  or  cannot  be  found,  the  'proiyrietor  shall  be  liable 
to  the  penalty  (m), — unless  he  prove  (by  evidence  other 
than  his  own  testimony),  that  the  offence  was  committed 
without  his  privity  or  knowledge,  and  without  any  benefit 
therefrom  to  himself,  and  that  he  has  used  his  best 
endeavours  to  find  out  the  offending  driver,  conductor,  or 
guard  (w).  And  a  "  liglit  locomotive  "  within  the  meaning 
of  the  59  &  GO  Vict.  c.  36,  is  a  carriage  within  all  these 
provisions  ;  but  the  "  licensed  locomotives  "  and  "  registered 
locomotives^''  which  are  provided  for  by  the  61  &  62  Vict. 
c.  29,  are  regulated  by  the  specific  provisions  contained  in 
that  Act. 

II.  Railways. — These  are  usually  constructed  (and  to 
some  extent  regulated)  under  the  provisions  of  special 
Acts  from  time  to  time  passed  for  the  purpose  ;  and  in 
which  special  Acts  are  usually  incorporated  the  Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  and 
(in  the  case  of  special  Acts  passed  after  July,  1863),  the 
Railways  Clauses  Act,  1863  (26  &  27  Vict.  c.  92).  But 
there  exist  also  the  following  statutes  affecting  railways  in 
general:  1  &  2  Vict.  c.  98;  3  &  4  Vict.  c.  97;  5  &  6  Vict, 
c.  55  ;  7  &  8  Vict.  c.  85  ;  8  &  9  Vict.  c.  96  ;  9  &  10  Vict, 
c.  57;  12  &  13  Vict.  c.  xl.;  13  &  14  Vict.  c.  xxxiii.;  13  & 
14  Vict.  c.  83  ;  14  &  15  Vict.  c.  64;  15  &  16  Vict.  cap.  c; 
17  &  18  Vict.  c.  31  ;  22  &  23  Vict.  c.  59  ;  24  &  25  Vict. 
c.  97,  ss.  35—38  ;  c.  100,  ss.  32,  34  ;  29  &  30  Vict.  c.  108; 
30  &  31  Vict.  c.  127;  31  &  32  Vict.  c.  119;  32  &  33  Vict, 
c.  114  ;  33  &  34  Vict.  c.  19  ;  34  &  35  Vict.  c.  78  ;  35  &. 
36  Vict.  c.  50  ;  36  &  37  Vict.  cc.  48,  76  ;  38  &  39  Vict, 
c.  31  ;  41  &  42  Vict.  c.  20  ;  42  &  43  Vict.  c.  56  ;  46  & 
47  Vict.  c.  34  ;  51  &  52  Vict.  c.  25  ;  52  &  53  Vict.  c.  57  ; 
55  &  56  Vict.  c.  44  ;  and  57  &  58  Vict.  c.  54  (o). 

(m)  2  &  3  Will.  4,  c.  120,  s.  49  ;  (o)  See  also  (as  to  light  railways) 

(j   &   7  Vict.    c.  86,    s.    35  ;  12  &  59  &  60  Vict.  c.  48  ;  and  the  Rules 

13  Vict.  c.  92,  s.  22.  of  August,  1898,  made  under  that 

(w)  2  &  3  Will.  4,  c.  120,  s.  49.  Act. 
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Under  these  statutes,  the  general  supervision  and  regu- 
lation of  all  railways  is  entrusted  to  the  Board  of  Trade  ; 
but  by  the  36  &  37  Vict.  c.  48,  s.  10,  certain  of  the  powers 
and  duties  of  the  Board  of  Trade  in  relation  to  railways 
were  transferred  to  the  Railway  Commissioners  appointed 
under  that  Act  ;  and  this  transfer  is  continued  under  the 
Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Vict.  c.  25). 
Under  the  provisions  of  the  specified  Railway  Acts,  it  is 
made  unlawful  to  open  any  railway,  or  portion  of  a  rail- 
way, for  the  public  conveyance  of  passengers,  until  one 
month's  notice  in  writing  shall  have  been  given  to  the 
Board  of  Trade  of  the  intention  of  the  company  to  open 
the  same  for  traffic ;  and  ten  days'  notice  of  the  time  when 
the  railway  will  be  complete  and  ready  for  their  inspection 
must  also  be  given  to  the  Board  {p);  and  the  Board  may 
postpone  the  opening  of  any  railway,  until  satisfied  that 
the  public  may  use  the  same  without  danger.  And  in 
execution  of  its  general  control  of  railways,  the  Board 
orders  every  railway  company  to  make  returns  to  them  of 
the  aggregate  traffic  in  passengers,  cattle,  and  goods  ;  of 
the  occurrence  of  any  serious  railway  accidents ;  and  of  all 
tolls  and  rates  from  time  to  time  levied  (q) ;  and  the  Board 
appoints  proper  persons  as  inspectors  of  railways  (r). 
Moreover,  every  railway  companj'  (whether  specially  called 
upon  to  do  so  or  not)  must  report  to  the  Board  of  Trade 
every  accident  attended  with  serious  personal  injury, 
within  forty-eight  hours  of  its  occurrence  (s)  ;  and  is 
required  to  lay  before  the  Board,  for  its  approbation, 
certified  copies  of  the  bye-laws  and  regulations  by  which 
it  is  governed  (<), — which  bye-laws  may  be  either  sanctioned 
or  disallowed  by  the  Board  at  its  pleasure;  and  the  Board 
may  direct  the  attorney-general  to  proceed  against  any 


ip)  5  &  6  Vict.  c.  55,  ss.  4,  5.  (r)  3  &  4  Vict.  c.  97,  a.  5  ;  7 

(g)  3  &  4  Vict.  c.  97,  s.  3  ;  5  &       8  Vict.  c.  85,  s.  15. 
6  Vict.  c.  55,  s.  8.  (s)  5&  6  Vict.  c.  55,  s.  7. 

(<)  3  &  4  Vict.  c.  97,  ss.  7,  8. 
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railway  company,  for  non-compliance  with  the  provisions 
either  of  its  special  Act  or  of  any  of  the  general  Acts  regu- 
lative of  railways,  or  for  any  unlawful  act  whatsoever  (u). 

The  Railway  Acts  contain  also  provisions,  regulating 
the  liability  of  railway  companies  for  neglect  or  default 
in  the  carriage  of  goods  (x)  ;  authorizing  the  summary 
apprehension  and  punishment  of  engine-drivers,  and  other 
servants  of  the  company,  guilty  of  any  misconduct  (?/)  ; 
and  subjecting  to  punishment  all  ill-disposed  persons 
obstructing  or  injuring  any  railway  engine  or  carriage, 
or  endangering  the  safety  of  the  passengers  (z).  And, 
under  the  particular  provisions  of  the  Acts,  railway  com- 
panies (amongst  other  obligations)  are  required  to  maintain 
and  keep  in  repair  good  and  sufficient  fences  along  their 
lines  (a)  ;  to  transport,  at  a  settled  rate,  military  and  police 
forces  (b)  and  mails  (c)  ;  to  afford  all  reasonable  facilities 
for  the  conveyance  of  traffic,  without  any  undue  preference 
of  particular  persons  or  companies,  or  of  particular 
descriptions  of  traffic  (d)  ;  to  permit  and  facilitate  the 
introduction  of  electric  telegraphs  upon  their  lines  (e)  ; 
to  keep  accounts  of  the  money  received  for  the  conveyance 
of  passengers,  or  from  other  sources,  upon  their  respective 
lines,  and  to  deliver  copies  of  such  accounts  to  the  Board 
of  Inland  Revenue  ;  and  to  pay  a  monthly  duty  on  their 
receipts  (/). 

By  one  of  the  statutes  above  mentioned,  viz.,  7  & 
8  Vict.  c.  85,  it  was  provided,  that  if, — at  any  time  after 

(u)  7   &   8   Vict.  c.  85,   ss.    16  (a)  5  &  6  Vict.  c.  55,  s.  10. 

—18.  (b)  Sect.  20  ;  7  &  8  Vict.  c.  85, 

{x)  8  &  9  Vict.  c.  20,  s.  89  ;  14&  s.  12  ;  46  &  47  Vict.  c.  34,  s.  6. 
15  Vict.  c.  19,  ss.  6,  8,  10  ;  17  &  (c)  1  &  2  Vict.  c.  98  ;  7  &  8  Vict. 

18  Vict.  c.  31,  s.  7 ;  31  &  32  Vict.  c.  85,  s.  11. 
c.  129,  ss.  14—21.  id)  17  &  18  Vict.  c.  31,  ss.  1—6. 

{y)  3  &  4  Vict.  c.  97,  ss.  13,  14  ;  (e)  7  &  8  Vict.  c.  85,  ss.  14, 15. 

5  &  6  Vict.  c.  55,  ss.  17,  18.  (/)  5  &  6  Vict.  c.  79,  s.  4  ;  10  & 

{z)  24  &  25  Vict.  c.  97,  ss.  35—  11  Vict.  c.  42. 
38 ;  c.  100,  ss.  32—34. 
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twenty-one  years  from  the  passing  of  the  special  Act  for 
any  passenger  railway  established  after  the  year  1844, — the 
average  divisible  profits  for  three  successive  years,  upon 
the  paid-up  capital  stock  of  such  passenger  railway 
company,  should  be  found  to  equal  or  exceed  lOZ.  per 
cent.,  the  Lords  of  the  Treasury  should  be  at  liberty,  (an 
Act  of  Parliament  being  first  obtained  for  that  purpose,) 
to  revise  and  reduce  the  fares,  upon  condition  of  giving 
the  company  a  guarantee  to  make  good  their  profits  to 
the  amount  of  101.  per  cent,  during  the  existence  of  such 
reduced  scale  ;  or  the  Treasury  might  purchase  the  rail- 
way, whatever  might  be  the  rate  of  divisible  profits  earned 
thereon  (g)  ;  and  this  right  of  purchase  was  subsequently 
extended  to  the  electric  telegraphs  (/t)  ;  and  the  Act  also 
required  railway  companies  in  general  to  secure,  to  the 
poorer  class  of  travellers,  the  means  of  travelling  by  cheap 
trains,  i.e.  at  moderate  fares,  and  in  carriages  protected 
from  the  weather  (^). 

The  Act  7  &  8  Vict.  c.  85  also  prohibited  railway  com- 
panies from  raising  loans  for  the  future  on  negotiable 
securities,  except  as  authorized  by  parliamentary  enact- 
ment (/;)  ;  and  the  8  &  9  Vict.  c.  16,  ss.  38 — 55,  as 
amended  by  the  28  &  29  Vict.  c.  78,  and  33  &  34  Vict. 
c.  20,  contains  numerous  regulations  with  regard  to  rail- 
way companies  borrowing  money  on  bond  or  mortgage  (I)  ; 
and  provision  has  been  made,  by  the  30  &  31  Vict.  c.  127, 
with  regard  to  the  financial  arrangements  of  insolvent 
railway  companies,  as  well  for  the  protection  of  their 
creditors  on  the  one   hand,  as  also  for   the  protection   of 

{g)  7  &  8  Vict.  c.  85,  ss.  1—4.  c  75  ;  23  &  24  Vict.  c.  41  ;  46  & 
(h)  31  &  32  Vict.  c.  110.  47  Vict.  c.  34,  s.  3). 
{{)     The    fare    for    third-class  i^)  7  &  8  Vict.  c.  85,  s.  19. 
passengers,    by    these    cheap    or  {I)  Prince  v.  Great  Western  Bail- 
government  tra,ms,  is  not  to  exceed  way   Covipany,    16    Mee.    &   W. 
one  penny  per  mile  (21  &  22  Vict.  244. 
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their  shareholders  on  the  other  (m)  ;  and  the  Act  31  & 
32  Vict.  c.  119,  which  deals  with  the  accounts  of  railway 
companies,  provides  for  the  protection  of  the  shareholders, 
by  inspection  of  such  accounts,  and  by  a  proper  system 
of  audits. 

The  Act  31  &  32  Vict.  c.  119  contains  also  provisions 
for  securing  the  safety  and  comfort  of  the  public,  and 
(among  others)  this  important  regulation,  that  in  every 
passenger  train  which  travels  more  than  twenty  miles 
without  stopping,  there  shall  be  provided  such  sufficient 
means  of  communication,  between  the  passengers  and  the 
servants  of  the  company  in  charge  of  the  train,  as  the 
Board  of  Trade  shall  approve  (n). 

III.  Conveyances  by  Water, — that  is  to  say,  the 
carriage  of  passengers  in  merchant  ships  generally,  and 
being  either  steamers  or  sailing  vessels,  —  particular 
rivers  {e.g.,  the  Thames)  having  their  own  particular 
regulations  (o). 

Firstly,  as  to  Steamers. — The  Merchant  Shipping  Act, 
1894,  continuing  the  like  provisions  contained  in  the  earlier 
Acts  referred  to  in  the  chapter  on  Navigation  (p),  provides, 
that  every  "  passenger  steamer," — being  any  "  British 
"  steam-ship  carrying  passengers  to,  from,  or  between  any 
"  place  or  places  in  the  United  Kingdom  (excepting  steam 
"  ferry-boats  working  on  chains,  commonly  called  steam 
"  bridges),  or  any  foreign  steam-ship  carrying  passengers 
"  between  places  in  the  United  Kingdom  "  (q), — which 
shall  carry  a  greater  number  of  passengers  than  twelve, 
shall  be  surveyed  by,  and  reported  upon  to,  the  Board  of 


(m)  In  re  Potteries,  Shrewsbuiy,  (o)  2  &  3  Philip  &  Mary,  c.  16  ; 

and  North   Wales   Railway   Com-  22  &  23  Vict.  c.  xxxiii. 
pany,    Law    Rep.,    5    Ch.    App.  {p)  See  also  the  Chinese  Passen- 

67.  gers  Act,  1855,  18  &  19  Vict.  c.  104. 

(n)  31  &  32  Vict.  c.  119,  s.  22.  {q)  57  &  58  Vict.  c.  60,  s.  267. 
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Trade  at  least  once  in  every  year  (r)  ;  and  shall  proceed 
on  no  voyage  with  passengers,  unless  the  owner  or  master 
has  received  from  the  Board  a  certificate  applicable  to 
the  voyage,  and  showing  that  the  provisions  of  the  Act 
have  been  complied  with  (s)  ;  and  in  case  the  captain 
or  person  in  charge  receives  on  board  any  number  of 
passengers  greater  than  the  number  allowed  by  the 
certificate,  the  owner  or  master  is  made  liable  to  pecuniary 
penalties.  And  the  master  of  every  such  ship  carrying 
passengers  between  places  in  the  United  Kingdom  shall, 
when  navigating  within  the  limits  of  any  district  for 
which  pilots  are  licensed,  (unless  he  or  his  mate  has  a 
certificate  enabling  him  to  conduct  the  vessel  himself,) 
employ  a  qualified  pilot  ;  and,  if  he  fails  to  do  so,  he  is 
liable  to  a  penalty  not  exceeding  lOOZ.  (t).  And  we  have 
seen,  on  p.  171,  supra,  that  the  masters  of  all  foreign- 
going  vessels  and  of  home-trade  passenger  ships  must 
have  either  the  certificate  of  competency  or  of  service 
there  mentioned  ;  and  wherever  such  certificate  is  necessary, 
then  the  vessel  or  ship,  if  a  steamer,  is  to  have  also  on 
board  a  certificated  engineer  or  engineers. 

Secondly  as  to  Passenger  Ships  generally,  otherwise 
called  Emigrant  Ships. — The  Passengers  Acts,  1855, 
1863,  1872,  and  1876  (being  respectively  the  18  & 
19  Vict.  c.  119,  26  &  27  Vict.  c.  51,  35  &  36  Vict.  c.  73, 
and  39  &  40  Vict.  c.  80),  extended  to  every  sea-going 
vessel,  whether  British  or  foreign,  which  carried  more  than 
Jifti/  passengers  (u),  from  the  United  Kingdom  to  any 
place  out  of  Europe,  and  not  being  within  the  Mediter- 
ranean Sea  (.«)  ;  and  the  execution  of  the  Acts  was 
committed  to  "  the  Board  of  Trade "  (y),  or  (in  her 
Majesty's  possessions  abroad)  to  the  officers  there  specially 

(r)  57  &  58  Vict.  c.  60,  s.  271.  (u)  26  &  27  Vict.  c.  51,   s.   3; 

(s)  Ibid.  52  &  53  Vict.  c.  29. 

(0  Ibid.,  s.  604;    The  Hanna,  [x)  18  &  19  Vict.  c.  119,  s.  4. 

Law  Rep.,  1  Adm.  &  Ecc.  283.  (y)  35  &  36  Vict.  c.  73,  s.  5. 
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appointed  for  the  purpose,  and  (in  their  absence)  to  the 
chief  customs  officer  of  the  place  (z).  But  all  the  specified 
Acts  (save  some  few  sections  of  the  Act  of  1872)  have  now 
been  repealed,  and  their  provisions  re-enacted  with  amend- 
ments, by  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict. 
c.  60).  And  the  last-mentioned  Act,  after  defining  an 
emigrant  ship  as  "  every  sea-going  ship,  whether  British 
or  foreign,  and  whether  or  not  conveying  mails,  carrying  " 
{seil.,  upon  foreign  voyages)  "  more  than  Jjfty  steerage 
passengers  "  (or  more  such  passengers  than  according  to  a 
certain  proportion  of  the  ship's  registered  tonnage  for  each 
statute  adult)  (a), — provides  (in  effect)  as  follows,  that  is 
to  say  : — that  no  such  ship  (unless  it  be  a  duly  certificated 
passenger  steamer)  shall  clear  out  to  sea,  until  duly  sur- 
veyed and  reported  seaworthy  (h)  ;  nor  until  the  master 
shall  have  obtained,  from  the  proper  authority  at  the  port 
of  clearance,  a  certificate  that  the  requirements  of  the  Act 
have  been  duly  complied  with,  and  that  the  ship  is  sea- 
worthy, in  safe  trim,  and  in  all  respects  fit  for  her  voyage, 
and  her  passengers  and  crew  in  a  fit  state  to  proceed  (c)  ; 
nor  until  the  master  shall  have  joined  in  a  bond  to  the 
crown  in  the  sum  of  2,000/.  or  (where  neither  the  owners 
nor  the  charterers  reside  in  the  United  Kingdom)  in  the 
sum  of  5,000Z.,  conditioned,  inter  alia,  for  the  seaworthi- 
ness of  the  vessel  (d).  The  Act  contains  also  a  great  many 
provisions  for  limiting  the  number  and  ensuring  the  safety 
and  accommodation,  health  and  welfare,  of  the  pas- 
sengers (e), — and  for  regulating  colonial  voyages,  as 
defined  in  the  Act  (/)  ;  but  with  regard  to  vessels  plying 
between  ports  in  Australasia,  the  governor  of  the  colony 
from  which  the  vessel  proceeds  is  also  authorized  to  make 
the   proper    regulations   (cf).     The   Act   of   1894   further 

(s)  18  &  19  Vict.  c.  119,  ss.  8,  9.  (d)  Ibid.  s.  309. 

(a)  57  &  58  Vict.  c.  60,  s.  268.  (e)  Ibid.  ss.  291—308. 

(b)  Ibid.  s.  289.  (/)  Ibid.  s.  366. 

(c)  Ibid.  s.  314.  ig)  Ibid.  s.  367. 
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provides,  that  the  master  of  every  ship  bringing  steerage 
passengers  into  the  United  Kingdom,  from  any  place  out 
of  Europe,  and  not  within  the  Mediterranean  Sea,  shall, 
twenty-four  hours  after  arrival,  deliver  to  the  proper 
authority  a  correct  list,  under  his  signature,  specifying  the 
names,  ages,  and  callings  of  all  the  steerage  passengers 
embarked,  and  the  ports  from  whence  they  came  ;  and 
which  of  them  (if  any)  have  died,  (with  the  supposed  cause 
of  death,)  or  have  been  born,  during  the  voyage  ;  and  if 
the  master  shall  fail  to  deliver  such  list,  or  it  be  wilfully 
false,  he  incurs  a  penalty  not  exceeding  50Z.  (h)  ;  and  if 
any  ship  })ringing  steerage  passengers  into  the  United 
Kingdom  from  any  place  out  of  Europe,  and  not  within 
the  Mediterranean  Sea,  has  on  board  a  greater  number 
of  steerage  passengers  than  is  allowed  by  the  Act  for 
passengers  from  the  United  Kingdom,  the  master  is 
liable  to  a  fine  not  exceeding  lOZ.  for  every  statute  adult 
constituting  such  excess  (/). 

{h)  51  &  58  Vict.  c.  60,  s.  336.  [i)  Ibid.  s.  337. 
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CHAPTER   XI. 

OF    THE    LAWS    KELATING    TO    THE    PRESS. 


The  law  of  copyright  in  books,  newspapers,  pamphlets, 
&c.,  having  been  already  discussed,  we  are  now  to  consider 
the  law  relating  to  printers  and  publishers  generally,  and 
to  the  press.  For  the  press  is  a  mighty  engine  for  good 
or  for  evil,  according  as  it  is  used  ;  and  therefore,  from  its 
very  nature,  it  requires  to  be  kept  under  due  restraint  ;  and 
there  existed  in  this  country  a  censorship  of  the  press  from 
the  time  of  Henry  VIII., — a  censorship  which  was  exer- 
cised originally  in  the  Court  of  Star  Chamber.  And  w^hen 
that  court  was  abolished,  in  1641,  the  like  jurisdiction  was 
repeatedly  exercised  by  the  Long  Parliament,  and  notably 
in  the  years  1643,  1647,  1649,  and  1652  (a).  After  the 
Restoration,  in  1660,  the  censorship  was  regulated  and 
continued  under  the  14  Car.  II.  c.  33  ;  which  Act  expired 
in  the  year  1679,  but  was  revived  by  1  Jac.  II.  c.  17,  and 
afterwards  continued  by  4  Will.  &  Mary,  c.  24,  till  the  year 
1694,  since  which  last-mentioned  year  this  censorship  has 
ceased.  And  although  no  censorship  has  since  that  year 
been,  or  is  now,  exercised  in  this  country  over  the  press, 
still  the  press  is  duly  held  in  check,  by  certain  restrictive 
provisions,  having  for  their  general  object  to  ascertain  in 
every  instance  the  printer  and  publisher  of  every  book, 
newspaper,  &c., — so  as  to  make  these  gentlemen  amen- 
able to  the  law  wherever  the  purposes  of  civil  redress  or 
of  criminal  justice  require  (b). 

(a)  Scobell,   i.  44,    134  ;  ii.  88,  (6)  The  Queen  v.   HicMin,  Law 

230.  Rep.,  3  Q.  B.  360. 
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The  restrictive  provisions  referred  to  are  principally 
those  contained  in  the  2nd  schedule  to  the  Act  32  & 
33  Vict.  c.  24  ;  which  Act  repealed  a  great  number  of 
prior  Acts,  and  parts  of  prior  Acts,  which  were  deemed 
to  be  hostile  to  the  legitimate  freedom  of  printing  (c),  and 
re-enacted  those  portions  of  such  prior  Acts  which  appeared, 
or  were  deemed,  to  impose  only  reasonable  restrictions  on 
the  liberty  of  printing  and  of  the  press.  The  Principal  Act, 
32  &  33  Vict.  c.  24,  has  been  itself  also  amended  succes- 
sively by  the  44  &  45  Vict.  c.  60,  and  by  the  51  &  52  Vict, 
c.  64  ;  and  the  provisions  of  these  three  Acts  may  (as  to 
their  general  effect)  be  stated  as  follows,  that  is  to  say  : — 
That  every  person  who  shall  print  any  paper  for  hire  or 
gain  shall  carefully  preserve  and  keep  one  copy  (at  least) 
of  such  paper  ;  and  shall  write  or  print  thereon,  in  fair  and 
legible  characters,  the  name  and  place  of  abode  of  his 
employer  ;  and  for  neglecting  to  do  so,  or  if  he  fail  to 
produce  the  copy  to  any  justice  who,  within  the  space  of 
six  calendar  months,  shall  demand  a  sight  thereof,  he  is  to 
incur  a  penalty,  for  every  such  neglect  or  omission,  of  20/. 
And,  further,  every  person  who  prints  any  paper  or  book 
whatsoever,  for  publication  or  dispersion,  must  print  upon 
the  front  thereof  (if  the  same  be  printed  upon  one  side 
only),  or  upon  the  first  or  last  leaf  of  every  paper  or  book 
consisting  of  more  than  one  leaf,  in  legible  characters,  his 
name  and  usual  place  of  abode  or  business  ;  and  for 
neglecting  to  do  so,  he  and  every  person  publishing  or 
dispersing,  or  assisting  in  publishing  or  dispersing,  any 
paper  or  book  printed  without  such  particulars,  forfeits,  for 
every  copy  so  printed,  a  sum  not  exceeding  51.  But  in 
the  case  of  books  or  papers  printed  at  the  University  Press 
of  Oxford,  or  at  the  Pitt  Press  of  Cambridge,  the  printer, 
instead  of  printing  his  name  thereon,  is  merely  to  print 
the  following  words,   "Printed   at  the  University  Press 

((■)  39  Geo.   3,  c.  79 ;  51  Geo.  3,  c.  65  ;  6  &  7  Will.  4,  c.  76  ;  2  & 
3  Vict.  c.  12 ;  and  9  &  10  Vict.  c.  33, 

p  2 
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Oxford,"  or  (as  the  case  may  bo)  "  Printed  at  the  Pitt 
Press,  Cambridge  "  (d).  Also,  the  above  provision  with 
respect  to  the  printer's  name  and  place  of  abode  does  not 
extend  to  any  papers  printed  by  the  authority,  and  for  the 
use,  of  either  House  of  Parliament  (e)  ;  or  to  any  bank 
note  or  security  for  payment  of  money  ;  or  to  any  bill 
of  lading,  policy  of  insurance,  letter  of  attorney,  deed 
or  agreement,  transfer  or  assignment  of  public  stock  or 
securities,  or  dividend  warrant  thereon  ;  or  to  any  receipt 
for  money  or  goods ;  or  to  any  proceedings  in  any  court  of 
law  or  equity.  And  as  regards  the  penalties  imposed 
by  the  32  &  33  Vict.  c.  24,  no  person  is  to  be  sued  but 
within  three  months  after  the  offence  ;  and  the  action  is  to 
be  brought  in  the  name  of  the  attorney-general  or  solicitor- 
general. 

The  Act  44  &  45  Vict.  c.  60,  also  provides  (by  section  8) 
for  a  register  of  the  proprietors  of  newspapers,  to  be 
kept  by  the  registrar  of  joint  stock  companies  ;  and  (by 
section  7)  for  the  registration  in  such  register  of  one  or 
more  responsible  "  representative  proprietors,"  where  the 
proprietary  is  numerous  ;  and  (by  section  9)  it  is  made 
the  duty  of  all  printers  and  publishers  of  newspapers, 
to  make  returns  to  the  registrar  of  various  particulars,^ — 
including  the  title  of  the  newspaper,  and  the  names  and 
occupations  and  places  of  business  and  of  residence  of  all 
the  proprietors  ;  and  for  neglect  to  make  such  returns,  the 
printer  or  publisher  offending  is  (by  section  10)  made 
liable  to  a  penalty  not  exceeding  25Z. ;  and  he  may  be 
summarily  ordered  to  make  the  necessary  returns  ;  and 
the  penalty  is  recoverable  (by  section  16)  before  any  court 
of  summary  jurisdiction,  in  accordance  with  the  Summary 
Jurisdiction  Acts.  But  by  way  of  affording  to  honest 
printers   and   publishers,  who  are    reasonably  careful  of 

(rf)  Bensley  v.  Bignold,  5  B.  &  (e)  32&33Vict.c.24,  Sched.  II., 

A.  335  ;  Merchant  v.  Evam,  2  re-enacting  39  Geo.  3,  c.  79,  s.  28  ; 
Moore,  14.  and  51  Geo.  3,  c.  65,  s.  3. 
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what  they  permit  to  appear  in  the  newspapers  printed  or 
pubHshed  by  them,  it  was  provided,  by  the  44  &  45  Vict. 
c.  50,  that  newspaper  reports  of  certain  meetings  should 
be  privileged  (section  2)  ;  and  that  no  prosecution  for  a 
libel  contained  therein  should  be  commenced  without  the 
fiat  of  the  director  of  criminal  prosecutions  (section  3), — 
both  which   provisions  have    now   been    repealed  by  the 
51  &  52  Vict.  c.  (34  ;  and  the  51  &  52  Vict.  c.  64,  has  now 
enacted  more  liberally  as  follows,  that  is  to  say  : — That 
a  fair  and  accurate  report  of  any  proceedings  (not  including 
any  blasphemous  or  indecent  part  thereof)   in  courts  of 
justice  (section    3)  (/), — or   a    fair    and    accurate  report 
of  any  public  (and  certain  other)  meetings,  not  including 
any  blasphemous  or  indecent  matter  (section  4), — shall  be 
privileged  ;  and  that  no  prosecution   for  any  newspaper 
libel  shall  be  commenced,  without  the  order  of  a  judge  at 
chambers  first  had  and  obtained  for  the  purpose,  on  due 
notice  to  the  proposed  defendant  (section  8).     And   the 
Act  contains  also    provisions   (in    relief  of  printers    and 
publishers)    against   vexatious    actions    and    unrighteous 
damages  (sections  5,  6),  besides  provisions  (in  favour  of 
public  chastity  and  purity)  against  the  disclosure  of  any 
obscene  matter  contained  in  any   alleged  libellous  book, 
newspaper,  pamphlet,  &c.  (section  7). 

(/)  Kimber  v.  Press  Association,  [1893]  1  Q.  B.  65. 
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CHAPTER   XII. 

OF  THE  LAWS  RELATING  TO  HOUSES   OF   PUBLIC    RECEPTION 
AND    ENTERTAINMENT. 


The  matters  which  next  demand  our  consideration  are  the 
laws  which  relate  to  Public  Houses  and  to  Theatres. 

1.  Public  Houses. — The  enactments  relating  to  public 
houses  are  of  two  kinds, — the  first  having  in  view  the 
subject  of  revenue  ;  and  the  others  having  in  view  the  proper 
police  regulation  of  these  places,  and  the  prevention  of  the 
abuses  to  which  they  are  peculiarly  subject.  And  as  we 
have  in  a  previous  volume  already  sufficiently  discussed 
such  of  these  enactments  as  relate  to  the  Revenue  or 
Excise,  we  will  here  only  mention,  that  (by  one  of  these 
enactments)  any  person  selling  wine,  spirits,  beer,  cider, 
or  perry,  by  retail,  who  shall  carry  on  such  trade  without 
an  excise  licence,  forfeits  for  every  such  oflfeuce  the  sum  of 
50Z.  (a)  ;  and  we  pass  on  therefore,  at  once,  to  consider 
the  enactments  which  relate  to  (and  provide  for)  the  police 
regulation  of  public  houses. 

Now  these  last-mentioned  enactments  commence  as 
early  as  the  reign  of  Edward  the  Sixth  (U)  :  but  the  chief 
of  them,  which  are  now  in  force,  are  the  9  Geo.  IV.  c.  61 
("  The  Alehouse  Act,  1828"),  32  &  33  Vict.  c.  27  ("The 
Wine  and  Beerhouse  Act,  1869  "),  33  &  34  Vict.  c.  29 
("  The  Wine  and  Beerhouse  Act  Amendment  Act,  1870"), 
and  35  &  36  Vict.  c.  94  ("  The  Licensing  Act,  1872  "), 

(a)  6  Geo.  4,  c.  81,  s.  26 ;  7  &       c.     27  ;      and    24    &     25    Vict. 
8  Geo.  4,  c.  53  ;  4  &  5  Vict.  c.  20  ;       c.  91. 
18  &  19  Vict.  c.  38  ;  23  &  24  Vict.  (/*)  5  &  6  Edw.  6,  c.  25. 
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as  amended  by  the  37  &  38.  Vict.  c.  49,  43  &  44  Vict. 
cc.  6,  20,  45  &  46  Vict.  c.  34,  47  &  48  Vict.  c.  29,  and 
49  &  50  Vict.  c.  56  (c). 

Under  these  Acts,  every  keeper  of  an  inn,  alehouse,  or 
victualling  house,  wherein  is  sold  wine,  spirits,  beer,  cider, 
perry,  or  other  exciseable  liquors,  by  retail,  to  be  consumed 
either  on  or  ojf  the  premises,  must,  in  addition  to  his  excise 
licence  (d),  obtain  a  licence  from  the  justices  having  juris- 
diction in  the  place  where  the  house  is  situate  (e)  ;  and 
such  licence  is  applied  for  at  the  "  general  annual  licensing 
meeting  "  held  in  pursuance  of  the  above  statutes  ;  and  it 
wfts  (and  is)  only  refused,  in  general,  for  some  reasonable 


(c)  The  25  Geo.  2,  c.  36  (as 
amended  by  the  38  &  39  Vict, 
c.  21),  required  every  house,  room, 
garden,  or  other  place,  kept  in 
London  or  West7m)ister,  or  within 
a  circuit  of  liotnty  miles,  for  public 
dancing,  music,  or  other  public 
entertainment  of  the  like  kind,  ' '  to 
be  licensed  by  the  magistrates  at 
quarter  sessions  (and  under  the 
51  &  52  Vict.  c.  41,  s.  3,  by  the 
London  County  Council),  under 
the  penalty  of  being  deemed  (and 
punishable  as)  a  disorderly  house" ; 
and  over  the  doors  of  such  places, 
there  must  have  been  affixed  and 
kept  the  words  "  Licensed  pur- 
suant to  Act  of  Parliament  of  the 
twenty-fifth  of  King  George  the 
Second"  ;  and  such  houses  and 
places  were  not  (as  a  general  rule) 
allowed  to  be  opened  for  the  pur- 
pose of  public  entertainment  before 
the  hour  of  noon  ;  but  the  law  upon 
this  subject  is  now  contained  in 
the  Music  and  Dancing  Licenses 
(Middlesex)  Act,  1894  (57  & 
58  Vict.  c.  15),  which  came  into 
operation    on    the    1st    January, 


1895  :  and  the  new  Act  extends 
to  the  whole  administrative  count}- 
of  Middlesex,  and  consolidates 
the  previous  Acts,  the  new  super- 
scription to  be  affixed  over  the 
doors  of  the  licensed  premises 
being  "  Licensed  in  pursuance  of 
Act  of  Parliament  for  "  [dancing, 
or  whatever  else  the  licence  is  for). 
And  see  9  Geo.  4,  c.  47  (as  to 
packet  boats)  ;  5  &  6  Will.  4,  c.  39 
(as  to  theatres)  ;  23  &  24  Vict, 
c.  27  (as  to  refreshment  houses) ; 
and  51  &  52  Vict.  c.  41,  s.  3  (as  to 
race-courses). 

{d)  R.  v.  Drake,  6  Mau.  &  Sel. 
116;  /?.  V.  Downs,  3  T.  R.  560. 

(e)  Prior  to  the  "Licensing 
Acts  "  above  mentioned,  the  law 
as  to  the  sale  of  "beer,  cider,  and 
perry,"  for  consumption  off  the 
premises,  was  regulated  by  the 
11  Geo.  4  &  1  Will.  4,  c.  64 ;  4  & 
5  Will.  4,  c.  85 ;  and  3  &  4  Vict. 
c.  61  (a  group  of  statutes  com- 
monly known  as  the  "Beer  Acts") ; 
and  under  these,  no  licence  from 
the  justices  was  required,  but  an 
excise  licence  only. 
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objection  on  the  ground  of  character  or  otherwise  (/)  ; 
but  as  regards  licences  for  the  sale  of  beer,  by  retail,  for 
consumption  off  live  premises,  the  licensing  justices  always 
had  an  absolute  discretion  (g)  ;  and  apparently  the  grant 
or  renewal  of  the  licence,  whether  for  consumption  on  or 
off  the  premises,  is  in  all  cases  now  to  be  considered  as 
lying  in  the  absolute  discretion  of  the  justices  (/t). 

These  licences  to  sell  exciseable  liquors  are  granted  by 
the  magistrates  subject  to  certain  conditions,  which  have 
for  their  object  the  preservation  of  sobriety  and  decorum  on 
the  licensed  premises  ;  and,  still  further  to  promote  that 
object,  and  with  a  view  also  to  discouraging  unnecessary 
indulgence  in  drink  generally,  it  was  enacted,  by  "  The 
Tippling  Act "  (/),  that  no  action  should  be  maintained 
for  a  debt  for  spirituous  liquors  (scilicet,  consumed  on  the 
licensed  premises),  unless  honci  fide  contracted  at  one  time 
to  the  amount  of  twenty  shillings  and  upwards  ;  and  by  51  & 
52  Vict.  c.  43,  s.  182,  that  no  action  should  be  maintained 
for  any  debt  for  ale,  porter,  beer,  cider,  or  perry  consumed 
on  the  premises  where  the  same  was  sold  or  supplied. 
And  with  the  same  objects  in  view,  and  by  means  of  the 
Licensing  Acts,  the  law  has  subjected  public  houses  and 
all  other  places  in  which  any  species  of  intoxicating  liquors 
are  sold  by  retail,  whether  intended  to  be  consumed  on  or 
off  the  premises,  to  an  efficient  system  of  inspection  and 
restraint  ;  and  we  will  now  proceed  to  give  some  account 
of  these  last-mentioned  Acts. 

The  Licensing  Acts,  1872  and  1874  ( /'),  enact,  in  the 
first  place,  that  if  any  person  shall  sell  or  expose  for  sale 
any  intoxicating  liquor  without  having  a  licence  to  sell, — 

(/)  The  Q:ueen  v.  West  Ridiwj,  Q.  B.  D.  239  ;  The  Queen  v.  Scott, 

Law  Rep.,  5  Q.  B.  33;  The  Queen  ih.    481  ;     Stevens    v.     Green,    23 

V.  Pilgrim,  ih.,   6  Q.  B.  89  ;   The  Q.  B.  D.  143. 

Queen  v.  Sykes,  1  Q.  B.  D.  52.  («)  24  Geo.  2,  c.  40. 

(y)  45&  46  Vict.  c.  34.  (./)  35  &  36  Vict.  c.  94 ;  37  & 

(h)     Sharpe    v.     Wakefield,     22  38  Vict.  c.  49. 
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or  lit  a  place  where,  by  his  Hcence,  he  is  not  authorized 
to  sell, — he  shall  be  liable,  in  the  case  of  a  first  offence,  to 
a  penalty  not  exceeding  50/.,  or  to  imprisonment  with  or 
without  hard  labour  for  not  more  than  one  month  ;  and 
in  the  case  of  a  second  or  other  subsequent  offence,  the 
penalty  may  be  as  much  as  100/.,  and  the  imprisonment 
rises  to  three  months,  and  to  six  months  ;  and  on  a  third 
conviction,  the  offender  is  disqualified  from  holding  a 
licence  (A;).  Also,  if  any  licensed  person  permits  drunken- 
ness, or  any  violent  quarrelsome  or  riotous  conduct,  on  his 
premises  ;  or  sells  liquor  to  a  drunken  person  (I),  or  spirits 
t©  be  drunk  on  the  premises  to  a  child  apparently  under 
the  age  of  sixteen  ;  or  permits  his  premises  to  be  used  as 
a  brothel ;  or  harbours  on  his  premises  a  constable  on  duty  ; 
or  bribes  or  attempts  to  bribe  any  constable  ;  or  suffers 
gaming  or  imlawful  games  to  be  carried  on  on  his  premises 
— for  every  such  offence — and  for  some  other  cognate 
specified  offences  against  public  order — -he  is  liable  to 
a  pecuniary  penalty ;  and  he  is  liable  also  to  have  the 
conviction  entered,  i.e.  recorded  on  his  licence ;  and  such 
entry,  in  the  case  of  two  convictions,  will  cause  a  forfeiture 
of  his  licence  ;  and  will  disqualify  him  (if  convicted  a  third 
time)  from  afterwards  obtaining  a  fresh  licence  for  the 
term  of  five  years  ;  and  will  in  some  cases  prevent  even 
a  grant  being  made  to  any  one,  in  respect  of  the  same 
premises,  for  the  space  of  two  years  from  the  date  of  such 
third  conviction  (/»). 

And  secondly,  the  Acts  contain  stringent  regulations, 
with  regard  to  the  times  durino-  which  the  sale  of  intoxi- 
eating  liquors  may  be  carried  on,  it  being  provided,  that 
all  premises  wherein  such  liquors  are  sold  by  retail,  if  situate 
loithin  tlie  metropolitan  district,  (that  is  to  say,  in  the  city  of 

(k)  35  &  36  Vict.  c.  94,  ss.  3,  4 ;  (m)  See  Sects.  7,  13,  15,  16,  17, 

Rt  Brown,  3  Q.  B.  D.  545.  30,  31 ;  Btw  v.  Har-ston,  3  Q.  B.  D. 

{I)    Commis-'iioners  of  Police   v.  454. 
Cartman,  [1896]  1  Q.  B.  655. 
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London  or  the  liberties  thereof",  or  any  phxce  subject  to  the 
jurisdiction  of  the  late  Metropolitan  Board  of  Works  (now 
London  County  Council),  or  within  the  four-mile  radius 
from  Charing  Cross,)  must  be  closed  on  week  days  (except 
Saturdays)  from  half  an  hour  after  midnight  until  live 
o'clock  on  the  same  morning  ;  and  if  situated  beyond  such 
metropolitan  district,  but  in  the  metropolitan  police  district, 
(or  in  a  town  or  place  with  a  population  of  not  less  than 
one  thousand,  determined  to  be  a  "  populous  place  "  by 
the  county  licensing  committee,)  must  be  closed  between 
the  hours  of  eleven  at  night  and  six  on  the  following 
morning  ;  and  if  situated  elsewhere,  between  the  hours 
of  ten  at  night  and  six  on  the  following  morning  («). 
And  with  regard  to  Saturday  nights  and  Sundays 
(including  Christmas  Day  and  Good  Friday)  (o),  the 
hours  of  closing  in  the  metropolitan  district  are  on 
Saturday  night  from  midnight  until  one  o'clock  in  the 
afternoon  of  the  following  Sunday,  and  on  Sunday  night 
from  eleven  o'clock  till  five  on  the  following  morning  ; 
in  places  beyond  that  district,  and  in  the  metropolitan 
police  district,  or  in  a  "  populous  place,"  on  Saturday 
night  from  eleven  o'clock  until  12.30  p.m.  usually,  but 
sometimes  1  p.m.,  on  the  following  Sunday,  and  on 
Sunday  night  from  ten  o'clock  until  six  on  the  following 
morning  ;  and  if  elsewhere,  then  on  Saturday  night  from 
ten  o'clock  until  12.30  p.m.  usually,  but  sometimes  1  p.m., 
on  the  following  Sunday,  and  on  Sunday  night  from  ten 
o'clock  until  six  o'clock  on  the  following  morning  ;  and  all- 
premises,  wherever  situate,  must  be  closed  on  Sunday 
afternoon,  from  half-past  two  till  six  o'clock  {p).  And 
any  person  who  sells  or  exposes  for  sale,  or  keeps  open 
any  premises  for  the  sale  of,  intoxicating  liquors,  during 

{n)  37  &  38  Vict.  c.  49,  ss.  3,  6.  (i^ )  By     the     Sunday    Closing 

(o)  Christmas    Day    and    Good       (Wales)  Act,  1881  (44  &  45  Vict. 

Friday  are  treated  as  Sundays.  c.  61 ),  the  premises  must  be  closed 

the  whole  of  Sunday. 
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the  times  that  such  premises  should  be  closed,  or  who 
allows  during  such  times  intoxicating  liquors  to  be  con- 
sumed thereon,  is  rendered  liable  to  a  penalty,  of  101.  for 
the  first  and  of  20?.  for  any  subsequent  offence, — excepting 
in  the  case  of  boiui  jide  travellers,  or  of  persons  lodging  in 
his  house,  or  (in  the  case  of  a  railway  station)  of  persons 
arriving  at  or  departing  from  such  station  by  the  rail  {(f). 

The  Licensing  Acts  supply  also  additional  safeguards, 
with  regard  to  the  manner  in  which  licences  are  granted  ; 
and  for  this  purpose,  the  justices  in  quarter  sessions  for 
every  county  are  directed  annually  to  appoint  among 
themselves  a  licensing  committee^  consisting  of  not  less 
than  three  nor  more  than  twelve  members  (r),  by  whom 
the  grant  of  all  new  licences,  made  at  the  general  annual 
licensing  meeting,  must  be  confirmed  (5)  ;  and  analogous 
provisions  are  made  with  regard  to  borough  justices, — 
except  that,  where  there  are  less  than  ten  acting  justices 
in  the  borough,  the  licensing  committee  is  to  be  a  "joint 
committee,"  that  is  to  say,  is  to  consist  of  three  of  the 
borough  magistrates  and  three  of  the  magistrates  for  the 
county  in  which  the  borough  is  situate  (t). 

In  addition  to  public  houses  properly  so  called,  the 
legislature,  in  the  year  1860,  sanctioned  a  distinct  class  of 
houses  for  the  refreshment  of  the  public,  called  "refresh- 
ment houses," — such  houses  having  been  for  the  first  time 
sanctioned  by  the  23  &  24  Vict.  c.  27   (amended  by  the 

(q)  37  &  38  Vict.  c.  49,  ss.  9,  10  ;  provisions  of  the  Act,  save  only 

Taylor   v.   Humphries,    10  C.   B.  between  the  hours  of  one  and  two 

(n.s.)  429;    Coulhert.   v.    Troke,   1  o'clock    in    the    morning    (35    & 

Q.  B.  D.  1.  36     Vict.    c.    94,    s.    26);     and    a 

(?')  The  local  authority  of   any  licensed  person  may  also  obtain, 

licensing  district  may,  on  proper  from  the  local  authority,  an  ex- 

cause  shown,  exempt  any  licensed  emption     in    respect     of    special 

person   in   the   immediate   neigh-  occasions    to    be   specified   in   his 

bourhood  of  a  market,  or  place  license  (35  &  36  Vict.  c.  94,  s.  29). 
where  some  lawful  trade  or  calling  {s)  Sect.  37. 

is    carried   on,    from    the   closing  (t)  Sect.  38. 
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24  &  25  Vict.  c.  91,  ss.  8—11)  ;  and  under  that  Act  (as 
amended),  in  order  to  keep  a  refreshment  house,  it  is 
necessary  to  obtain,  from  the  officers  of  Inland  Revenue, 
an  excise  licence  bearing  an  excise  duty  (ii)  ;  and  any 
person  licensed  to  keep  a  refreshment  house,  who  pursues 
therein  the  business  of  a  confectioner,  or  who  keeps  open 
such  house  for  the  purpose  of  selling  (to  be  consumed 
therein)  animal  or  other  victuals,  wherewith  wine  or  other 
fermented  liquors  are  usually  drunk,  is  entitled  (subject  to 
the  terms  of  the  Act)  to  take  out  an  excise  licence  to  sell 
wine  by  retail  in  such  house,  to  be  consumed  on  the 
premises  (a*), — the  excise  licence  in  the  case  of  refresh- 
ment houses  being  now  only  granted  (by  force  of  the 
32  &  33  Vict.  c.  27)  on  a  certificate  from  the  justices,  as 
in  other  cases  of  licensed  houses.  And  according  to  the 
requirements  of  the  Licensing  Act,  1872,  no  intoxicating 
liquor  may  be  consumed  upon  premises  licensed  as  a 
refreshment  house,  but  not  for  the  sale  of  any  intoxicating 
liquor,  during  the  hours  during  which  licensed  victuallers 
must  keep  their  houses  closed  ;  and  the  same  Act  has 
enacted,  as  regards  refreshment  houses  not  licensed  for 
the  sale  of  intoxicating  liquors,  that  the  hours  during 
which  they  may  be  kept  open  shall  be  the  same  as  in  the 
case  of  licensed  victualling  and  other  public  houses. 

The  23  &  24  Vict.  c.  27  also  further  provided  (without 
reference  to  refreshment  houses),  that  any  person,  keeping 
a  shop  for  the  sale  of  goods  and  commodities,  should  be 
entitled  to  take  out  another  sort  of  excise  licence,  commonly- 
called  a  ''''grocer's  licence^^  to  sell  therein  wine  by  retail, — 
in  reputed  quart  or  pint  bottles  only,  and  not  to  be  con- 
sumed in  the  shop  (_y),  but  this  excise  licence  also  is  now 
only  granted  on  a  certificate  from  the  justices  {£). 

(«)  23  &  24  Vict.  c.  27,  ss.  1,  2,  (y)  23  &  24  Vict.   c.   27,   s.    1, 

Sched.  No.  \.  Sched.  No.  3. 

(a;)  .35  &  36  Vict.  c.  94,  s.  27.  (2)  32  &  33  Vict.  c.  27,  s.  4, 
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2.  Theatres.— The  6  &  7  Vict.  c.  68,  intitulcMl  "  An 
Act  for  regulating  Theatres,"  first  repeals  the  then 
existing  enactments  (a)  as  to  theatres,  and  then  j)ro- 
ceetls  to  prohibit  (under  penalties)  all  jxn-sons  from 
havnig  or  keeping  (/>)  any  house  or  other  place  of 
public  resort  in  Great  Britain,  for  the  public  perform- 
ance of  stageplays  (c), — unless  they  shall  have  either  the 
authority  of  letters-patent  from  the  crown,  or  a  licence 
from  the  lord  chamberlain  of  the  household  ;  or  else  a 
licence  from  at  least  four  justices  assembled  at  a  special 
sessions  holden  for  the  division  wherein  the  theatre  is 
situate  (d).  And  the  Act  defines  the  jurisdiction  of  the 
lord  chamberlain  as  extending  to  all  theatres,  (not  being 
patent  theatres,)  within  the  parliamentary  boundaries  of 
London  and  Westminster,  and  within  the  boroughs  of 
Finsbury  and  Marylebone,  the  Tower  Hamlets,  Lambeth, 
and  Southwark,  and  also  within  all  places  where  the 
sovereign  shall  occasionally  reside  ;  and  defines  the  juris- 
diction of  the  justices  as  extending,  generally,  to  all  places 
beyond  these  limits  (e).  But  no  licence  is  to  be  granted,  by 
either  of  these  authorities,  except  to  the  actual  and  respon- 
sible manager  of  the  proposed  theatre  for  the  time  being; 
and  he  is  to  give  security  for  the  due  observance  of  such 
regulations  as  the  authorities  may  impose  :  and  no  licence 
from  the  justices  is  in  force  at  the  Universities  of  Oxford 
or  Cambridge,  or  within  fourteen  miles  of  the  same,  with- 
out the  consent  of  the  chancellor  or  vice-chancellor  of 
these  universities  (/).  And  penalties  are  imposed  on  any 
person  who,  for  hire,  acts,  or  causes  to  be  acted,  any  part 

(a)  39Eliz.  c.  4;3  Jac.  1,  c.  21 ;  {d)  6   &    7   Vict.    c.   68,    s.    2; 

13  Anne,  c.  26  ;  10  Geo.  2,  c.  28  ;  and   see   Frederichs   v.  Howie,    1 

28  Geo.  3,  c.  30.  H.   &  C.   381  ;   and  Fredericks  v. 

(h)  Shelley  v.  Bethel/,  12  Q.  B.  D.  Payne,   ib.   584,  as  to  unlicensed 

11.  theatres. 

((•)    Wiganv. Strange,  Law  Rep.,  (e)  6  &  7  Vict.  c.  68,  s.  3. 

1   C.   P.    175;   Shelley    v.  Bethell  (/)  Sect.  10. 
{■supra). 
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of  a  stage  play,  in  a  place  (not  being  a  patent  theatre) 
which  is  not  duly  licensed  ((/).  Moreover,  the  justices  are 
empowered  to  make  suitable  rules  for  ensuring  order  and 
decency  in  the  theatres  licensed  by  them,  and  for  regu- 
lating the  times  when  they  are  to  be  open,- — which  rules 
may  be  rescinded  or  altered  by  a  secretary  of  state;  and 
in  the  case  of  a  riot,  or  for  breach  of  any  regulation  in  the 
theatre,  the  justices  may  order  the  same,  if  licensed  by 
them,  to  be  closed ;  and  the  lord  chamberlain,  as  to  theatres 
licensed  by  him,  and  also  as  to  patent  theatres,  may,  in  the 
case  of  a  riot  or  on  any  public  occasion  whatever,  order 
the  same  to  be  closed  (Ji). 

The  6  &  7  Vict.  c.  68,  has  also  provided,  that  one  copy 
of  every  new  stage  play, — and,  indeed,  of  every  new  act, 
scene,  part,  prologue,  or  epilogue  of  a  play, — intended  to 
be  acted  for  hire  at  any  theatre  in  Great  Britain,  shall  be 
sent  seven  days  previously  to  the  lord  chamberlain  for  his 
allowance;  and  without  such  allowance,  it  shall  not  be 
lawful  to  act  the  same  («");  and  the  lord  chamberlain  may 
also  forbid  (under  penalties  in  case  of  disobedience)  the 
representation  or  performance  of  any  stage  play,  or  part 
thereof,  in  any  theatre  whatever,  whenever  such  a  course 
shall  appear  to  him  advisable,  whether  for  the  preservation 
of  good  manners  or  decorum,  or  with  a  view  to  preserve 
the  public  peace  (k). 

It  will  be  remembered,  that,  as  stated  in  an  earlier  part 
of  this  work  (Z),  all  the  business  of  the  justices  in  respect 
of  the  licensing  of  houses  or  other  places  for  the  public  . 
execution  of  stage  plays,  has  now  been  transferred,  by  the 
Local  Government  Act,  1888,  to  the  county  council  for 
the  county  or  county  borough ;  but  the  County  Council  may 
delegate  this  business  to  justices  in  petty  sessions  (m). 

(;/)  6  &  7  Vict.  c.  68,  s.  11.  (k)  Sect.  14. 

(h)  Sect.  8.  (I)   Vide  supra,  p.  37. 

(i)  Sect.  12.  (m)  51  &  52  Vict.  c.  41,  s.  28. 
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CHAPTER  XIII. 

OF   THE   LAWS   RELATING   TO    PROFESSIONS. 


In  most  employments  the  rewards  resulting  from  success 
ensure,  in  general,  that  they  will  not  be  undertaken  with- 
out the  necessary  qualifications  ;  but  there  are  certain 
professions  which  are  productive  of  evils  so  serious  (when 
improperly  exercised),  as  to  make  it  proper  to  subject 
them  to  the  restraints  of  legal  regulation  ;  and  of  these 
professions,  medicine  and  law  are  the  two  to  the  regula- 
tion of  which  the  legislature  has  principally  directed  its 
attention. 

I.  As  to  the  Medical  Profession. — The  necessity  of 
placing  under  legal  supervision  the  practitioners  both  of 
physic  and  of  surgery  was  early  acknowledged;  for  so  long 
ago  as  the  third  year  of  Henry  the  Eighth,  it  was  enacted, 
that  no  person  within  London  (or  seven  miles  thereof) 
should  (unless  he  were  a  graduate  in  medicine  or  surgery 
of  one  of  the  two  universities)  practise  as  a  physician  or 
surgeon  without  examination  and  licence  (a).  And  in 
furtherance  of  this  enactment,  by  royal  charter  dated  the 
23rd  September,  10  Hen.  VIII.,  and  confirmed  by  the 
14  &  15  Hen.  VIII.  c.  5,  and  32  Hen.  VIII.  c.  40,  a 
college  of  physicians  in  London  was  established  {h)  ;  and 

(a)  3  Hen.  8,  c.  11.  dates,  viz.,  the  8th  of  October,  in 

(b)  The  charter  of  Henry  VIII.  the  fifteenth  year  of  James  the 
was  subsequently  enlarged  (being  First  ;  and  the  26th  of  March,  in 
at  the  same  time  confirmed)  by  the  the  fifteenth  year  of  Charles  the 
Act  1  Mar.  sess.  2,  c.   9,  and  by  Second. 

certain    other    charters    of    later 
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it  was  ordained,  that  this  colleoe  shouhl  choose  four 
physicians  yearly,  to  supervise  all  others  within  London 
and  seven  miles  thereof,  "  as  also  their  medicines  and 
receipts," — so  that  such  as  offended  should  be  punished 
with  fines,  imprisonment,  or  other  means;  and  no  person 
was  to  be  at  liberty  to  practise  physic  or  surgery,  within 
that  area,  except  by  the  licence  of  the  college  (c) ;  and  the 
bishop  was  originally  associated  with  the  faculty  for  the 
purpose  of  this  licence.  And,  as  regards  surgeons  (other- 
wise called  at  that  time  barbers),  the  Act  3  Hen.  VIII. 
was  amended  and  added  to  by  the  32  Hen.  VIII.  c.  42 
and  34  &  35  Hen.  VIII.  c.  8;  and  afterwards,  by  a  charter 
in  their  favour  bearing  date  the  15th  of  August,  5  Car.  I., 
all  persons  (except  such  physicians  as  therein  mentioned) 
were  prohibited  from  exercising,  within  London  and  West- 
minster (or  within  seven  miles  from  London),  the  profes- 
sion of  surgeon  for  profit, — unless  first  duly  examined  and 
admitted  by  the  "  united  company  of  bai'bers  and  surgeons 
of  London";  and  ultimately  by  the  18  Geo.  II.  c.  15,  and 
a  charter  dated  the  22nd  of  March,  40  Geo.  III.,  and  a 
charter  dated  the  14th  of  September,  in  the  seventh  year 
of  Victoria,  "  The  Royal  College  of  Surgeons  of  England  " 
was  established  in  its  present  constitution.  And  by  the  last- 
mentioned  charter,  a  new  class  of  members,  called  felloios, 
was  also  created,  from  and  by  whom  the  council  of  the 
college  was  to  be  in  future  elected  ;  and  all  future  exam- 
iners were  to  be  elected  by,  and  to  hold  their  oflfice  at  the 
pleasure  of,  the  council  ;  but  no  bye-law  or  ordinance 
thereafter  to  be  made  by  the  council  was  to  be  of  any 
force, — until  the  royal  approbation  thereof  had  been 
signified  to  the  college,  under  the  hand  of  a  principal 
secretary  of  state,  or  until  it  had  been  otherwise  approved, 
in  such  manner  as  parliament  should  direct. 


(c)  B.    V.  Askew,  4  Burr.  2186  ;  Bose  v.  Physicians'  College,  5  Bro. 
P.  C.  553 ;  Collins  v.  Cameffie,  I  Ad.  &  El.  695. 
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As  regards  apothecaries,  this  class  of  medical  prac- 
titioners first  obtained  a  charter  from  James  the  First  ; 
which  charter  was  afterwards  confirmed  and  enlarged  by 
the  55  Geo.  III.  c.  194  (commonly  called  "  The  Apothecaries 
Act")  ;  and  the  Apothecaries  Act  (which  did  not,  of 
course,  affect  the  privileges  of  either  of  the  two  universities, 
or  of  the  College  of  Physicians,  or  of  the  College  of 
Surgeons,  or  even  (further  than  as  was  expressed)  the 
privileges  of  the  Society  of  Apothecaries)  (d),  has  been 
itself  recently  amended,  in  some  material  respects,  by  the 
Apothecaries  Act  Amendment  Act,  1874  (e).  And  the 
general  effect  of  the  charter  and  Acts  is,  that  no  person  shall 
practise  as  an  apothecary,  or  act  as  an  assistant  to  an 
apothecary,  in  any  part  of  England  or  Wales,  unless  he 
shall,  after  being  duly  examined,  have  received  a  certificate, 
of  his  being  duly  qualified  in  that  behalf,  from  the 
"  Society  of  the  Art  and  Mystery  of  Apothecaries  of  the 
City  of  London  " ;  and  it  is  provided,  that  such  a  certificate 
shall  not  be  granted  to  any  person  below  the  age  of  twenty- 
one  (/  ), — nor  to  any  but  such  as  have  served  an  apprentice- 
ship of  five  years  to  some  apothecary,  and  who  can  produce 
testimonials  of  sufficient  medical  education  and  good 
moral  conduct  ;  and  any  person  practising  without  a 
certificate  is  not  only  disabled  from  recovering  his 
charges  (g),  but  is  also  made  liable  to  a  penalty  of  20/. 
for  every  offence  (A).  Power  is  also  given  to  the  society, 
to  strike  off  from  the  list  of  their  licentiates  any  person 
who  shall  be  convicted  of  any  crime, — or  who,  after  due 
inquiry  by  the  "  general  council "  of  medical  educa- 
tion, (presently  to  be  mentioned,)  shall  be  judged  to  have 

(d)  The  Apothecaries'  Company      Leman    v.    Fletcher,    Law    Rep., 
V.  Warburto7i,  3  B.  &  Aid.  40.  8  Q.  B.  319. 

(e)  37  &  38  Vict.  c.  34.  (h)  Sect.  20;  Brown  v.  Robinson, 
(/)   As  to   the   certificate,    see       1  Car.  &  P.  264 ;  The  Apothecaries' 

Young  v.  Geiger,  6  C.  B.  541.  Company  v.    Greenwood,   2  B.  & 

{g)    55  Geo.    3,   c.    194,  s.   21  ;      Adol.  709. 

S.C. — VOL.  III.  Q 
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been  guilty  of  infamous  conduct  in  any  professional 
respect  (i)  ;  and  any  licentiate  refusing  to  compound  or 
sell,  or  negligently  compounding  or  selling,  any  medicines 
as  directed  by  any  prescription  or  order  signed  with  the 
initials  of  any  physician  lawfully  licensed,  incurs  certain 
penalties  (_;').  And,  further,  the  society  of  apothecaries — 
or  any  two  or  more  qualified  persons  by  them  appointed 
— may  at  all  reasonable  times  in  the  daytime  enter  any 
apothecary's  shop,  and  examine  whether  the  medicines  and 
drugs  there  kept  be  wholesome,  and  may  destroy  such  as 
they  find  otherwise,  and  report  the  names  of  the  offenders  ; 
who  are  made  thereupon  liable  to  a  fine  of  51.  for  the  first, 
lOZ.  for  the  second,  and  201.  for  the  third  offence  (k).  But 
the  Apothecaries  Act  did  not  extend  (Z)  to  the  business 
of  a  chemist  and  druggist,  with  reference  to  the  buying, 
preparing,  compounding,  dispensing  (m),  and  vending  of 
drugs,  medicines,  and  medicinable  compounds,  wholesale 
and  retail.  However,  by  the  15  &  16  Vict.  c.  56  ;  31  & 
32  Vict.  c.  121  ;  and  32  &  33  Vict.  c.  117,  no  person  may 
now  assume  the  title  of  a  chemist  or  druggist,  or  sell  by 
retail  (or  compound)  the  poisons  specified  in  the  Acts, 
unless  he  has  been  examined,  and  has  obtained  a  certificate, 
and  been  placed  on  the  register,  of  the  "  Pharmaceutical 
Society  of  Great  Britain "  (n).  And  the  Acts  last 
mentioned  contain  also  provisions  with  regard  to  the  sale 
of  poisons  generally,  requiring  them  to  be  distinctly 
labelled  as  such,  and  with  the  name  and  address  of  the 
seller  (o)  ;  and  the  sale  of  ar'senic  in  particular  (unless 
when  supplied  wholesale  or  on  a  medical  prescription)  is 

(i)  37  &  38  Vict.  c.  34,  s.  4.  Amendment  Act,    1898  "),  under 

(_/)  55  Geo.  3,  c.  194,  s.  5.  which  registered  apprentices  and 

{k)  Sect.  3.  students     of     pharmacy     become 

{I)  Sect.  28.  "student-associates"  oi  the  society, 

{m)  Apothecaries'    Company    v.  and  registered  chemists  and  drug- 

Burt,  5  Exch.  363.  gists  become  members  thereof. 

(n)  See  also  the  61  &  62  Vict.  (o)   Perry  v.    Henderson,   Law 

c.     25    ("  The     Pharmacy    Acts  Rep.,  5  Q.  B.  296. 
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subject,  under  the  14  &  15  Vict.  c.  13,  to  certain  special 
rules,  which  require  certain  particulars  to  be  signed  by 
the  purchaser,  these  particulars  stating  (among  other 
things)  the  purpose  for  which  the  arsenic  is  required  ; 
and  where  the  purchaser  is  unknown  to  the  vendor,  the 
sale  must  also  be  in  the  presence  of  some  common 
acquaintance  ;  and  the  arsenic  must,  in  general,  be  coloured 
with  an  admixture  of  indigo  or  soot. 

Such  were  the  different  charters  and  statutes  by  which 
the  medical  profession  in  England,  in  its  various  branches, 
was  principally  governed  till  the  year  1858,  when  the 
Medical  Act,  1858  (21  &  22  Vict.  c.  90),  was  passed  ; 
which  Act  has  since  been  amended  by  a  variety  of  Acts, 
including  the  22  Vict.  c.  21  ;  23  &  24  Vict.  cc.  7,  &&  ; 
25  k  26  Vict.  c.  91  ;  38  &  39  Vict.  c.  43  ;  39  &  40  Vict, 
cc.  40,  41  ;  and  more  particularly  by  the  Medical  Act, 
1886  (49  &  50  Vict.  c.  48)  ;  and  of  the  provisions  of  these 
Acts  some  account  must  now  be  given. 

By  these  Acts,  then,  a  "  General  Council "  of  medical 
education  and  registration  of  the  United  Kingdom  is 
established  as  a  body  corporate,  with  a  perpetual  succession 
and  a  common  seal,  and  with  capacity  to  hold  lands  for 
the  purposes  of  the  Acts  (p)  ;  and  such  council  consists  of 
twenty  members  chosen  from  time  to  time  by  (one  such 
member  being  chosen  by  each  of)  certain  colleges,  uni- 
versities, and  bodies— including  the  Royal  College  of 
Physicians  of  London,  the  Royal  College  of  Surgeons 
of  England,  and  the  Apothecaries'  Society  of  London  {q) — 


{p)  25  &  26  Vict.  c.  91,  s.  I.  Royal   College   of    Phj-sicians   of 

[q)  The  other  colleges  and  bodies  Edinburgh  ;     the     Royal   College 

are   the   Universities   of    Oxford,  of   Surgeons  of    Edinburgh ;    the 

Cambridge,      London,      Durham,  Faculty   of  Physicians    and    Sur- 

Manchester  (Victoria  University),  geons  of  Glasgow  ;  the  King's  and 

Edinburgh,    Glasgow,    Aberdeen,  Queen's  College  of  Physicians  in 

St.     Andrews,   and   Dublin ;    the  Ireland ;    the     Royal    College   of 

Royal  University  of  Ireland  ;  the  Surgeons     in   Ireland  ;    and    the 

Q  2 
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together  with  five  (formerly  six)  persons  nominated  by 
the  crown  (r),  and  five  persons  elected  from  time  to  time 
bv  the  registered  medical  practitioners  of  the  United 
Kingdom  (s),  and  together  with  a  president  who  is  elected 
by  the  council  itself  (t)  ;  and  to  this  general  council  is 
entrusted  the  duty  of  carrying  out,  through  the  agency  of 
their  secretary,  a  system  of  registration  of  all  medical 
practitioners,  calculated  to  insure  their  addresses  and 
qualifications  being  generally  known, — the  registers  being 
(with  this  object)  printed  and  published,  and  sold  to  the 
public,  under  the  style  of  "  The  Medical  Register  "  (u). 

Upon  these  registers  is  entitled  to  be  placed  (on  pay- 
ment of  a  fixed  fee)  any  person  who,  on  the  1st  October, 
1858,  was  possessed  of  any  one  or  more  of  the  qualifica- 
tions specified  in  the  Medical  Act,  1858,  and  which 
qualifications  extended  to  (among  others)  members  and 
licentiates  of  the  medical  colleges,  and  members  or 
graduates  of  the  universities  and  bodies  above  specified  or 
referred  to  ;  also,  any  one  who  thereafter,  and  prior  to  the 
Medical  Act,  1886,  and  whether  a  male  or  female  (v), 
became  possessed  of  one  or  other  of  such  qualifications,  or 
who  (subject  to  the  last-mentioned  Act)  acquired  the 
necessary  qualification.  But  by  the  Medical  Act,  1886, 
it  has  now  been  provided  : — That  no  person  shall  thereafter 
be  put  on  the  register,  in  respect  of  any  of  the  aforesaid 
qualifications,  unless  he  has  passed  an  examination  (called 
the  "  qualifying  examination  ")  by  the  Act  appointed  {x), 
— being  an  examination  in  medicine,  surgery,  and  mid- 
wifery, held  by  the  examining  body  in  the  Act  appointed, 

Apothecaries'     Hall     of     Ireland  three   are   for   England,    one   for 

(21  &  22  Vict.   c.  90,   s.  4  ;  49  &  Scotland,    and    one    for  Ireland, 

soviet,  c.  48,  s.  7).  (Ibid.) 

(r)  Of  these  five  nominated  per-  (t)  21    &  22  Vict.    c.    90,  s.  4  ; 

sons,   three  are  for  England,  one  49  &  50  Vict.  c.  48,  s.  9. 

for  Scotland,  and  one  for  Ireland.  (u)  21  &  22  Vict.  c.  90,  s.  27. 

(49  &  50  Vict.  c.  48,  s.  7.)  (v)  39  &  40  Vict.  c.  41. 

(.s)  Of  these  five  elected  persons,  (x)  49  &  50  Vict.  c.  48,  s.  2. 
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before  inspectors  (//),  and  with  or  without  the  aid  of 
assistant  examiners  (c).  But  as  regards  "colonial"  and 
"  foreign  "  practitioners  so  called,  a  separate  list  in  the 
register  is  assigned  for  each  of  these  classes  of  practi- 
tioners (a)  ;  and  as  regards  such  colonies  and  foreign 
countries  as  allow  the  like  reciprocal  privileges  to  our  own 
registered  medical  men  (/>),  any  person  who  holds  a 
recognized  colonial  medical  diploma  (c),  or  a  recognized 
foreign  medical  diploma  (d),  and  is  of  good  character,  and 
has  practised  for  the  period  (of  ten  years)  prescribed  by 
the  Act  in  that  behalf,  may  be  admitted  on  the  register, — 
such  "recognized  diploma"  being  one  which  (in  the 
opinion  of  the  general  council)  sufficiently  guarantees  the 
requisite  knowledge  and  skill  for  the  efficient  practice  of 
medicine,  surgery,  and  midwifery  (e).  The  council,  it 
need  hardly  be  stated,  is  subject  to  the  supervision  of  Her 
Majesty  in  her  Privy  Council,  as  regards  its  execution  of  the 
various  duties  assigned  to  it  by  the  Medical  Acts  (  /'). 

Such  being  the  different  classes  of  persons  entitled  to 
be  registered,  the  Acts  proceed  to  provide,  that  none  other 
than  registered  persons  shall  be  entitled  to  claim  the  title 
of  legally  or  duly  qualified  medical  practitioners  ((/)  ;  nor 
to  recover  any  charge  in  any  court  of  law  for  any 
medical  or  surgical  advice  or  attendance  (/t),  or  for  the 
performance  of  any  operation,  or  for  any  medicine  which 
they  have  both  prescribed  and  supplied  (i)  ;  nor  to  hold 
any  of  the  government  or  other  medical  appointments 
specified  in  the  Act  (_;')  ;  nor  to  sign  any  certificate 
required  by  Act  of  Parliament  to  be  signed  by  a  medical 

(y)  49  &  50  Vict.  c.  48.  s.  3.  and  see  (as  to  vtterinary  surgeons) 

{z)  Ibid.  s.  5.  44  &  45  Vict.  c.  62. 

(a)  Ibid.  s.  14.  (h)  De  la  Rosa  v.  Prieto,  16  C.  B. 

(b)  Ibid.  s.  17.  (n.s.)  578  ;    Leman   v.   Hotindey, 

(c)  Ibid.  s.  11.  Law  Rep.,  10  Q.  B.  66. 

{d)  Ibid.  s.  12.  (i)  21  &  22  Vict.   c.  90,  s.  32  ; 

(e)  Ibid.  s.  13.  Wright  v.    Greenroyd,  1  B.   &   S. 

(/)  Ibid.  s.  19.  758. 

(g)  21  &  22  Vict.  c.   90,  s.  34 ;           (j)  Sect.  36. 
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practitioner  (k).  And  uny  person  who  wilfully  and 
falsely  pretends  to  be,  or  takes  or  uses  the  name  or  title 
of,  a  physician,  doctor,  surgeon,  general  practitioner, 
apothecary, — or  any  name,  title,  addition,  or  description, 
implying  that  he  is  registered  or  recognized  by  law  in 
such  assumed  capacity, — may  be  summarily  convicted  and 
fined,  the  fine  (which  is  not  to  exceed  twenty  pounds) 
being  paid  to  the  treasurer  of  the  council  towards  the 
general  expenses  of  the  Acts  (I).  And  every  person  duly 
registered  (and  unless  and  until  his  name  is,  for  due  cause, 
erased  from  the  register  by  the  council)  (m)  is  entitled, 
according  to  his  qualification,  to  practise  medicine  or 
surgery,  or  both  (as  the  case  may  be),  in  the  United 
Kingdom  (n),  and  (subject  to  any  local  law)  in  any  of 
her  Majesty's  dominions  (o)  ;  and  he  is  also  entitled  to 
recover  in  any  court  of  law,  with  full  costs  of  suit,  reason- 
able charges  for  professional  aid,  advice,  and  visits,  and 
the  costs  of  any  medicines  or  other  medical  or  surgical 
appliances  by  him  supplied  to  his  patients  (|?),  subject  to 
this  qualifying  proviso  with  regard  to  physicians,  whose 
employment  (like  that  of  barristers)  had  always  previously 
been  held  to  be  of  a  merely  honorary  description  and 
insufficient — unless  in  virtue  of  an  actual  contract  (cf) — 
to  support  an  action  for  their  fees  (?•),  namely,  that  if  he 
is  a  fellow  (formerly  either  a  fellow  or  a  member)  of  any 
college  of  physicians,  the  fellows  of  which  (formerly  either 
the  fellows  or  the  members  of  which)  are  disentitled  by 
bye-law  of  the  college  to  sue  for  their  fees,  then  such 

{k)  21  &  22  Vict.  c.  90,  s.  37.  (o)  49  &  50  Vict.  c.  48,  s.  6. 

{I)  Sects.    40,   42,   43;  Ellis  v.  (p)  Davies  v.   Makuna,  29  Ch. 

Kelly,  6  H.  &  N.  222  ;  ffiuiter  v.  Div.  590. 

Clare,  [1899]  1  Q.  B.  635.  {q)  Veitch  v.  Russell,  3  Q.  B.  928. 

(m)  Ex  parte  La  Mert,  4  B.  &  (r)  Co.  Litt.  265,  n. ;  Chorley  v. 

Smith,   582  ;    Leeson    v.    General  Balcof,   4  T.    R.    317  ;    Little  v. 

Council,  43  Ch.  Div.  366.  Oldaker,  1   Car.   &  M.  370  ;  But- 

(11)  Sect.  21  ;  Turner  v.  Reynall,  tershy  \.  Laivrance,  ib.  277. 
14  C.  B.  (N.s.)328. 
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bye-law  may  be  pleaded  in  bar  to  any  action  commenced 
for  the  recovery  thereof.  But  as  regards  surgeons,  they 
have  always  been  held  entitled  to  recover  a  reasonable 
compensation  for  their  services,  even  in  the  absence  of  a 
special  contract  (s).  And  in  addition  to  the  power  of 
recovering  their  charges  thus  expressly  conferred  on 
registered  medical  practitioners,  they  are  also  exempted, 
if  they  so  desire,  from  serving  on  juries  or  inquests,  or  in 
the  militia,  or  in  any  municipal  or  parochial  office  (t).    ■ 

Besides  its  functions  with  reference  to  keeping  the 
register  of  qualified  medical  practitioners,  the  council  is 
al^  invested  with  the  right,  and  is  under  a  duty,  to  lay  a 
representation  before  the  Privy  Council,  if  it  finds  that 
any  of  the  bodies  entitled  by  the  Acts  to  hold  examina- 
tions and  to  grant  medical  diplomas,  attempts  to  impose 
upon  any  candidate  for  examination  any  obligation  to 
adopt,  or  to  refrain  from  adopting,  the  practice  of  any 
particular  theory  of  medicine  or  surgery  (ii)  ;  and  the 
general  council  may  require  information  from  any  such 
bodies  as  to  the  course  of  study  and  examination  which 
they  require  from  candidates,  and  in  like  manner  may 
represent  the  case  to  the  Privy  Council,  if  such  course  of 
study  seems  not  such  as  to  secure  the  possession  of  the 
requisite  knowledge  and  skill ;  and  the  Privy  Council  may 
(either  for  a  time  or  altogether)  deprive  such  body,  so 
reported,  of  the  power  of  granting  qualifications  (^x).  The 
president  of  the  general  council  is  also  constituted  the 
"  returning  officer "  for  the  purpose  of  the  electing  of 
the  five  representatives  elected  by  the  registered  medical 
practitioners    of    the    United     Kingdom    (j/)  ;    and    such 

(ii)Lipscombe\.Holmts,2Ca,m^.  (t)  21  &  22  Vict.  c.  90,  s.  35; 

441 ;    Baxter  v.    Gray,   4    Scott,       33  &  34  Vict.  c.  77. 
N.   R.    374  ;    Simpson    v.    Bol/e,  (m)  21  &  22  Vict,  c.  90,  s.  23. 

4    Tyr.  325  ;  Richmond  v.  Coles,  {x)  Sects.  18—21  ;  49  &  50  Vict. 

1  Dowl.  (N.s.)  560.  c.  48,  s.  4. 

(y)  49  &  50  Vict.  c.  48,  s.  8. 
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president  (saving  the  rights  of  the  existing  president)  is 
to  be  chosen  by  the  general  council  from  their  own 
number,  and  is  to  hold  office  for  a  term  not  exceeding 
five  years  (z).  The  Medical  Acts  also  vest  in  the  general 
medical  council  the  copyright  of  the  "  British  Pharma- 
copoeia "  ;  and  provide  for  the  publication,  by  the  general 
council,  of  a  new  "  British  Pharmacopoeia."  And  lastly 
the  Acts  provide,  that  her  Majesty  may  grant  to  the 
corporation  of  the  Royal  College  of  Physicians  of  London 
a  new  charter  under  the  name  of  the  "  Royal  College  of 
Physicians  of  England,"  the  acceptance  of  which  is  to 
operate  as  a  surrender  of  all  previous  charters  (except  that 
granted  by  Henry  VIII.),  and  also  of  all  the  privileges 
conferred  by  or  enjoyed  under  the  14  &  15  Hen.  VIII. 
c.  5,  which  shall  be  inconsistent  with  such  new  charter  ; 
and  they  contain  also  provisions  with  regard  to  granting 
fresh  charters  to  the  Royal  College  of  Physicians  of 
Edinburgh,  under  the  name  of  the  "  Royal  College  of 
Physicians  of  Scotland,"  and  to  "  The  Royal  College 
of  Physicians  of  Ireland,"  and  to  the  "  Royal  College  of 
Surgeons  of  Scotland." 

Before  leaving  the  subject  of  the  medical  profession, 
we  must  notice  the  2  &  3  Will.  IV.  c.  75  (amended  by 
34  Vict.  c.  16),  intituled  "  An  Act  for  regulating  Schools 
of  Anatomy,"  by  which  (after  abolishing  the  former 
practice  of  the  dissection  of  criminals  after  their  execu- 
tion) it  is  provided,  that  the  executor  or  other  person 
having  lawful  possession  of  the  body  of  a  deceased 
person,  and  not  being  intrusted  with  it  for  interment 
only,  may  permit  the  body  of  such  person  to  undergo 
anatomical  examination, — unless  in  his  lifetime  the  de- 
ceased shall  have  expressed,  in  such  manner  as  in  the  Act 
specified,  a  wish  to  the  contrary  ;  or  unless  the  surviving 
husband  or  wife,  or  other  known  relation  of  the  deceased, 

(;:)  49  &  50  Vict.  c.  48,  s.  9. 
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shall  object  (a)  ;  and  further,  that  the  secretary  of  state 
for  the  home  department  may  grant  licences  to  practise 
anatomy,  to  any  members  of  the  royal  college  of  physicians 
or  surgeons,  or  to  any  graduates  or  licentiates  in  medicine, 
or  to  any  professor  or  teacher  of  anatomy,  medicine,  or 
surgery,  or  to  any  student  attending  any  school  of  anatomy, 
the  application  for  such  licence  being  countersigned  by  two 
justices  of  the  peace  ;  and  persons  so  licensed  may  receive 
or  possess  for  anatomical  examination,  or  examine  anato- 
mically, under  such  licence  and  with  such  permission  as 
aforesaid,  any  dead  body  ;  but  no  anatomical  examination 
]£  to  be  conducted,  save  at  some  place  of  which  the  secre- 
tary of  state  has  had  a  week's  notice  ;  and  the  secretary  of 
state  may  appoint  inspectors  for  all  such  places,  who  are 
to  make  quarterly  returns,  as  to  the  dead  bodies  carried  in 
for  examination  there. 

And  lastly,  we  must  notice  the  Dentists  Act,  1878  (b), 
by  which  it  is  provided,  that,  after  the  1st  August,  1879, 
no  person  shall  be  entitled  to  call  himself  a  "  dentist "  or 
to  practise  as  such  (under  a  penalty),  unless  he  is  regis- 
tered as  a  dentist  :  and  he  can  now  onlv  be  so  registered 
after  passing  a  compulsory  examination,  and  receiving 
thereupon  a  certificate  of  fitness  to  practise  (c)  ;  but  if  and 
when  registered,  he  may  so  describe  himself  and  so  practise, 
and  may  also  recover  his  proper  fees  and  charges,  these 
provisions  not  interfering  with  any  legally  qualified 
medical  practitioner  (<£).  And  the  Act  provides  for  the 
general  council,  by  its  registrar,  keeping  a  "  dentists' 
register  "  (e)  ;  and  the  persons  entitled  to  be  entered  in 
such  register  include  licentiates,  in  dental  surgery  or  in 
dentistry,    of  any   of  the  medical  bodies  or    universities 

(a)   The  Queen  v.  Feist,  27  L.  J.  c.    48),    s.  26  ;   Beg.    v.    Medical 

M.  C.  164.  Council,  [1897]  2  Q.  B.  203. 

(6)  41  &  42  Vict.  c.  33,  amended  (c)  Sect.  18. 

(in   some  few  particulars)  by  the  {d)  Sects.  3 — 5. 

Medical  Act,  1886  (49  &  50  Vict.  (e)  Sect.  11. 
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before  mentioned  ;  also,  persons  hond  fide  practising 
dentistry  on  the  22nd  July,  1878  (when  the  Act  passed), 
and  certain  foreign  and  colonial  dentists  who  may 
choose  to  avail  themselves  of  the  ])rivileges  of  the 
Act  (/). 

II.  As  TO  THE  Legal  Profession. — We  here  speak 
of  solicitors,  not  of  barristers  ;  and  we  shall  treat  of  the 
law  relating  to  solicitors  generally  (g),  a  name  which, 
since  the  coming  into  operation  of  the  Judicature  Acts, 
1873 — 1875,  includes  also  attorney s-at-laio  n,\i(S. proctors  (A). 
Now  the  law  relating  to  solicitors  is  (for  the  most  part) 
contained  in  the  Acts  6  &  7  Vict.  c.  73  ;  7  &  8  Vict. 
c.  86  ;  14  &  15  Vict.  c.  88  ;  23  &  24  Vict.  c.  127  ;  33  & 
34  Vict.  c.  28  ;  34  &  35  Vict.  c.  18  ;  35  &  36  Vict.  c.  81  ; 
37  &  38  Vict.  c.  68  ;  38  &  39  Vict.  c.  79  ;  39  &  40  Vict. 
c.  66  ;  40  &  41  Vict.  c.  25  ;  44  &  45  Vict.  c.  44  ;  51  & 
52  Vict.  c.  65  ;  and  57  &  58  Vict.  c.  9  (0  ;  and  of  these 
statutes  the  most  important  are  the  6  &  7  Vict.  c.  73  ;  23  & 
24  Vict.  c.  127  ;  33  &  34  Vict.  c.  28  ;  40  &  41  Vict.  c.  25 ; 
and  51  &  52  Vict.  c.  65, — called  respectively  the  "Solicitors 
Acts,  1843,  1860,  1870,  1877,  and  1888,"  and  the  Act 
44  &  45  Vict.  c.  44,  which  is  called  the  "  Solicitors' 
Remuneration  Act,  1881." 

By  these  statutes,  and  in  particular  by  the  Solicitors 
Act,  1843,  it  is  enacted,  that  no  person  shall  act  as  a 
solicitor,  or  (as  such)  sue  out  any  writ  or  process,  or  com- 
mence, carry  on,  solicit,  or  defend  any  action  or  other 
proceeding,  in  the  name  of  any  other  person,  or  in  his 

(/)  41  &  42  Vict.  c.  33,  s.  6.  (A)  The    Queen    v.    Scriveners' 

(g)  As   to    notaries  public,    see  Company  {sitpra). 

41  Geo.  3,  c.  79  ;  6&7Vict.  c.  90;  (^)  See  (as  to  the  admission  of 

33   &  34  Vict.   c.    97,  in  sched.  ;  colonial    solicitors  to   practise  in 

40  &  41  Vict.  c.  25,  s.  17  ;  The  England)  20  &   21  Vict.   c.    39  ; 

Queen     v.    Scriveners'    Company,  37  &  38  Vict.  c.  41  ;  51  &  52  Vict. 

3  Q.  B.  939.  c.  65  ;  and  (as  regards   solicitors 

in  Ireland)  61  &  62  Vict.  c.  17. 
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own  name,  in  any  court  of  civil  or  criminal  jurisdiction,  or 
in  any  court  of  law  or  equity  in  England  or  Wales, — 
unless  he  shall  have  been  admitted,  enrolled,  and  be  other- 
wise duly  qualified,  to  act  as  a  solicitor,  either  previously 
to,  or  else  in  pursuance  of,  the  Acts  (k)  ;  and  any  person 
acting  contrary  to  this  enactment  is  guilty  of  contempt  of 
court,  and  is  incapable  of  recovering  his  fees,  and  is  liable 
to  a  penalty  of  501.  (I)  ;  also,  by  the  County  Courts  (Costs 
and  Salaries)  Act,  1882  (45  &  46  Vict.  c.  57),  s.  2,  no  one 
but  a  duly  qualified  solicitor  may  practise  in  the  county 
courts  (m). 
^  To  entitle  a  person  to  be  admitted  and  enrolled  as  a 
solicitor,  it  is,  in  the  first  place,  required  of  him  in  general 
that  (having  been  previously  duly  articled  (ii)  to  some 
practising  solicitor  (or  firm  of  solicitors)  (o)  in  England 
or  Wales)  he  shall  have  actually  served  him  as  clerk  for 
Jive  years  ( p)  ;  but  a  service  of  four  years  will  suffice,  if 
the  candidate  shall  have  passed  certain  prescribed  examina- 
tions at  Oxford,  Cambridge,  Dublin,  Durham,  or  London, 
or  at  the  Queen's  University  in  Ireland,  or  in  any  of  the 
universities  in  Scotland,  or  in  any  other  university,  college, 
or  educational  institution  (e.g.,  the  College  of  Aberystwith 
in   Wales)    which    shall    be    specified    in    that   behalf  in 


(k)  6  &  7  Vict.  c.  73,  s.  2.  of  Solicitors  (51  &  52  Vict.  c.  65, 

(I)  Ex  parte  Buchanan,  8  Q.  B.  s.  7)  ;  and  if  not  registered  within 

833  ;     In     re    Walter     Simmons,  six  months  of  their  date,  they  may 

15  Q.  B.  D.  348.  be  registered  subsequently;  but  in 

(m)    Bey.     v.     Snaijge,     [1894]  that  case,  the  service  under  them 

2  Q.  B.  440.     Clerks  to  guardians  dates  from  the  date  of  registration 

need  not  be  solicitors,  in  order  to  (sect.  7);  also,/re.sA  articles  (under 

practise   before   magistrates  (7  &  Solicitors  Act,  1843,  s.  13),  where 

8  Vict.  c.  101,  s.  68)  ;    also,  mere  there  are  any  such,  must  be  regis- 

copying   work,    or   engrossing,  is  tered.     (Sect.  9.) 

not  solicitors' work.  (Incorporated  (o)  In  re  Holland,  Law  Rep., 

Laiv  Society  v.  Waterlow,  8  App.  7  Q.  B.  297. 

Ca.  407.)  [p)  Ex  parte  Moses,  Law  Rep., 

(?(.)  The   articles  must  be  regis-  9  Q.  B.  1. 
tered  with  the  Society  as  Registrar 
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accordance  with  the  40  &  41  Vict.  c.  25,  s.  13  (jf);  and  a 
service  of  three  years  only  is  required,  if  he  shall  have 
taken  a  degree  (after  such  examinations  and  under  such 
circumstances  as  are  mentioned  in  the  Acts)  at  any  of  the 
ahove  Universities  (7')  ;  or  if  he  shall  have  been  admitted 
to  the  degree  of  a  barrister  (s)  ;  or  shall  have  been,  for  the 
term  of  ten  years,  a  clerk  to  some  practising  solicitor  or 
proctor  (t);  or  if  he  shall  have  been  admitted  and  enrolled 
as  a  writer  to  the  Signet,  or  as  a  solicitor  in  the  Supreme 
Courts  of  Scotland,  or  as  a  procurator  before  any  of  the 
sheriff's  courts  (m);  and  under  the  Solicitors  Act,  1877 
(40  &  41  Vict.  c.  25),  s.  12,  a  barrister  of  five  years' 
standing  may,  without  any  period  of  service,  pass  the  final 
examination  and  be  admitted  as  a  solicitor, — provided  he 
has  procured  himself  to  be  disbarred  with  that  intention, 
and  has  obtained  the  certificate  of  two  benchers  of  his  Inn, 
that  he  is  fit  to  practise  as  a  solicitor. 

And  in  order  to  the  clerk's  admission  and  enrolment  as 
a  solicitor,  it  is,  in  the  next  place,  required  of  him,  that,  in 
addition  to  and  subsequently  to  such  service,  he  shall  have 
passed  a  certain  examination,  called  his  final  examination, — 
touching  his  articles  and  service,  and  his  fitness  and  capacity 
to  practise  and  to  be  an  officer  of  the  Supreme  Court  (v)  ; 

{q)  See  Reg.  datedoth  December,  exempted  under  the  57  &  58  Vict. 

1877  ;  23  &  24  Vict.  c.   127,  s.  5  ;  c.   9,    on   the   ground    of    having 

Ex  parte  Bridford,  1  E.  &  E.  417.  obtained  a  degree  in  law  at  some 

(r)  23  &  24  Vict.   c.  127,   s.  2,  university)  have  to  pass  an  inter- 

repealing  6  &  7  Vict.  c.  73,  s.  7.  mediate  examination,  to  ascertain 

I  ,\    Tj- 1        o  the   progress  they  have  made  in 

their  studies ;  -which  two  examina- 

(t)  Ibid.  s.  4 :  InreSherry.'La.-w       ..       /       1     4.1     /.-     ;  ■   „<.:^ \ 

^  '     _  '  ^'  tions(asaIsothe_^jia(;exannnation), 

Rep.,  3Q.  B.  164.  ^^  ^^  ^  ^^  y.^^   ^   25,  are  con- 

(u)  beet.  15.  ducted  by,  and  are  subject  to  the 

((')  Candidates,  before  they  can  regulations  of,  the    Incorporated 

be  bound  under  articles  of  service.  Law  Society  (Reg.  dated  27  Nov. 

must  in  general  pass  a  preZminary  1877),  —  the    president     of     the 

examination  in  general  knowledge;  Queen's  Bench  Division   and   the 

and  clerks  under  articles  (unless  Master    of    the    Rolls    having  a 
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and  which  examination   is  conducted  by  the  Incorporated 
Law  Society  (,v). 

Upon  the  competency  of  the  candidate  for  admission 
being  certified,  an  oath  used  to  be  administered  to  him  to 
the  effect,  "  that  he  would  truly  and  honestly  demean  him- 
"  self  in  practice,"  and  also  the  oath  of  allegiance  ;  and 
after  such  oaths,  he  was  "  admitted,"  and  his  name  was 
duly  enrolled, — his  admission  being  first  duly  written  on 
parchment,  and  impressed  with  the  proper  stamp  (i/)  ;  but  a 
simplification  in  the  mode  of  admission  has  been  eifected  by 
the  Solicitors  Act,  1888  (z),  that  statute  having  (by  sect.  10) 
enacted,  that,  from  and  after  the  1st  February,  1889,  a 
candidate  who  has  obtained  from  the  Society  a  certificate. 
of  having  passed  his  final  examination  may  apply  to  the 
Master  of  the  Rolls  to  be  admitted  as  a  solicitor;  and  there- 
upon the  Master  of  the  Rolls,  in  the  absence  of  any  cause 
to  the  contrary,  is  by  writing  under  his  hand  to  admit  the 
applicant  ;  and  (by  sect.  11)  on  production  of  this  admis- 
sion, and  on  payment  of  a  fee,  not  exceeding  51.,  to  the 
Society,  his  name  is  entered  by  the  Society  on  the  roll  of 
solicitors. 

The  Solicitors  Act,  1843,  provided  for  the  appointment 
of  a  Registrar, — whose  duty  it  should  be  to  keep  an  alpha- 
betical list  or  roll  of  all  solicitors,  and  to  issue  certificates 
to  persons  who  had  been  duly  admitted  and  enrolled  ;  and 
the  duties  of  this  office,  which  were  temporarily  committed 

discretionary  jui'isdiction   as    re-  the  Customs,  to  the  Excise,  to  the 

gards    the    reqiiirements    of    the  Post  Office,  to  the  Inland  Revenue, 

society.  or  any  other  branch  of  the  revenue; 

(a;)  The  provisions  of  the  Solici-  nor  to  the  solicitor  of  the  city  of 

tors  Act,  1843,  as  to  articles  and  London  ;  nor  to  the  solicitor  to  the 

service     thereunder,    and    as    to  Board    of    Ordnance,    or    to   the 

examinations  and  admissions,  &c. ,  Council  of  the  Admiralty  or  Navy. 

do  not  aj^ply  to  the  officials  fol-  (Sect.  47;  23  &  24  Vict.  c.   127, 

lowing,  although  sometimes  called  s.  16.) 

solicitors,  namely: — the   solicitor  (y)40&41  Vict.  c.  25,  Sched.  II., 

to  the  Treasury  (as  to  whom,  see  Pt.  II. 

39  &  40  Vict.  c.  18) ;  the  solicitor  to  (s)  51  &  52  Vict.  c.  65. 
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to  the  "  Incorporated  Law  Society  "  (a),  and  were  after- 
wards discharged  by  the  Clerk  of  the  Petty  Bag,  have  now 
been  definitely  entrusted  to  the  Incorporated  Law  Society, 
as  the  Registrar  of  Solicitors  (b). 

A  certificate  from  the  Registrar,  of  due  admission  and 
enrolment,  must  be  produced  to  the  proper  authorities,  by 
any  person  desirous  of  practising  as  a  solicitor,  in  order 
that  it  may  be  duly  impressed  with  the  proper  stamp  duty, 
authorizing  him  to  practise  for  the  ensuing  year  (c)  ;  and 
in  order  to  obtain  the  Registrar's  certificate,  a  declaration 
in  writing,  (signed  by  the  solicitor  desirous  of  practising, 
or  by  his  partner,  or  in  some  cases  by  his  London  agent,) 
containing  his  name  and  address,  and  the  date  of  his 
admission,  must  be  delivered  to  the  Registrar  (d).  A 
solicitor  who  practises  in  any  court,  without  having  a 
stamped  certificate  for  the  current  year,  is  incapable  of  main- 
taining any  action  to  recover  his  professional  charges  (e), 
— a  rule  which  does  not,  semhle,  apply  to  non-litigious 
business  (/);  but  even  as  regards  litigious  business,  all 
proceedings  taken  therein  (although  by  an  uncertificated 
solicitor)  hold  and  remain  good  as  between  and  against 
the  parties  (g)  ;  and  in  case  the  certificate  is  not  renewed 
yearly,  then  after  the  lapse  of  one  year  it  used  not  to  be 
renewable,  without  an  order  of  the  Master  of  the  Rolls  ; 
but  under  the  Solicitors  Act,  1888,  s.  16,  the  Society  may 

(a)  6  &  7  Vict.  c.  73,  s.  21.  have  been  admitted  three  years, 

(6)  51  &  52  Vict.  c.  65,  s.  5.  41.   10s.)  ;  if  he  shall  reside  else- 

(c)  6  &  7  Vict.  c.  73,  s.  22  ;  23  &  where,      and     shall     have    been  . 

24  Vict.  c.  127,  s.  18.     The  stamp  admitted  three  years,  6^.  (or,  if  he 

on  the  yearly  certificate  is  regu-  shall     not     have    been    so     long 

lated  by    the    Stamp    Act,  1891  admitted,  V.). 

{continuing  the  like  provision  con-  {d)  6  &  7  Vict.  c.  73,  s.  23. 

tained  in  the  Stamp  Act,  1870)  as  (e)    Sect.    26  ;      Brunswick    y. 

follows  : — If  the  solicitor   resides  Growl,  4  Exch.   492  ;    Re  Fowler, 

within  ten  miles  from  the  general  4  Q.  B.  D.  334. 

post  office  in  the  city  of  London,  (/)  Greene  v.  Reece,  8  C.  B.  88. 

and    shall    have    been   admitted  (g)   Sparling  v.   Brereton,  Law 

three  years,  9^.  (or,  if  he  shall  not  Rep.,  2  Eq.  Ca.  64. 
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(as  Registrar)  simply  grant  a  renewal,  or  (subject  to  appeal 
to  the  Master  of  the  Rolls)  refuse  to  grant  a  fresh  certifi- 
cate ;  and  in  such  case,  the  Master  of  the  Rolls  may,  in 
his  judicial  discretion,  either  refuse  to  interfere,  or  may 
direct  a  fresh  certificate  to  issue  on  terms  (A). 

The  Solicitors  Act,  1843,  also  contains  the  following 
(among  other)  regulations  : — That  no  solicitor  shall  have 
more  than  two  articled  clerks  at  one  and  the  same  time, 
nor  any  such  clerk  while  he  himself  acts  as  a  clerk  ;  and 
that  a  clerk,  articled  for  five  years  to  a  solicitor,  may  serve 
one  of  those  years  as  a  pupil  with  a  practising  barrister, — 
or  with  the  London  agent  of  the  solicitor  to  whom  he  is 
articled  (i)  ;  and  that  a  clerk  whose  master  has  died  or  left 
off  business  during  the  term,  or  whose  articles  have  been 
cancelled  or  discharged  (k),  may  enter  into  new  articles 
with  another  master  for  the  residue  of  the  term  (I)  ;  also, 
that  no  solicitor,  who  is  in  prison,  may,  in  his  own  name 
or  in  the  name  of  any  other  solicitor,  commence,  prosecute, 
or  defend  any  action  or  other  judicial  proceeding,  or  main- 
tain an  action  for  fees  for  any  such  business  done  during 
his  confinement  {rn). 

(A)   Re    Chaffers,    15  Q.   B.   D.  {k)  In  the  ovent  of  the  master 

467  ;  40  &  41  Vict.  c.  25,  in  part  re-  becoming  bankrupt,  or  being  im- 

enacting  23  &  24  Vict.  c.  127,  s.  23.  prisoned  for  debt  for  twenty-one 

(i)  6  &  7  Vict.  c.  73,  s.  6.     Bj^  days,  the  court  may  discharge  the 

23  &  24  Vict.   c.    127,  s.    10,  the  clerk   and  assign   his   articles   to 

clerk  under  articles  is,  with  certain  a  new  master  (6  &  7  Vict.  c.  73, 

excepted  cases,  restricted  (during  ss.  4,  5  ;  32  &  33  Vict.  c.  62,  s.  4) ; 

his  term  of  service)  from  holding  and  a  proportion  of  the  premium 

any    office,    or    engaging   in  any  paid,  may  be  (but,  in  general,  is 

employment,  other   than  that  of  not)  recoverable  on  the  death  of 

clerk   to   his  master   or  partner  ;  the   master   {Ferris    v.    Carr,    28 

but  by  37  &  38  Vict.  c.  68,  s.  4,  Ch.  Div.  409). 

this  restriction  is  removable,  pro-  (/)  6  &  7   Vict.    c.    73,   s.    13 ; 

vided  the   consent   in  writing  of  Ex  parte    Wallis,  2  B.   &  Smith, 

the  master  be  obtained,  and  the  416. 

sanction  of  one  of  the  judges  or  of  (m)  6  &  7  Vict.  c.  73,  s.  31. 
the  Master  of  the  Rolls. 
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Lot  US  now  turn  to  solicitors  who  have  been  duly 
admitted,  and  who  have  duly  taken  out  their  certificate, 
and  duly  renewed  such  certificate  annually,  and  who  (being 
in  all  other  respects  duly  qualified)  are  in  actual  practice  ; 
and  let  us  consider  the  law  relating  to  their  work,  and  to 
their  professional  remuneration,  and  generally  to  their 
professional  conduct.  And  here  it  may  be  premised  that, 
taken  as  a  whole,  there  is  no  body  of  men  in  the  kingdom 
who  are  more  highly  educated  or  more  industrious  than 
these  gentlemen  are, — or  more  estimable  in  their  private 
and  in  their  professional  behaviour  ;  and  yet  the  law, 
jealous  of  their  influence  and  opportunities,  has  made  them 
subject  to  various  restrictions,  specific  and  general,  having 
for  their  object  the  protection  of  their  clients  ;  but  which 
restrictions  are  in  general  so  discreetly  interpreted  by  the 
courts,  and  by  the  officials  attached  to  the  offices  of  the 
courts,  as  to  be  in  their  operation  neither  galling  to  the  good 
and  able  solicitor,  nor  ineffective  to  punish  the  incapable 
and  the  evil-intentioned. 

And  we  shall  consider,  although  with  great  brevity, 
(I.)  The  privileges  and  disabilities  of  solicitors  ;  (II.)  Their 
retainer,  and  the  duties  of  their  employment  ;  (III.)  Their 
bills  of  costs  and  remuneration  generally  ;  and  (IV.)  The 
remedies  for  and  against  solicitors,  civil  and  criminal. 

I.  The  Privileges  and  Disabilities  of  Solicitors. — 
Solicitors  being  in  actual  practice  are  exempted  from 
serving  on  juries  (n),  or  as  parish  overseers,  church- 
wardens, constables,  and  the  like  (o), — and  generally  from 
all  public  services  of  a  personal  character  which  might 
interfere  with  the  due  discharge  of  their  professional 
duties  ;  but  whereas  formerly  a  solicitor  was  incapable  of 
being  a  county  justice  (p),  his  disability  in  this  respect 
has  now  been  taken  away,  except  as  regards  the  county 

(n)  Jury  Act,  1870  (33  &  34  Vict.  (o)  5  &  6  Vict.  c.  109,  s.  6. 

c.  77,  s.  9).  (2?)  6&  7  Vict.  c.  73,  s.  33. 
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in  which  he  carries  on  his  practice  (q).  Solicitors  are 
entitled  to  practise  as  solicitors  in  the  Court  of  Appeal  and 
in  the  High  Court  ;  and  to  practise  either  as  solicitors  or 
as  advocates  (or  as  both)  in  the  Bankruptcy  Division 
of  the  High  Court  (r),  and  in  the  County  Courts  (5), — 
and  generally  in  the  Inferior  Courts  ;  and  they  may 
(subject  to  the  payment  of  a  small  fee)  practise  also  as 
solicitors  in  the  Court  of  the  County  Palatine  of  Lan- 
caster (t)  ;  but  their  managing  clerks  may  not  (in  effect) 
hold  their  briefs  (u). 

Solicitors  are  privileged  from  arrest  (where  arrest  still 
exists)  on  civil  process,  while  attending  the  courts  in  their 
capacity  of  solicitors,  and  while  going  to  and  returning 
from  same  (v)  ;  but  they  are  not  privileged  from  arrest  on 
criminal  process  (.^■),  or  under  a  writ  of  attachment,  or 
order  of  committal  for  contempt  (?/)  ;  and  they  used  also 
to  have  this  further  privilege,  namely,  that  of  suing  and 
being  sued  exclusively  in  the  High  Court  ;  but  this  latter 
privilege,  either  as  to  suing  (z),  or  as  to  being  sued  (a),  no 
longer  exists. 

II.  The  Retainer  of  Solicitors,  and  the  Duties 
OF  their  Employment. — The  solicitor  of  a  party  litigant 
should,  as  a  general  rule,  obtain  from  his  client  a  written 
authority  {i.e.,  a  written  retainer)  to  act  on  his  behalf;  but 
a  verbal  retainer  is  sufficient  (6), — while,  as  regards  non- 
contentious  business,  the  retainer  is  in  general  implied  from 

(q)  34  &  35  Vict.  c.  18.  (x)  1  Arch.  Practice,  13th  ed., 

(r)  46  &  47  Vict.  c.  52,  s.  151  ;  pp.  652,  687. 

Inre  Eldtrtoji,  W.N.,(1887),p.21.  (y)  Be  Freston,  11  Q.  B.  D.  545  ; 

(s)  15  &  16  Vict.  c.  54,  s.   10,  Re  Dudley,  12  Q.  B.  D.  44. 

repealed  (but   the   privilege   con-  (2)  Blair  v.  Eider,  21  Q.  B.  D. 

tinued)  by  51  &  52  Vict.    c.  43,  185 ;  51  &  52  Vict.  c.  43,  s.  175. 

s.  188.  (a)  Day  v.   Ward,  17  Q.  B.  D. 

(t)  13  &  14  Vict.  c.  43,  s.  27.  703. 

(m)  Queen     v.     Oxford    County  (6)   Wiggins  v.  Peppin,  3  Beav. 

Court,  [1894]  2  Q.  B.  440.  403. 

(v)  Re  Jeivitt,  33  Beav.  550. 

S.C. — VOL.  III.  B 
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the  circumstances.  Tho  authority  may  be  either  a  general 
one,  or  it  may  be  an  authority  limited  to  some  particular 
matter,  or  to  some  particular  proceeding  in  the  action  ;  and 
in  either  case,  it  must  not  be  exceeded  (c).  But  if  his 
authority  is  general,  the  contract  is  an  entire  contract,  and 
the  solicitor  must  accordingly  see  the  business  through  to 
its  end, — at  least  in  general, — before  he  may  sue  for  his 
remuneration  (d).  Also,  under  his  general  authority,  the 
solicitor  may  submit  to  referring  the  action  ;  and  may  even, 
semhle,  agree  to  a  compromise  of  it, — unless  the  client  has 
expressly  forbidden  a  compromise  (e)  ;  but  the  solicitor 
may  not,  before  action  commenced,  compromise  his  client's 
claim  (/), — sell.,  without  the  express  consent  of  his 
client.  The  authority  of  the  solicitor  used  in  general  to 
determine  with  the  signing  of  final  judgment  in  the 
action  ((j)  ;  but  now  it  continues  until  the  conclusion  of 
the  whole  cause  or  matter  (K).  A  solicitor  who  commences 
an  action  without  authority  to  do  so,  is  personally  liable 
for  all  the  costs  thereof  (i). 

In  the  exercise  of  his  employment,  the  solicitor  must  use 
judgment  ;  and  although  privileged  from  disclosing  (and 
bound  not  to  disclose)  the  communications  and  documents 
of  his  client  {k),  he  is  not  justified  in  conspiring  or  com- 
bining with  him  to  effect  a  fraud  or  a  judicial  wrong  (J)  ; 
but  this  matter  of  privileged  communications  will  be 
more  properly  considered  hereafter  in  connection  with  the 


{<■)  Spencer  v.  Newton,  6  A.   &  (A)  De  la  Pole  v.  Dick,  29  Ch.  D. 

E.  6.S0;    RichardHon   v.    Dcdy,    4  351;  De  Moray.  Concha,  W.  N., 

M.  &  W.  384.  (1887),  p.  194. 

{d)   Underwood  v.  Lewis,  [1894]  (j)  grhoU  v.    Miott,   19  Ch.   D. 

2  Q.  B.  306.  94  .     w^ay   v.    Kemp,  26  Ch.   D. 

(e)  Chown  v.  Parrott,   14  C.  B.  i69. 

■          ■  (Jc)  Reg.  V.  Dncliexs  of  Kingston, 

(/)  Macanlai/  v.  Polley,  [1897]  ,,  q,    m'    oAa 

2Q.  B.  122.  "^^-  ^'•-'*^- 

{g)  Tipping  v.  Johmon,  2  B.  &  (^)  ^^^-    "■'■    ^^^'    ^^   Q"   ^-    ^• 

P.  357.  ^^^- 
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proceedings  in  an  action  (m).  And  as  regards  all  private 
dealings  between  a  solicitor  and  his  client,  e.g.,  in  the  case 
of  mortgages  taken  by  the  solicitor  from  his  client,  the 
utmost  good  faith  must  prevail  on  the  solicitor's  part  (n). 
In  case  a  solicitor  is  negligent  in  the  conduct  of  his  client's 
business,  and  a  loss  results  therefrom  to  the  client,  the 
solicitor  is  civilly  answerable  for  the  loss  (o). 

III.  Solicitors'  Bills  of  Costs,  and  their  Remunera- 
tion GENERALLY. — Solicitors  as  such  are  entitled  to  be 
paid  for  their  professional  work;  and  they  may  either 
enter  into  an  agreement  with  their  client  as  regards 
their  remuneration,  or  they  may  dispense  with  such 
agreement. 

Firstly,  where  they  enter  into  an  agreement  : — The 
agreement  is  of  a  special  character,  and  is  (in  the  general 
case)  governed  by  the  Solicitors  Act,  1870,  and  the 
Solicitors'  Remuneration  Act,  1881.  Prior  to  these  Acts, 
a  solicitor  might  (as  he  still  may)  agree  his  past  costs,  but 
not  costs  to  be  incurred  (p);  but  he  may  now  agree  these 
latter  costs,  i.e.,  his  future  costs  (q).  A  solicitor  may  (if 
foolish  enough  to  do  so,  or  if  the  circumstances  of  the  case 
persuade  him  to  do  so)  agree,  of  course,  to  charge  nothing 
for  his  labour  (r),  or  to  charge  costs  out  of  pocket  only  («), 
or  to  charge  in  the  event  of  success  only  (t),  or  to  look 
for  his  costs  only  to  the  property  to  be  recovered  (u) ;  but,  as 
a  rule,  he  makes  no  such  foolish  agreement,  but  enters  into 

(m)  Book  V.  chap.  x.  infra.  Jennings  v.  Johnson,  L.  R.  8  C.  P. 

(n)  Cockhurn    v.    Edivards,    18  425. 

Ch.  Div.  449  ;  Madeod  v.  Jones,  (q)  Re  Lewis,  1  Q,  B.  D,  724. 

24  Ch.  D.  289  ;  Pooley's  Trustee  v.  (r)  Ashford  v.   Price,  3  Stark, 

Whetham,  33  Ch.  Div.  111.  185. 

(o)   Whitenian    v.    Hawkins,    4  (s)  Janes  v.   Read,   5  A.   &  E. 

C.  P.  Div.  13  ;  Doohy  v.  Watson,  529. 

39  Ch.  Div.  178.  (t)  Turner  v.  Tennanf,  10  Jur. 

ip)  Re  Russell,  30  Ch.  Div.  114  ;  429,  n. 

((t)  Re  Ingle,  21  Beav.  275. 

B  2 
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a  proper  agreement  under  the  Acts ;  and  seeing  that,  if  the 
benefit  of  the  Acts  is  to  be  obtained,  strict  regard  must  be 
had  to  their  provisions, — it  appears  to  be  as  well  to  state 
these  provisions  with  some  particularity. 

(1.)  By  the  Solicitors  Act,  1870  (33  &  34  Vict.  c.  28), 
it  is  provided,  that  an  agreement  may  be  validly  made 
between  a  solicitor  and  his  client  respecting  the  amount 
and  manner  of  his  payment  for  either  past  or  future 
services  ;  but  such  agreements  (so  far  as  they  relate  t» 
business  in  the  courts,  i.e.  to  contentious  business,  and  the 
Act  of  1870  is  now  limited  to  such  business)  must  receive 
the  sanction  of  a  taxing  officer  of  the  court  which  has 
power  to  enforce  the  agreement, — that  is  to  say,  the 
amount  payable  under  the  agreement  is  not  recoverable 
until  the  agreement  itself  has  been  allowed  by  such  taxing 
master  (y)  ;  and  no  action  is  to  be  brought  on  the  agree- 
ment (.!'),  any  question  arising  under  it  requiring  to  be 
determined  by  the  court  on  motion  or  petition.  Moreover, 
any  provision  in  the  agreement,  whereby  the  solicitor  shall 
not  be  liable  for  negligence,  or  shall  be  relieved  from  any 
responsibility  to  which  he  would  otherwise  be  subject,  is 
wholly  void ;  and  the  agreement,  if  in  any  way  considered 
by  the  courts  to  be  unfair  or  unreasonable,  may  be  dis- 
allowed and  set  aside.  Also,  no  validity  is  given  by  the 
statute  to  any  purchase  by  a  solicitor  of  his  client's  interest 
in  the  property  involved  in  the  action,  or  to  an  arrange- 
ment whereby  he  is  to  be  paid  only  in  the  event  of  the 
success  of  the  action, — both  of  which  transactions  ar« 
against  the  policy  of  the  law  (?/).  The  agreement  must 
also  be  in  writing,  and  signed  by  both  the  parties  to  it  (z) ; 
and  the  interests  of  third  parties  are  not  to  be  affected 
thereby  ;    and   the   agreement   is    exclusive  of  all  other 

(v)  Re    Solicitors  Act,    1870,    1  [y)  Re  Solicitors  Act,    1870,    1 

Ch.  D.  573.  Ch!  D.  573. 

(x)  Reesv.  ir»7^«ams,  Law  Rep.,  (z)  Re   Raven,  30  W.   R.   134; 

10  Exch.  200.  Bewley  v.  Atkinson,  13  Ch.  D.  283. 
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claims,   unless   so   far  as   it   expressly  excepts  any  such 
claims. 

(2.)  By  the  Solicitors'  Remuneration  Act,  1881  (44  & 
45  Vict.  c.  44),  which  limits  the  operation  of  the  Solicitors 
Act,  1870,  to  contentious  business,  it  is  provided,  as 
regards  non -contentious  business  (that  is  to  say,  business 
connected  with  sales,  purchases,  leases,  mortgages,  settle- 
ments, and  other  matters  of  conveyancing),  that  an 
agreement  may  be  validly  made  between  a  solicitor  and 
his  client,  before  or  after  or  in  the  course  of  the  business, 
for  the  remuneration  of  the  solicitor,  as  regards  both  the 
amount  and  the  manner  thereof, — the  agreement  being  in 
writing  and  signed  by  the  person  to  be  bound  thereby,  or 
by  his  agent  in  that  behalf ;  and  the  agreement  is  to 
express,  whether  all  or  some  only  (and  what)  disburse- 
ments in  respect  of  searches,  travelling  expenses,  stamps, 
plans,  and  the  like,  are  to  be  included  or  not  in  the  agreed 
remuneration.  And  (by  section  8,  sub-s.  4)  it  is  provided, 
that  "  the  agreement  may  be  sued  and  recovered  on  or 
impeached  and  set  aside  in  the  like  manner  and  on  the  like 
grounds  as  an  agreement  not  relating  to  the  remuneration 
of  a  solicitor  (a) ;  and  if,  under  any  order  for  taxation  of 
costs,  such  agreement,  being  relied  upon  by  the  solicitor, 
shall  be  objected  to  by  the  client  as  unfair  or  unreasonable, 
the  taxing  master  or  officer  of  the  court  may  inquire  into 
the  facts,  and  certify  the  same  to  the  court;  and  if,  upon 
such  certificate,  it  shall  appear  to  the  court  or  judge  that 
just  cause  has  been  shown  either  for  cancelling  the  agree- 
ment, or  for  reducing  the  amount  payable  under  the  same, 
the  court  or  judge  shall  have  power  to  order  such  cancella- 
tion or  reduction,  and  to  give  all  such  directions  necessary 
or  proper  for  the  purpose  of  carrying  such  order  into 
effect  or  otherwise  consequential  thereon,  as  to  the  court 
or  judge  may  seem  fit." 

(a)  Re  Gray,  30  Sol.  Journ.  551. 
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Secondly,  where  no  special  agreement  as  to  the  solicitor's 
remuneration  has  been  entered  into  between  a  solicitor  and 
his  client,  either  as  to  contentious  business  (under  the 
Solicitors  Act,  1870),  or  as  to  non-contentious  business 
(under  the  Solicitors'  Remuneration  Act,  1881)  : — The 
amount  and  manner  of  his  remuneration  is  governed,  as 
to  non-contentious  business,  by  the  Solicitors  Act,  1843, 
and  the  Solicitors'  Remuneration  Act,  1881,  and  the  rules 
thereunder  ;  and  as  to  contentious  business,  is  governed 
by  a  vast  number  of  statutes,  and  of  orders  and  rules 
thereunder  ;  and  some  short  (although  necessarily  im- 
perfect) statement  of  the  law  on  these  matters  must  here 
be  made. 

And  firstly,  by  the  Solictors  Act,  1843  (as  regards  both 
contentious  and  non-contentious  business),  it  is  provided, 
that  no  solicitor  shall  (as  a  general  rule)  commence  an 
action  or  sue  for  his  fees  or  charges  in  respect  of  any 
business  done  by  him, — although  the  right  of  action  is 
complete  as  soon  as  the  business  is  done  (6), — until  after 
the  expiration  of  one  calendar  month  (c)  after  a  bill  of 
his  costs  and  charges,  signed  by  him,  shall  have  been 
delivered  to  the  party  to  be  charged  (^d) ;  and  such  party 
may,  on  the  proper  application,  obtain  an  order  referring 
the  bill  for  taxation,  and  staying  all  proceedings  for  the 
recovery  of  the  amount  thereof  in  the  meantime ;  or  judg- 
ment for  the  amount  to  be  ascertained  on  the  taxation 
may  (in  a  proper  case)  be  given  (e).  And  by  the  same 
Act,  the  client,  or  party  chargeable  with  the  costs,  may. 
have  an  order  made  on  the  solicitor  directing  him  to 
deliver  his  bill  of  costs,  when  he  has  not  done  so;  and  the 

(b)  Cohurn  v.  Colledge,  [1897]  {d)  6  &  7  Vict.  73,  s.  37  ;  Re 
1  Q.  B.  702.                                             Nehon,  30  Ch.  D.  1 ;  Re  ThompMH, 

(c)  In  special   cases,   the  judge       30  Ch.  D.  441. 

may  otherwise  order  (38  &  39  Vict.  (e)  Lumley  v.  Brookj<,  41  Ch.  Div. 

c.  79), — i.e. ,  maydispense  with  this      323. 
condition  precedent. 
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same  order  (or  a  further  order)  will  direct  the  solicitor,  on 
payment,  to  deliver  up  all  deeds,  papers,  and  other  docu- 
ments of  the  client  in  his  possession  touching  the  matters 
comprised  in  the  bill  of  costs  (/).  And  even  after  pay- 
ment, a  bill  of  costs  may,  on  the  ground  of  special  circum- 
stances, e.g.,  of  pressure  (^)  or  manifest  overcharges  (A), 
be  ordered  to  be  taxed,  provided  the  application  is  made 
within  twelve  months  after  payment  (/)  ;  and  if  it  is 
intended  by  the  client  to  object  to  certain  items  in  the 
bill  as  statute-barred,  a  special  order  (and  not  the  common 
order)  for  taxation  of  the  bill  must  be  obtained  (k). 
Where  any  part  of  the  matters  comprised  in  the  bill  of 
costs  was  transacted  in  any  court,  e.g.,  in  the  courts  now 
constituting  the  Queen's  Bench  Division,  the  taxation 
would  be  in  that  court  (/) ;  but  where  no  part  of  the  bill 
related  to  matters  transacted  in  any  court,  the  taxation 
was  to  be  in  Chancery  (m)  ;  and  these  distinctions, 
although  technically  abolished  by  the  effect  of  the  Judica- 
ture Acts,  are  practically  still  in  force  (n),  and  are  highly 
convenient  (o). 

And,  secondly,  the  Solicitors'  Remuneration  Act,  1881, 
having  (as  regards  non-contentious  business)  provided, 
that  the  Lord  Chancellor,  the  Lord  Chief  Justice,  the 
Master  of  the  Rolls,  and  the  President  of  the  Incorporated 
Law  Society,  and  the  President  of  some  provincial  law 
society,  to  be  selected  by  the  Lord  Chancellor,  might 
(or  that  any  three  of  them,  the  Lord  Chancellor  being  one, 

(/)  6   &  7  Vict.  c.   73,  s.   37 ;  [1]  Sect.  37. 

Brooks  V.   Bockett,   9  Q.   B.   847  ;  [m)  Ibid. 

Ex  2}arte  Cobeldick,  12  Q.   B.   D.  (71)  Be  Worth,  18  Ch.   D.  521  ; 

149  ;  In  re  Debenham  and  Walker,  Be  Pollard,  20  Q.  B.  Div.  656. 

[1895]  2  Ch.  430.  (0)  See    also     the     Mortgagees 

{g)  Be  Bennett,  8  Beav.  467.  (Legal  Costs)    Act,    1895    (58    & 

(A)  Be  Thompson,  8  Beav.  237.  59  Vict.  c.  25),  allowing  solicitors 

(i)  Sect.  41.  who    are    mortgagees    to    charge 

(k)  In  re  Margets,  [1896]  2  Ch.  mortgagees'  costs. 

263. 
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might)  from  time  to  time  make  any  general  order  for 
regulating  the  remuneration  of  solicitors  in  respect 
of  business  connected  with  sales,  purchases,  leases,  mort- 
gages, settlements,  and  other  matters  of  conveyancing, 
and  in  respect  of  other  business,  not  being  business  in  any 
action  (p),  or  transacted  in  any  court,  or  in  the  chambers 
of  any  judge  or  master,  and  not  being  otherwise  con- 
tentious business;  and  having  further  provided  (by  sect.  4), 
that  any  such  general  order  might,  as  regards  the  mode 
of  remuneration,  prescribe  that  it  should  be  according  to  a 
scale  of  rates  of  commission  or  percentage,  varying  or  not 
in  different  classes  of  business,  or  by  a  gross  sum,  or  by  a 
fixed  sum  for  each  document  prepared  or  perused  without 
regard  to  length,  or  in  any  other  mode,  or  partly  in  one 
mode,  and  partly  in  another  or  others  ;  and  might,  as 
regards  the  amount  of  the  remuneration,  regulate  the  same 
with  reference  to  all  or  any  of  the  following  (among 
other)  considerations, — namely,  the  position  of  the  party 
for  whom  the  solicitor  is  concerned  in  any  business,  that  is, 
whether  as  vendor  or  as  purchaser,  lessor  or  lessee,  mort- 
gagor or  mortgagee,  and  the  like  ;  the  place,  district,  and 
circumstances  at  or  in  which  the  business  or  part  thereof 
is  transacted  ;  the  amount  of  the  capital  money,  or  of  the 
rent,  to  which  the  business  relates  ;  the  skill,  labour,  and 
responsibility  involved  therein  on  the  part  of  the  solicitor  ; 
the  number  and  importance  of  the  documents  prepared 
or  perused  without  regard  to  length  ;  and  the  average  or 
ordinary  remuneration  obtained  by  solicitors  in  like 
business  at  the  date  of  the  passing  of  the  Act ;  and  having 
also  provided  (by  sect.  5),  that  any  such  general  order 
might  authorize  and  regulate  the  taking  by  a  solicitor 
from  his  client  of  security  for  future  remuneration  in 
accordance  with  any  such  order,  such  remuneration 
to  be  ascertained  by  taxation  or  otherwise;  and  might  also 
authorize  and  regulate  the  allowance  of  interest  on  such 

(p)  Stanford  v.  Roberts,  26  Ch.  D,  155. 
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remuneration, — A  General  Order  for  the  regulation  of  all 
the  above  matters  has  been  made,  and  has  been  in  operation 
since  the  1st  January,  1883  ;  and  the  substance  and  effect 
of  this  order  may  be  roughly  stated  as  follows,  that  is  to 
say  ; — As  regards  non-contentious  business  (to  which 
alone  this  Act  and  the  General  Order  thereunder  are 
applicable),  two  modes  of  remuneration  are  provided, 
either  (1.)  By  the  percentage  or  commission  appointed  by 
Schedule  I.  to  the  General  Order  made  under  the  Act 
as  above  mentioned  ;  or  (2.)  By  the  old  method  of  remu- 
neration as  altered  by  Schedule  II.  to  that  order, — and  the 
splicitor  may  elect  between  the  two,  provided  he  make  his 
election  before  entering  upon  the  business ;  and  if  he  do  not  so 
elect,  then  the  former  of  these  two  methods  of  ascertaining 
his  remuneration  is  the  one  whch  becomes  applicable  {q). 

Schedule  I.  is  sub-divided  into  two  parts, — Part  I.  being 
in  respect  of  sales,  purchases,  and  mortgages ;  and  Part  II. 
being  in  respect  of  leases,  agreements  for  leases,  and  con- 
veyances at  a  rent  (not  being  mining  leases,  or  building 
leases,  or  agreements  for  either) ;  and  Schedule  II.  provides 
generally  for  whatever  is  not  covered  by  Schedule  I.  (in 
either  of  its  Parts), — that  is  to  say,  for  settlements,  mining 
leases  or  licences  and  agreements  therefor,  re-conveyances, 
transfers  of  mortgages,  and  further  charges,  and  generally 
all  other  matters  of  conveyancing  (r),  as  also  for  all  matters 
remaining  uncompleted  which  would  (if  completed)  fall 
within  one  or  other  of  the  two  Parts  of  Schedule  I.  And 
as  regards  matters  falling  within  Schedule  I.,  the  solicitor's 
remuneration  is  to  be  according  to  the  scale  of  charges 
thereby  prescribed,  and  which  charges  are  by  way  of 
percentage  on  the  amount  of  the  purchase  or  mortgage 
money,  or  on  the  rental  ;  and  as  regards  matters  falling 
within  Part  I.  of  the  schedule,  a  negotiation  fee  also, 
calculated   at  a  percentage  on  the  purchase  or  mortgage 

(q)  Re  Allen,  34  Ch.  D.  433 ;  lie  (r)  Stanford     v.     Roberts,     26 

Field,  29  Ch.  D.  608.  Ch.  D.  155. 
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money,  is  allowed  in  addition  to  the  proper  conveyancing 
remuneration  (5), — but  no  such  negotiation  fee  is  allowed  as 
regards  matters  falling  within  Part  II.  of  that  schedule  (t). 

As  regards  the  matters  regulated  by  the  old  system,  as 
altered  by  Schedule  II.,  the  remuneration  is  not  ascertained 
by  percentage,  but  in  the  old  way  by  folio,  labour,  and  the 
like  ;  and  it  is  a  special  provision  of  this  schedule,  that 
in  special  cases  the  taxing  master  may,  for  special  reasons, 
increase  or  diminish  the  prescribed  allowances  ;  and  there 
is  a  somewhat  similar  provision  to  this,  applicable  to 
Schedule  I.,  namely,  that  in  respect  of  any  business  which 
is  required  to  be,  and  which  is,  by  special  exertion,  carried 
through  in  an  exceptionally  short  space  of  time,  the 
solicitor  may  be  allowed,  according  to  the  circumstances, 
a  proper  additional  remuneration  for  the  special  exertion. 

For  a  more  complete  apprehension  of  the  provisions  of 
this  General  Order,  the  reader  must  be  referred  to  the 
Order  itself,  and  to  the  scales  prescribed  thereby,  and 
to  the  particular  rules  comprised  in  the  several  parts  of 
Schedule  I.  and  in  Schedule  II. ;  and  we  shall  here  add 
only  these  two  further  remarks,  namely  : — (1.)  The  remu- 
neration prescribed  by  Schedule  I.  does  not  include  stamps, 
counseVs  fees,  auctioneer's  or  valuer's  charges,  travelling 
or  hotel  expenses,  fees  paid  on  searches  to  public  offices,  or 
on  registrations,  or  to  stewards  of  manors,  or  the  like,  or  any 
extra  work  occasioned  by  changes  occurring  in  the  course 
of  the  business, — e.g.,  by  death,  bankruptcy,  or  the  like  ; 
and  (2.)  A  solicitor  may  accept  from  his  client  (who  may 
give  him)  security  for  the  amount  to  become  due  to  the 
solicitor  for  business  to  be  transacted  by  him,  and  for 
interest  on  such  amount, — but  so  that  interest  is  not  to 
commence  till  the  amount  due  is  ascertained,  either  by 
agreement  or  taxation  ;  and  a  solicitor  may  charge  interest 
at  four   per  cent,  per  annum    on  his  disbursements  and 

(*•)  JU    Newbouhl      {■■ntb     nom.  {t)  Be   Field,   29   Ch.    D.    608  ; 

Newhoiihl  V.  Bailward),  14  App.  Be  Emmanuel,  33  Ch.  D.  40  ;  Be 
Ca.  1.  Allen,  34  Ch.  D.  433. 
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costs,  whether  by  scale  or  otherwise,  from  the  expiration 
of  one  month  from  demand  from  the  client  ;  and  in  cases 
where  such  disbursements  and  costs  are  payable  by  an 
infant,  or  out  of  a  fund  not  presently  available,  such 
demand  may  be  made  on  the  parent  or  guardian,  or  the 
trustee  or  other  person  liable. 

And,  thirdly  (as  regards  contentious  business),  where 
no  special  agreement  as  to  the  solicitor's  remuneration 
therefor  has  been  entered  into,  the  provisions  and  rules 
applicable  thereto  are  of  too  minute  and  detailed  a 
character  to  admit  of  any  condensed  statement ;  we  can 
onjy  refer  to  Order  LXV.  of  the  Orders  and  Rules  of 
1883  ;  and  to  the  more  or  less  casual  references  to  the 
costs  of  litigation  in  general,  and  in  certain  particular 
kinds  or  classes  of  actions,  which  will  be  found  in  our 
treatment  of  "  Civil  Injuries,"  in  Book  V.  of  this  treatise. 

IV.  The  Remedies  for  and  against  Solicitors, 
Civil  and  Criminal. — It  has  already  appeared  inci- 
dentally, that  either  the  solicitor  or  the  client  may  obtain 
an  order  for  the  taxation  of  his  costs  ;  and  such  order  is, 
in  the  ordinary  case,  obtained  on  an  ex  i:)arte  application  ; 
and  if  the  application  therefor  is  made  within  a  year  from 
the  delivery  of  the  bill  of  costs,  the  order  is  made  as  a 
matter  of  course,  or  almost  as  a  matter  of  course  ;  and  if 
made  in  the  Chancery  Division,  the  order  provides  also 
for  payment ;  but  if  made  in  the  Queen's  Bench  Division, 
the  order  is  merely  for  taxation. 

Where  the  order  for  taxation  is  not  obtainable  as  of 
course,  it  is  required  to  be  obtained  on  a  special  application 
by  summons,  duly  served  by  the  applicant  upon  the 
other  party, — such  special  application  being,  in  general, 
necessary,  after  the  lapse  of  the  year  ;  also,  after  pay- 
ment ;  also,  when  the  retainer  is  disputed  ;  and  generally, 
when  there  is  any  special  circumstance  affecting  more  or 
less  the  right  to  payment. 

The  solicitor  may  also  (but  is  not  in  general  driven  to) 
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bring  an  action  for  his  costs  (u)  ;  and  conversely,  an  action 
is  sometimes  the  only  remedy  of  the  client  against  the  solicitor, 
— but  this  is  only  in  very  exceptional  cases  ;  for,  in  general, 
the  court  exercises  over  solicitors  a- very  wide  summary 
jurisdiction,  on  applications  intituled  in  the  matter  of  the 
solicitor  (x),  and  sometimes  on  applications  not  so  intituled, 
but  of  which  notice  has  been  duly  given  to  the  solicitor  (y)  ; 
but  it  is  to  be  remembered,  that  this  summary  jurisdiction 
is  exerciseable  only  in  matters  affecting  the  solicitor  as 
such,  e.g.,  for  his  personal  misconduct,  or  for  any  breach 
or  failure  of  his  duty  as  a  solicitor  (z)  ;  and  in  all  other 
cases  an  action  must  be  brought  against  him,  if  there  is 
any  ground  of  action. 

The  court  also  exercises  a  punitive,  or  disciplinary, 
jurisdiction  over  solicitors,  when  their  conduct  is  of  a 
fraudulent  character  (a)  ;  or  when  they  are  guilty  of  any 
contempt  of  court  (h)  ;  and  the  punishment  may  be  by 
commitment  to  prison  or  by  attachment,  or  (in  the  graver 
classes  of  cases)  by  suspension  from  practice,  or  by  striking 
off  the  rolls  (c), — the  latter  punishment  not  being  in 
general  inflicted,  save  after  a  report,  formerly  of  the 
Master,  but  now  of  the  Incorporated  Law  Society  (d), 
made  to  the  court,  after  an  inquiry  into  the  conduct  of 
the  solicitor. 

{u)  Lumley V.Brooks, 41  Ch.Div.  (z)  Ex      parte      Edwards,       7 

323.  Q.  B.  D.  158. 

(x)  Re   Ward,  31  Beav.    1  ;  Re  (a)  Re  Dudley,  12  Q.  B.  D.  44. 

Dangar's  Trusts,  41  Ch.  Div.  178  ;  (h)  Re  Freston,  11  Q.  B.  D.  545. 

Swynyv.  Harland,  [1894]  1  Q.  B.  (c)  Re  Hardwick,   12  Q.  B.   D". 

707.  148. 

(y)  Slater  v.    Slater,   58  L.   T.  (fZ)  51  &  52  Vict.  c.  65,  ss.  12,  13; 

(n.s.)  149.  Reg.  v.  Incorporated  Law  Society, 

[1896]  1  Q.  B.  327. 
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CHAPTER  XIV. 

OF  THE  LAWS  RELATING  TO  BANKS. 


The  invention  of  banking  appears  to  be  due  to  the  Republic 
of  Venice  ;  where,  so  early  as  the  year  1171,  Jews  were 
accustomed  to  keep  benches  in  the  market-place  for  the 
exchange  of  money  and  bills  ;  and  banco  being  the  Italian 
for  bench,  banks  may  have  taken  their  denomination  from 
this  circumstance.  In  our  own  country,  the  business  of 
banking  appears  to  have  been  originally  carried  on  chiefly 
by  the  goldsmiths  ;  for  we  find  it  recited  in  an  Act  of 
the  22  &  23  Car.  II,,  "  that  several  persons,  being  gold- 
"  smiths,  and  others,  by  taking  up  or  borrowing  great  sums 
"  of  money,  and  lending  out  the  same  for  extraordinary 
"  hire  or  profit,  have  gained  and  acquired  to  themselves  the 
"  reputation  and  name  of  bankers  "  (a).  And  at  a  later 
date,  in  the  reign  of  William  and  Mary,  the  project  was 
conceived  of  establishing  in  England  a  national  institution 
of  the  same  description  with  the  banks  then  already  estab- 
lished at  Genoa  and  Amsterdam  (b)  ;  and  in  1694,  an 
Act  was  passed  sanctioning  the  creation  of  that  great 
corporate  body,  which  has  since  become  so  celebrated, 
under  the  denomination  of  "  The  Governor  and  Company 
of  the  Bank  of  England,"  or  in  popular  language  "  The 
Bank  of  England  "  ;  and  many  other  banks,  including 
private  banks  and  joint-stock  banks,  have  since  been 
established,  not  to  mention  the  savings  banks  which  we 
treated  of  in  a  former  chapter. 

(a)  Jacob's  Diet,  in  tit.  Bankers. 

(b)  Its   principal   projector  was  Mr.   William   Paterson,    a   Scotch, 
gentleman. 
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The  Act  by  which  the  Bank  of  England  was  established 
is  the  5  &  6  W.  &  M.  c.  20  ;  by  which  Act,  after 
empowerino;  their  Majesties  to  incorporate,  by  letters 
patent,  ''  The  Grovernor  and  (Company  of  the  Bank  of 
England, "  and  after  prohibiting  the  corporation  from 
buying  and  selling  goods,  lest  the  lieges  should  be  oppressed 
by  their  monopolizing  or  "  engrossing  any  sort  of  goods, 
wares,  or  merchandize  "  (c), — it  was  provided  and  declared, 
that  the  Bank  might  deal  in  bills  of  exchange,  or  in  buying 
and  selling  bullion,  gold,  or  silver  ;  and  might  sell  any 
goods  whatsoever  left  with  it  in  pledge,  and  not  redeemed 
at  the  time  agreed  upon,  or  within  three  months  after  ;  and 
might  also  sell  goods,  the  produce  of  lands  which  it  had 
purchased  (d).  And  we  find  that  as  a  fact,  from  the  time 
of  the  passing  of  the  Act  or  soon  afterwards,  the  Bank 
began  the  practice,  which  it  has  ever  since  continued, 
of  issuing  its  own  notes  (e).  And  by  subsequent  Acts,  it 
was  provided,  that  no  other  bank,  or  company  in  the 
nature  of  a  bank,  should  be  established  by  Act  of  Parlia- 
ment within  this  kingdom  (/)  ;  and  that  it  should  not 
be  lawful  in  England  for  any  other  corporation  (or  for 
more  than  six  persons  associated  in  partnership)  to  borrow, 
owe,  or  to  take  up  any  money  on  their  bills  or  notes, 
payable  on  demand,  or  at  less  time  than  six  months 
from  the  borrowing  thereof  (^)  ;  and  exclusive  privileges, 
(popularly  called  the  Bank  Charter,)  were  conferred  on 
the  Bank  of  England. 

Subject,  however,  to  these  exclusive  privileges  of  the 
Bank  of  England,  as  the  same  were  afterwards  from  time 
to  time  modified,  the  trade  of  banking  has,  from  its  first 
introduction,  been  always  free,  both  in  London  and  in  the 

(c)  5  &  6  W.  &  M.  c.  20,  s.  27.  (/)  8&9Will.  3,c.20  ;  15Geo.2, 

(d)  Sect.  28.  c.  13  ;  35  &  36  Vict.  c.  34. 

(e)  The    Bank    of   England   v.  (S')  39  &  40  Geo.  3,  c.  28. 
Anderson,  3  Bing.  N.  C.  653,  654. 
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country  ;  but  as  regards  these  country  banks,  some  of 
them  have  carried  on  business,  like  the  Bank  of  England, 
as  banks  of  issue, — that  is,  have  made  payments  by  their 
own  notes  ;  while  the  other  country  banks,  and  all  the 
London  banks,  have  been  hanks  of  mere  de2'>o sit, —thai  is, 
have  made  payments  in  cash  and  Bank  of  England  notes 
only,  and  not  in  notes  of  their  own. 

The  character  of  the  Bank  of  England  and  of  its  trans- 
actions has  always  maintained  an  importance  far  greater 
than  that  of  any  other  bank  :  for  while  it  has  carried  on 
the  business  ordinarily  incident  to  banking,  such  as  taking- 
deposits  of  money,  issuing  its  own  paper,  and  discounting 
mercantile  bills,  it  has  also  been  employed  as  a  great 
engine  of  state,  in  paying  the  interest  due  to  the  holders 
of  the  public  debt,  in  circulating  exchequer  bills  (A), 
and  in  accommodating  the  government  with  immediate 
advances,  on  the  credit  of  deferred  funds,  and  in  assisting 
it  generally,  in  all  the  great  operations  of  finance.  But  as 
regards  the  Bank's  advances  to  the  government,  these  are 
now  subject  to  the  restrictions  imposed  by  the  59  Geo.  111. 
c.  76,  whereby  it  is  enacted,  in  conformity  with  an 
earlier  regulation  in  that  behalf  (/),  that  it  shall  not  be 
lawful  for  the  Bank  to  make  advances  of  money  to  the 
crown  in  any  manner  whatever,  without  the  express  and 
distinct  authority  of  Parliament  for  that  purpose  first 
obtained, — a  restriction,  however,  which  does  not  prohibit 
the  Bank  from  purchasing/  exchequer  bills  or  other  govern- 
ment securities,  or  from  advancing,  upon  the  credit  of 
exchequer  bills  or  of  Treasury  bills  lawfully  issued,  any 
money  required  to  make  good  any  quarterly  deficiency  in 
the  Consolidated  Fund  (k).  And  in  consideration  of  the 
services  thus  rendered,  the  Bank  is  favourably  regarded 
by  the  government,  its  credit  being  in   general   protected 

{h)  29  &  30  Vict.    c.  25  ;    and  (Jc)  59    Geo.    3,    c.     19 ;    29    & 

40  &  41  Vict.  c.  2.  30  Vict.  c.  39,  s.  12  ;  40&  41  Vict. 

(i)  5  W.  &  M.  c.  20,  s.  30.  c.  2,  s.  13. 
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in  times    of  crisis  (l)  ;    and,  moreover,  it    is  entitled  to 
certain  allowances  for  managing  the  public  debt  (m). 

In  the  year  182G,  the  Bank  was  authorized  to  extend 
the  circulation  of  its  paper,  by  establishing  banks  of  its 
own  not  under  the  immediate  management  of  the  Bank 
directors,  but  which  should  be  carried  on  by  the  agents  of 
the  Bank,  at  any  place  or  places  in  England  where  such 
a  branch  should  be  established  (n)  ;  and  in  the  same  year, 
and  apparently  in  consideration  of  this  privilege,  the  Bank 
relinquished  in  part  its  old  exclusive  privileges,  so  as 
to  allow  (subject  to  certain  conditions)  the  establishment 
of  other  banking  companies,  to  wit,  joint-stock  banks, 
not  carrying  on  business  within  sixty-five  miles  from 
London  (o) ;  but  all  Bank  of  England  "  notes  on  demand," 
issued  at  any  of  its  branch  banks,  must  be  made  payable 
in  coin  at  the  place  where  such  notes  are  issued  ;  and 
though  the  Bank  of  England  is  not  liable  to  pay,  at  any 
of  its  branches,  notes  not  made  specially  payable  at  such 
branch,  it  is,  on  the  other  hand,  bound  to  pay  in  London 
all  notes,  whether  those  of  the  Bank  of  England  itself 
or  of  any  of  its  branches  (p). 

The  Bank  Charter  had  been  originally  limited  to  deter- 
mine upon  twelve  months'  notice  after  1st  August,  1705  ; 
but  this  period  was  from  time  to  time  extended  by  succes- 
sive Acts  of  Parliament,  the  charter  being  at  the  same 
time  variously  modified  by  one  or  other  of  such  Acts  (§')  ; 

(/)  In  the  year  1797,  owing  to  a  c.  97) ;  33  &  34  Vict.  c.  71  ;  55  & 

temporary  failure  in  public  credit,  56  Vict.  c.  48. 

and   a  consequent   run  upon   the  {n)  7  Geo.  4,  c.  46,  s.  15. 

Bank,  it  was  deemed  necessary  to  (o)  Ibid.  ss.  1 — 4. 

relieve  it  for  a  limited  period  from  (p)  3  &  4  Will.  4,  c.  98,  ss.  4,  6. 

the  necessity  of  making  payments  (17)  3  Geo.    1,   c.   8;  15  Geo.  2, 

in  cash  (see  37  Geo.  3,  c.  45,  con-  c.  13  ;  24  Geo.  2,  c.  4  ;  4  Geo.  3, 

tinued,  by  subsequent  Acts,  until  c.    25  ;    21    Geo.   3,   c.   60  ;    39  & 

the  1st  of  May,  1823).  40  Geo.  3,  c.  28  ;  55  Geo.  3,  c.  16; 

(m)  24  &  25  Vict.  c.  3  (repealing  ^6  Geo.  3,  c.  96  ;  7  Geo.  4,  c.  46  ; 

48  Geo.  3,   c.  4,  and  56  Geo.  3,  3  &  4  Will.  4,  c.  98  ;  7  &  8  Vict. 

0.  32. 
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and  in  particular,  by  the  3  &  4  Will.  IV.  c.  98,  it  was 
provided,  that  after  the  1st  August,  1834, — unless  and 
until  the  legislature  should  otherwise  direct, — tender  of  a 
Bank  of  England  note  (expressed  to  be  payable  to  bearer 
on  demand)  should  be  a  legal  tender  to  the  amount  therein 
expressed  for  all  sums  above  51.,  so  long  as  the  Bank 
continued  to  pay,  on  demand,  its  notes  in  legal  coin  ;  but, 
of  course,  such  note  would  not  be  a  legal  tender  either  by 
the  Bank  itself  or  by  any  of  its  branches  (r).  And 
ultimately,  in  the  year  1844,  by  the  Bank  Charter  Act  of 
that  year  (7  &  8  Vict.  c.  32),  great  and  extensive  changes 
in<the  law  were  introduced  (5),  the  statute  affecting  not 
only  the  Bank  of  England,  but  all  banks  whatsoever,  and 
its  main  object  being  to  place  the  general  circulation  of 
the  country  upon  a  sounder  footing, — by  subjecting  to 
reasonable  restraints  the  issue  of  paper  money  ;  and  by 
preventing  as  much  as  possible  those  fluctuations  in  the 
currency,  to  which  many  of  our  commercial  embarrass- 
ments have  been  ascribed  ;  and  we  shall  state  shortly  the 
provisions  of  this  Act. 

Firstly,  then,  as  to  the  Bank  of  England. — By  the 
Act  of  1844  just  referred  to,  the  Bank  Charter  was  con- 
tinued, being  again  subjected  to  modifications  ;  and  was 
made  determinable,  on  giving  twelve  months'  notice 
pursuant  to  a  vote  or  resolution  in  that  behalf  of  the 
House  of  Commons,  at  any  time  after  the  1st  August, 
1855  (t),  and  on  repayment  by  the  government  of  certain 
debts  particularized  in  the  Act  ;  and  in  particular,  it  was 
provided,  that  the  issue  of  Bank  of  England  notes,  pay- 
able on  demand,  should  thereafter  be  kept  distinct  from 
the  general  business  of  the  Bank  ;  and  that  on  the  31st 
August,  1844,  the  Bank  should  transfer  to  its  '•'•issue 
department "  securities  to  the  value  of  14,000,000^. 
(including  the  debt  due  to  it  by  the  public),  and  also  so 

(r)  .S  &  4  Will.  4,  c.  98,  s.  6.  s.  11 ;  and  19  &  20  Vict,  c,  20. 

(«)  See  also  17  &  18  Vict.  c.  83,  («)  7  &  8  Vict.  c.  32,  s.  27. 

S.C. — VOL.  III.  s 
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much  of  the  gold  coin,  and  gold  and  silver  bullion  (u), 
then  held  by  the  Bank,  as  should  not  be  required  by  its 
hanking  department  ;  and  thereupon,  there  should  be 
delivered  out  of  the  issue  department  into  the  hanking 
department,  such  an  amount  of  Bank  of  England  notes 
as,  together  with  those  in  circulation,  should  be  equal  to 
the  aggregate  amount  of  the  securities,  coin,  and  bullion 
so  transferred  to  the  issue  department ;  and  it  was  further 
provided,  that  the  whole  amount  of  the  Bank's  notes  in 
circulation,  (including  those  delivered  to  the  banking 
department,)  should  be  deemed  to  be  issued  on  the  credit 
of  such  securities,  coin,  and  bullion  ;  that  the  amount  of 
such  securities  was  not  to  be  increased,  but  might  be 
diminished  and  again  increased,  so  as  not  to  exceed  in  the 
whole  the  sum  of  14,000,000Z.  (.t") ;  and  after  such  transfer 
as  just  mentioned  to  its  issue  department,  it  was  made 
unlawful  for  the  Governor  and  Company  to  issue  Bank 
of  England  notes,  either  into  its  banking  department,  or 
to  any  person  whatever,  save  in  exchange  for  other  Bank 
of  England  notes,  or  gold  coin,  or  gold  or  silver  bullion, 
or  securities  acquired  in  the  issue  department  under  the 
provisions  of  the  Act.     The  Act  further  required,  that  an 

(tf)  The  silver  bullion  is  not  to  limited   by  law  ;   and  parliament 

exceed  one-fourth  of  the  gold  coin  afterwards   passed  an  Act  (21   & 

and  bullion  (sect.  3).  22  Vict.    c.    1)    indemnifying  the 

(x)  In  the  year  1857,  a  great  com-  Bank  in   that  respect,  and  for  a 

mercial  emergency  having  arisen,  short  suspension  of  so  much  of  the 

so  that  the  Bank  was   unable  to  Act  of  1844  as  limited  the  amount 

meet  its  demands  for  discounts  and  of  such  securities.    A  similar  crisis 

advances  on   approved   securities  had  occurred  previously  in  1847, 

without  exceeding  the  limits  pre-  and  occurred  again  subsequently 

scribed  by  law,  the  governor  and  in    the    year    1866, — on    each   of 

company   of   the   Bank   were    in-  which  occasions  Government  took 

formed    by  Government,   that    it  the  same  course  ;  but  no  actual  in- 

was  prepared  to  propose  to  parlia-  f  ringement  of  the  law  took  place  on 

ment  a  bill  to  indemnify  them  from  either  of  these  two  latter  occasions, 

any  such  excess  ;  and  notes  were  as  the  commercial  panic  subsided 

accordingly    issued    in    exchange  before  the  Bank  had  made  advances 

for  securities  beyond  the  amount  in  excess  of  the  legal  limits. 
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account  of  the  notes  issued  by  the  issue  department,  and 
of  the  securities,  gold  coin,  and  gold  and  silver  bullion 
therein,  and  also  of  the  capital  stocks  and  deposits,  money 
and  securities  in  the  hanking  department,  should  be  trans- 
mitted weekly  to  the  Board  of  Inland  Revenue  in  a 
prescribed  form,  and  be  published  by  it  in  the  London 
Gazette  ;  and  all  persons  were  declared  entitled  to  demand, 
from  the  issue  department  of  the  Bank  of  England,  notes 
in  exchange  for  gold  bullion,  at  the  rate  of  ?>l.  lis.  'dd. 
per  ounce  of  standard  gold  {y). 

And  before  leaving  the  subject  of  the  Bank  of  England, 
it'  should  be  mentioned,  that  by  the  55  &  56  Vict.  c.  48, 
s.  6, — which  section  is  to  be  construed  as  one  with  the 
Bank  Charter  Act,  1844, — the  bank's  notes  issued  more 
than  40  years,  and  not  presented  for  payment,  may  be 
written  off  as  dead  notes,  and  treated  as  if  they  had  never 
been  issued, — so  that  the  Bank  is  thereby  enabled  to  re- 
issue notes  to  the  amount  so  written  off ;  but  the  Bank 
remains  liable,  on  such  dead  notes,  in  case  they  are  pre- 
sented for  payment ;  and  by  the  seventh  section  of  the 
same  Act,  provision  is  made  for  the  grant  of  a  supple- 
mental charter  to  the  Bank,  regulating  its  internal  affairs. 

Secondly,  as  to  Other  Banks. — The  Act  of  1844  pro- 
vided, that  in  future  it  should  not  be  lawful  for  any 
banker  to  draw,  accept,  make,  or  issue  any  bill  or  note, 
or  engagement  for  the  payment  of  money,  payable  to 
bearer  on  demand  ;  or  to  borrow,  owe,  or  take  up  any 
money,  on  his  bills  or  notes  payable  to  bearer  on 
demand  {/), — subject  only  to  this  proviso,  namely,  that 
any  banker,  who  on  the  6th  May,  1844,  was  carrying  on 
the  business  of  a  banker,  and  was  then  already  lawfully 

(y)  7  &  8  Vict.  c.  32,  s.  4 ;  and  c.  23 ;  17  &  18  Vict.  c.  83  ;  33  & 

(as  to   stamp  duty  on    Bank  of  34  Vict.   c.    97  ;    54  &   55  Vict. 

England  notes  payable  on  demand)  c.  39. 

s.    7;    and    (as   to  this   duty  on  (z)  Att.-Gen.     v.    Birkhech,    12 

bankers'  notes  in  general)  9  Geo.  4,  Q.  B.  D.  605. 

S  2 
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issuing  his  own  notes,  might  continue  to  issue  them  ; 
though  if  he  should  hecoiiio  bankrupt,  or  cease  to  carry- 
on  the  business,  or  discontinue  the  issue  of  notes,  either 
by  agreement  with  the  Bank  of  England,  or  otherwise, 
his  privilege  in  this  respect  was  to  be  at  an  end,  and 
incapable  of  revival  (a).  And  as  regards  any  banker 
continuing  to  issue  his  own  notes  by  virtue  of  this  proviso, 
the  Act  provided,  that  he  should  not  thereafter  have  in 
circulation  a  greater  amount  of  notes  than  the  average 
amount  which  he  had  circulated  before  the  Act  ;  and 
further,  that  if  any  such  banker  ceased  to  issue  his  own 
notes,  it  should  be  lawful  for  her  Majesty  in  council  to 
authorize  the  Bank  of  England  to  increase  the  14,000,000/. 
of  securities  in  its  issue  department,  in  the  proportion  of 
two-thirds  of  the  amount  so  withdrawn  from  circula- 
tion (/>).  The  Act  of  1844,  moreover,  provided  (c),  that 
every  banker  (except  the  Bank  of  England)  should  on  the 
1st  of  January  in  every  year,  or  within  fifteen  days  after, 
make  a  return  to  the  Board  of  Inland  Revenue,  of  the 
name,  residence,  and  occupation  of  every  member  of 
the  partnership,  of  the  name  of  the  firm,  and  of  the  place 
where  the  business  was  carried  on  ;  and  the  board,  on  or 
before  the  1st  of  March  in  every  year,  is  to  publish  the 
return  in  some  newspaper  circulating  in  the  town  or 
county  wherein  such  banker  carries  on  his  business. 

Another  Act  affecting  banks  (other  than  the  Bank  of 
England)  is  the  Companies  Act,  1862  (25  &  26  Vict, 
c.  89),  and  which  has  been  amended  by  subsequent 
statutes  and  particularly  by  the  42  &  43  Vict.  c.  76. 
And  by  these  Acts  (in  addition  to  their  multifarious  pro- 
visions regarding  companies  generally,  whether  banking 
companies  or  other  companies)  it  has  been  specially  pro- 
vided regarding  banks  : — That  no  company  or  association 

(a)  Prescott  Dimsdale  &  Co.  v.  (6)  7  &  8  Vict.  c.  32,  s.  5. 

Bank  of  England,  [1894]  1  Q.  B.  (c)  Ibid.  s.  21. 

351. 
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consisting  of  more  than  ten  persons   shall  carry  on  the 
business  of   banking, — unless   it   is   registered    (either  as 
"  limited  "    or    as    "  unlimited  ")    under   the    Companies 
Acts,  or  unless  it  has  been  formed  in  pursuance  of  some 
other  Act,  or  of  letters-patent  (d)  ;   also,  that  a  banking 
company  registered   as   "  unlimited  "  may  convert  itself 
into  a  "  limited  "  one,  and  for  that  purpose  may  increase 
the    nominal    amount    of    its   capital    by    increasing    the 
nominal  amount  of  its   shares,  provided  that  no  part  of 
such  increased  capital  shall  be  capable  of  being  called  up, 
except  in  the  event  and  for  the  purposes  of  the  company 
being  wound  up  (e)  ;  also,  that  a  "  bank  of  issue  "  regis- 
tered as  a  limited  company  shall  not  be  entitled  to  limited 
liability  in  respect  of  its  notes,  but  the  members  shall  as  to 
these  continue  liable  as  if  it  had  been  registered  as  un- 
limited ;  and  in  the  event  of  the  bank  being  wound  up,  if 
the   general  assets  are   insufficient  to   satisfy  the  claims 
of  both  the  note-holders  and   the  general  creditors,  then 
the  members  of  the  banking  company,  after  satisfying  the 
note-holders,  are  to  be  liable  to  contribute,  towards  pay- 
ment of  the  debts  of  the  general  creditors,  a  sum  equal  to 
the  amount  received  by  the  note-holders  out  of  the  general 
assets  of  the  company,  that  is  to  say,  out  of  the  funds 
available  for  the  general  creditors  as  well  as  for  the  note- 
holders (/).     The  Acts  have  also  provided,  that,  once  at 
the  least  in   every  year,  the   accounts  of  every  banking 
company  registered  after   the    15th  August,   1879,  as  a 
limited    company,  shall   be    examined    by  an    auditor  or 
auditors  (elected  annually  by  the  company,  and  not  being 
either  a  director  or  officer  of  the  bank),  by  whom  a  report 
on  the  accounts,  and  on  all  balance-sheets  laid  before  the 
company  in  any  general  meeting,  shall  be  made  to  the 
members  (g). 

(d)  25  &  26  Vict.  c.  89,  s.  4.  (/)  42  &  43  Vict.  c.  76,  s.  6. 

(e)  42  &  43  Vict.  c.  76,  s.  5.  {g)  Sect.  7. 
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Before  concluding  the  subject  of  Banks,  we  may  refer 
to  the  statute  30  &  31  Vict.  c.  21),  by  which  it  is  enacted 
(sect.  2),  that  all  joint  stock  banks  shall  be  bound  to  show 
their  list  of  shareholders  to  any  registered  shareholder  ; 
and  (sect.  1)  that  all  contracts  for  the  sale  of  shares  in 
such  banks  shall  be  void,  unless  the  contract  sets  forth  the 
shares  by  their  distinguishing  numbers  in  the  books  of 
the  bank,  or  (failing  such  distinguishing  numbers)  then 
by  the  name  of  the  registered  proprietor  or  proprietors  of 
the  shares.  Also,  by  the  Bankers'  Books  Evidence  Act, 
1879  (42  &  43  Vict.  c.  11),  repealing  the  earlier  Act  on 
the  same  subject  (39  &  40  Vict.  c.  48),  it  has  been  pro- 
vided, in  case  of  banks  generally  (and  including  Post 
Office  Savings  Banks)  (A),  that  a  copy  of  any  entry  in  a 
banker's  book  (having  been  proved  to  have  been  examined 
with  the  original  entry  and  to  be  correct)  shall,  in  all  legal 
proceedings,  be  received  as  prima  facie  evidence  of  such 
entry,  and  also  of  the  matters,  transactions,  and  accounts 
therein  recorded  (i)  ;  and  the  court  may  also,  by  order, 
grant  any  litigant  a  right  to  inspect  the  banking  account 
of  any  party  or  person  whomsoever,  and  to  make  or  take 
copies  thereof  or  extracts  therefrom  (h). 

(h)    56    &     57     Vict.     c.     69,  23  Q.  B.   D.  1  ;  Ki^sam  v.  Link, 

8.  6.  [1896]  1  Q.  B.  574. 

{i)  Marshfield  v.  Hutchings,  32  (k)  Ebh-simth's     Case,    [1895]    2 

Ch.   Div.  499;    Ariiott  v.   Haye.%  Q.    B.    669;     Pollock     v.     Garle, 

36  Ch.  Div.  731  ;  Howard  v.  Beall,  [1898]  1  Ch.  1. 
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CHAPTER  XV. 

OF   THE    LAWS    RELATING    TO  THE    REGISTRATION    OF    BIRTHS 
AND    DEATHS. 


The  registration  of  births  and  deaths  is  either  civil  or 
ecclesiastical, — the  ecclesiastical  registration  being  much 
the  elder  of  the  two. 

I.  Ecclesiastical  Registration. — This  system  is  said 
to  be  coeval  with  the  Protestant  Church, — having  been 
first  established  in  the  thirtieth  year  of  Henry  the  Eighth, 
1538  (a).  Various  enactments  for  its  confirmation  were 
passed  in  succeeding  reigns  ;  and  by  a  canon  (h)  in  the 
time  of  James  the  First  (still  in  force),  and  by  several 
statutes,  particularly  the  52  Geo.  III.  c.  146,  further 
provisions  were  made  for  its  regulation.  The  provisions 
of  the  52  Geo.  III.  c.  146,  still  remain  in  force  as  regards 
the  registration  of  baptisms  and  burials  (c),  although  not 
of  marriages  {d)  ;  and  the  Act  provides,  that  registers 
of  public  and  private  baptisms  and  burials,  solemnized 
according  to  the  rites  of  the  Established  Church,  in  any 
parish  or  chapelry  in  England,  shall  be  made  by  the 
rector,  vicar,  curate,  or  other  officiating  minister  of  the 
parish,  in  books  of  parchment  or  durable  paper  ;  and  that  in 
such  books  there  shall  be  inscribed, — within  seven  days 
at  the  latest  after  the  ceremony  (e), — such  particulars  as  in 
the  schedule  to  the  Act  set  forth  (/);  and,  where  the 
baptism   or    burial  is    solemnized    elsewhere  than  in  the 

(rt)  Godolph.  Abridg.  144.  (d)   Vide  sup.  vol.  ii.  p.  237. 

{h)  Canon  70,  1  Jac.  1.  (e)  52  Geo.  3,  c.  146,  s.  3. 

(c)  6  &  7  Will.  4,  c.  86,  s.  1.  (/)  Sect.  1. 
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parish  church  or  churchyard  by  a  clergyman  not  being 
the  rector,  vicar,  or  curate  of  the  parish,  he  must  transmit 
on  that  or  the  following  day  a  certificate  of  the  solemniza- 
tion of  the  ceremony,  to  the  minister  of  the  parish,  to  be 
entered  among  the  parish  registers  (g).  And  the  books 
containing  such  entries  are  to  be  carefully  preserved  by  the 
officiating  minister  in  a  dry  well-painted  iron  chest,  and 
are  not  to  be  removed  therefrom,  except  for  the  purpose 
of  making  such  entries,  or  for  other  the  specific  purposes 
authorized  by  the  Act  (A)  ;  and  an  annual  copy  of  the 
contents  of  these  register  books,  certified  by  the  minister, 
is  to  be  transmitted  by  the  churchwardens,  by  post,  to  the 
registrar  of  the  diocese  ;  and  the  registrar  is  bound  to 
make  a  report  to  the  bishop  whether  he  has  duly  received 
such  copy  or  not  (^)  ;  and  further,  the  registrar  is  required 
to  make  out  alphabetical  lists  of  the  entries  ;  and  these  lists 
are  to  be  open  to  public  search,  at  reasonable  times,  upon 
payment  of  certain  fees  (A-). 

The  statute  of  George  III.  extending  only,  so  far  as 
regards  burials,  to  such  burials  as  were  solemnized  according 
to  the  rites  of  the  Established  Church,  provisions  have 
been  since  made  (I)  for  the  registration  of  such  interments 
as  take  place  in  grounds  provided  under  the  Burial  Acts 
referred  to  in  a  former  chapter  ;  and  by  the  27  &  28  Vict. 
c.  97,  and  the  Burial  Laws  Amendment  Act,  1880  (43  & 
44  Vict.  c.  41),  these  or  the  like  provisions  have  been 
extended  to  all  burials  whatsoever,  which  take  place  in 
any  burial  ground  in  England, — the  duty  of  registration 
(where  not  otherwise  provided  for)  being  thrown  on  the 
company,  body,  or  persons  to  whom  the  burial-ground 
belongs  ;  or  on  the  relatives  of  the  deceased.  And  the 
register  books  are  directed  to  be  sent  from  time  to  time  to 

ig)  52  Geo.  3,  c.  146,  s.  4.  {k)  52   Geo.    3,   c.   146,    s.    12  ; 

(h)  Sect.  5.  Steele  v.  William.'i,  8  Exch.  625. 

(i)  Sect.  14  ;  24  &  25  Vict.  c.  98,  {I)  16  &  17  Vict.  c.  134, 
ss.  36,  Zl;2n8i  28  Vict.  c.  47. 
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the  registrar  of  the  diocese  ;  and  any  person  who  know- 
ingly inserts  any  false  entry  in  these  registers  or  in  the 
certified  copies  thereof,  or  who  forges  any  part  thereof, 
or  wilfully  destroys  or  injures  the  same,  or  knowingly 
certifies  any  fraudulent  or  defective  copy,  is  guilty  of 
felony  ;  and  is  liable  to  penal  servitude  for  life,  or  not  less 
than  five  (now  three)  years  ;  or  to  imprisonment,  with 
or  without  hard  labour  and  solitary  confinement,  to  the 
extent  of  two  years  (m). 

II.  Civil  Registration. — It  was  found  that,  under  the 
ecclesiastical  method  of  registering  baptisms  and  burials, 
the  entries  were  often  incomplete  and  inaccurate,  and 
also  otherwise  inadequate, — for  they  extended  only  to 
such  births  and  deaths  as  were  afterwards  attended  with 
the  proper  ceremonies  of  the  Church.  Accordingly,  as 
from  the  year  1836 — 1837,  and  in  consequence  of  the 
report  of  a  committee  of  the  House  of  Commons  appointed 
in  1833,  to  consider  the  general  state  of  parochial  registers 
and  the  laws  relating  thereto,  a  new  system  of  registering 
births  and  deaths,  wholly  independent  of  (but  co-existent 
with)  the  ecclesiastical  method  of  registering  baptisms  and 
burials,  was  introduced  by  the  6  &  7  Will.  IV.  c.  86. 
And  by  that  Act,  registration  districts  were  established, 
and  registrars  therefor  appointed  ;  and  various  jprovisions 
were  enacted,  as  regards  the  duties  of  these  officers  in 
registering  births  and  deaths  ;  but  the  provisions  now 
in  force  as  regards  these  duties  are  mostly  contained  in 
the  Births  and  Deaths  Registration  Act,  1874  (37  & 
38  Vict.  c.  88),  which  repealed  the  earlier  Acts  so  far  as 
they  bore  on  this  matter  (n). 

It  is  to  be  understood,  then,  that  under  the  combined 
effect  of  the  6  &  7  Will.  IV.  c.  86,  and  the  subsequent 

{m)  24  &  25  Vict.  c.  98,  ss.  36,  (n)  6   &    7   Will.    4,   c.    86  ;    7 

37  ;  27   &  28   Vict.    c.   47  ;  54  &       Will.  4  and  1  Vict.   c.  22  ;  17  & 
55  Vict.  c.  69.  18  Vict.    c.    104 ;   18  &   19   Vict. 

c.  119  ;  and  21  &  22  Vict.  c.  25. 
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Registration  Acts,  every  poor  law  union  or  parish  is  divided 
into  registration  districts  (o)  ;  each  of  which  is  called  bj  a 
distinct  name,  and  possesses  a  Registrar  (  p) ;  and  he  must 
be  either  resident  or  have  a  known  office  therein  (q)  ;  and 
he  may  in  general  act  by  deputy  (r).  The  Registrars 
of  each  union  are  subjected  to  the  -supervision  of  their 
"  Superintendent  Registrar," — an  office  to  be  filled  as  of 
right,  (in  case  of  his  due  qualification  and  acceptance,)  by 
the  clerk  to  the  guardians  of  the  union,  during  the  pleasure 
of  the  Registrar-General  (s), — the  Registrar-General  being 
an  officer  appointed  under  the  Great  Seal,  and  holding 
office  during  the  pleasure  of  the  crown  (^),  and  exercising 
authority  over  all  Superintendent  Registrars  ;  and  in  fact, 
it  is  to  him  that  (subject  only  to  such  regulations  as  may 
be  made  by  a  principal  secretary  of  state)  (w),  the  manage- 
ment of  the  whole  system  of  this  registration  (where  no 
specific  directions  are  given  by  the  Acts)  is  entrusted. 
Provision  is  also  made  for  the  establishment  of  a  proper 
office,  to  be  called  the  "  General  Register  Office,"  and  of 
register  offices  for  each  union  (to  be  placed  under  the  re- 
spective Superintendents) ;  and  for  the  preservation  and  safe 
custody  of  the  registers  when  collected  (a-)  ; — and  the  Acts 
also  contain  regulations  as  to  the  uniform  construction  and 
durable  materials  of  the  &oo^5  wherein  the  entries  are  to  be 
made  (?/). 

The  practical  working  out  of  the  system  depends  mainly 
upon  the  Registrars,  who  have  the  following  duties  to 
perform  : — 

(o)  37  &  38  Vict.  c.  88,  s.  21.  {t)  6  &  7  Will.  4,  c.  86,  s.  2  ;  and 

(^)  6  &  7  Will.  4,  c.  86,  ss.  7,  (as  to  the  registration  of  the  births 

10,  11  ;  29  &  30  Vict.  c.  113,  s.  1.  and  deaths  occurring  among  officers 

[q)  6  &  7  Will.  4,  c.  86,  s.  26.  and  soldiers  of  her  Majesty's  land 

(r)  Ihid.  s.  29.  forces  out  of  the  United  Kingdom) 

(.s)  6  &  7  Will.  4,  c.  86,  ss.  7,  42  &  43  Vict.  c.  8. 

10,  11  ;  29  &  30  Vict.  c.  113,  s.  1  ;  (u)  6  &  7  Will.  4,  c.  86,  s.  5. 

51  &  52  Vict.   c.  41,  s.  24,  sub-  (x)  Sect.  9. 

s.  (2)  (d).  (y)  Sect.  17. 
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Firstly,  as  to  Births. — Every  registrar  is  authorized 
and  required  to  inform  himself  carefully  of  every  birth 
which  shall  happen  in  his  district  ;  and  to  learn  and 
register,  as  soon  after  the  event  as  may  conveniently 
be  done,  such  particulars  as  are  required,  by  the 
schedule  annexed  to  the  37  &  38  Vict.  c.  88,  to  be 
registered  touching  such  birth  (z)  ;  and  it  is  the  duty 
of  the  father  and  mother  of  any  child  born  alive, — or,  in 
their  default,  of  the  occupier  of  the  house  (if  he  knows 
of  the  birth),  and  of  each  person  present  thereat,  and  of 
the  person  having  charge  of  the  child — within  forty-two 
days  after  the  day  of  such  birth,  to  give  to  the  proper 
registrar  information  of  the  particulars  required  to  be 
registered  concerning  such  birth  ;  and,  in  his  presence, 
to  sign  the  register  (a).  When  a  period  of  three  months 
from  the  birth  of  the  child  has  expired,  registration  may 
indeed  still  take  place  ;  only,  in  that  case,  a  solemn 
declaration  before  the  Superintendent  Registrar  as  to  the 
truth  of  the  particulars  required  must  be  made  by  one  of 
the  persons  on  whom  the  statute  imposes  the  duty  of  giving 
the  information  as  to  the  birth ;  and  he  or  she  must  sign  the 
register  in  the  presence  both  of  the  Superintendent  Regis- 
trar and  of  the  registrar  of  the  district  (h)  ;  but  after  the 
expiration  of  twelve  months  from  the  time  of  the  birth,  no 
registry  thereof  can,  in  the  general  case,  be  made,  — except 
with  the  written  authority  of  the  Registrar-General,  such 
authority  being  duly  entered  on  the  register  (c).  But 
births  on  board  a  vessel  at  sea  are,  of  course,  exempt  from 
these  specific  provisions  (d). 

Secondly,  As  to  Deaths. — It  is  the  duty  of  every 
Registrar  to  inform  himself  carefully  of  every  death  which 


{z)  37  &  38  Vict.  c.  88,  ss.  4, 18  ;  (b)  Sect.  5. 

hi  re  Wintle,  Law  Rep.,  9  Eq.  Ca.  (g)  Ibid. 

373. 

(a)  37  &  38  Vict.   c.  88,  s.   1  ; 
R.  V.  Price,  U  Ad.  &  El.  727. 


(d)  Sect.  37. 
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happens  in  his  sub-district:  and  to  register  such  particulars 
concerning  the  same  as  are  specified  in  the  schedule 
annexed  to  the  37  &  38  Vict.  c.  88  {e)  ;  and  it  is  the  duty 
of  the  nearest  relatives  of  the  deceased,  present  at  the 
death  or  in  attendance  during  his  last  illness, — and,  in 
default  of  such  relatives,  of  any  other  relative  in  the  same 
sub-district  ;  and  in  default  of  any  such  persons  present 
at  the  death,  of  the  occupier  of  the  house  (if  he  knows  of 
such  death  having  taken  place)  ;  and,  in  his  default, 
of  each  inmate  of  the  house,  and  of  the  person  causing  the 
body  to  be  buried, — to  give  to  the  registrar  information 
(within  the  five  days  next  following  the  day  of  death), 
according  to  the  best  of  his  knowledge  and  belief,  of  such 
particulars  as  are  required  to  be  registered  touching  the 
death  (/)  ;  and  in  the  case  of  an  inquest  upon  the  body, 
such  information  is  to  be  conveyed  to  the  registrar,  by  the 
coroner  before  whom  such  inquest  is  held  (^). 

And  four  times  in  every  year,  each  district  registrar  is 
to  deliver,  to  his  Superintendent,  a  certified  copy  of  the 
entries  made  by  him  in  his  registry  book, — and  finally 
the  register  itself,  upon  the  book  being  filled  ;  and  the 
Superintendent,  at  the  same  intervals,  is  to  transmit 
the  same  to  the  Registrar-General  (A).  And  the  duties  of 
this  last-mentioned  officer,  into  whose  hands  the  documents 
thus  ultimately  fall,  consist, — in  addition  to  the  general 
supervision  of  the  working  of  the  whole  system, — in 
examining,  arranging,  and  indexing  the  certified  copies 
so  sent  ;  and  he  also  compiles  abstracts  of  their  contents, 
and  transmits  the  same,  once  in  every  year,  to  a  principal 
secretary  of  state  ;  by  whom  such  abstracts  are  afterwards 
laid  before  parliament  (i). 

And  before  we  conclude  this  chapter,  we  may  remark, 
that  at  the  time  of  the  introduction  of  the  system  of  civil 

(t)  37  &  38  Vict.  c.  88,  s.  18.  (A)  6  &  7  Will.  4,  c.  86,  ss.  32, 

(/)  Sect.  10.  34. 

(g)  Sect.  16.  (i)  Sect.  6. 
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registration  above  explained,  certain  commissioners  were 
appointed  for  inquiring  into  the  state  and  authenticity  of 
any  registers  (otlier  than  parochial)  which  at  that  time 
existed  ;  and  they  succeeded,  in  the  course  of  a  few  years, 
in  discovering  about  7,000  such  registers  which  were 
deemed  authentic  ;  and  the  documents  so  discovered 
were,  by  3  &  4  Vict.  c.  92,  placed  under  the  care  of  the 
Registrar-General,  together  with  the  records  of  marriages 
and  baptisms  theretofore  solemnized  in  the  Fleet  and 
King's  Bench  prisons,  and  at  other  irregular  places  ; 
and  by  an  express  provision  of  the  Act,  all  registers  and 
records  deposited  in  the  General  Register  Office  by  virtue 
of  the  Act  (except  such  registers  as  are  in  the  Act 
expressly  excepted)  of  marriages  and  baptisms  at  the 
Fleet  and  elsewhere, — are  deemed  to  be  in  legal  custody, 
and  receivable  in  evidence  accordingly  in  all  courts  of 
justice  (^•). 

(^•)  3  &  4  Vict.  c.  92,  s.  6 ;  21  &  22  Vict.  c.  25,  s.  3. 
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CHAPTER    I. 

OF  THE  REDRESS  OF  INJURIES  (l.)  BY  THE  MERE  ACT  OF 
THE  PARTIES  ;  AND  (ll.)  BY  THE  MERE  ACT  (OR 
operation)    of    THE    LAW. 


We  now  proceed  to  the  examination  of  wrongs,  an  inquiry 
evidently  posterior  in  its  nature  to  the  inquiry  into 
ricfhts  (a)  ;  and  wrongs  being  of  two  sorts, — civil  injuries 
and  crimes, — we  shall  in  this  present  Book  consider  only 
the  first  of  these  species  of  wrongs,  with  their  appropriate 
remedies,  reserving  till  the  sixth  and  concluding  Book  the 
consideration  of  the  other  class  of  wrongs. 

The  remedies  for  civil  injuries  are  principally  to  be 
obtained  by  application  to  the  courts  of  justice,  i.e., 
by  action  or  suit  ;  but  there  being  certain  injuries  which 
require  a  more  speedy  remedy  than  can  be  had  by  action - 
or  suit,  certain  extra-judicial  or  eccentrical  remedies  are 
provided  ;  and  of  these  latter  we  shall  first  treat,  before 
we  consider  the  remedy  by  action. 

And,  Firstly,  we  have  to  consider  Redress  hy  the  Mere 
Act  of  the  Parties  ;  and,  Secondly,  Redress  (or  Relief)  hy 
tJie  Mere  Act  (or  Operation)  of  the  Laio  :   and   there   fall 

(a)  3  Bl.  Com.  2. 
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to  be  considered  under  the  first  of"  these  two  divisions  the 
following  varieties  of"  redress,  namely, — (1)  Self-defence  ; 
(2)  Recaption  or  Reprisal  ;  (3)  Entry  ;  (4)  Abatement ; 
(5)  Distress  ;  and  (6)  the  Seizure  of  Heriots  ;  and  to 
these  may  be  added  (although  of  a  somewhat  dissimilar 
character),  (7)  Redress  by  Accord  and  Satisfaction  ; 
and  (8)  Redress  by  Arbitration.  And  there  fall  to  be 
considered  under  the  second  division  (viz.,  Redress  by  the 
Mere  Act  of  the  Law)  the  two  following  varieties,  viz., 
(1)  Retainer  ;  and  (2)  Remitter. 

J.  Firstly,  Redress  by  the  Mere  Act  of  the 
Parties  : 

(1)  Self-defence,  that  is  to  say,  the  defence  of  one's  self, 
or  the  mutual  and  reciprocal  defence  of  people  who  stand 
in  the  relation  of  husband  and  wife,  or  of  parent  and 
child,  or  of  master  and  servant. — If  a  man  be  forcibly 
attacked  in  his  person  or  property,  it  is  lawful  for  him  to 
repel  force  by  force,  any  breach  of  the  peace  which  may 
ensue  being  chargeable  upon  him  only  who  began  the 
affray  {h)  ;  and  the  law  only  requires  that  no  more  force 
be  used  than  is  necessary, — for  if  the  resistance  exceed 
the  bounds  of  moderation  (i.e.,  of  mere  defence),  then  the 
defender  himself  becomes  the  aggressor  (c).  And  what 
a  man  may  do  in  his  own  defence,  he  may  also  do  in 
defence  of  his  wife,  or  of  his  child,  or  of  his  servant  ;  also, 
a  child  may  defend  his  parent,  and  a  servant  his  master  ; 
and,  semble,  a  wife  her  husband. 

(2)  Recaption  or  Reprisal. — This  mode  of  redress 
may  be  resorted  to  when  any  one  deprives  another  of  his 
property  in  goods,  or  wrongfully  detains  his  wife,  child, 
or  servant, — in  all  which  cases,  the  owner  of  the  goods,  or 

(6)  2  RolL  Abr.  546  ;  1  Hawk.  (c)  1  Hale,  P.  C.  485,  486.      Vide 

P.  C.  131  ;  Bac.  Abr.  Master  and      po.^t,  bk.  vi.  c.  iv. 
Servant  (P). 


272  BK.    V. — OF    CIVIL    INJURIES. 

the  husband,  parent,  or  master,  may  lawfully  retake  them, 
wherever  he  happens  to  find  them, — retaking  them  peace- 
ably, and  not  in  a  riotous  manner,  or  with  unnecessary 
violence,  or  so  as  to  occasion  a  breach  of  the  peace  (^d). 
If,  for  instance,  my  horse  is  wrongfully  taken  away,  and 
I  find  him  on  a  common,  or  in  a  fair,  or  at  a  public  inn,  I 
may  lawfully  retake  him  into  my  possession  ;  but  if  he  is 
in  a  private  stable,  or  in  private  grounds,  I  may  not  break 
open  the  stable  or  break  into  the  private  grounds  to  take 
him  out,  my  only  remedy  in  such  latter  case  being  an 
action  to  recover  the  animal  or  his  value,  together  with 
damages  for  the  detention  (^). 

(3)  Entry. — [This  is  the  remedy  given  to  the  party 
himself,  for  an  injury  to  his  real  property,  where  the  injury 
consists  in  his  dispossession  of  the  property  by  another 
person  wathout  any  right  to  the  possession  thereof.  In 
such  a  case,  the  party  entitled  may  make  a  formal  but 
peaceable  entry  on  the  lands,  declaring  that  thereby  he 
re-takes  the  possession, — which  notorious  act  of  ownership 
is  equivalent  to  the  old  feodal  investiture  by  the  lord  ;  and 
he  may  enter  on  part  of  the  property,  in  the  name  of  the 
whole  ;  but  if  the  estate  lies  in  diflPerent  counties,  he  must 
make  different  entries, — for  the  notoriety  of  an  entry  to  the 
freeholders  of  Westmoreland,  is  not  any  notoriety  to 
the  freeholders  of  Sussex  (/).  Also,  if  there  be  two 
disseisors,  the  party  disseised  must  make  his  entry  on 
both  ;  or  if  one  disseisor  has  conveyed  the  lands  with 
livery  to  two  distinct  feoffees,  entry  must  be  made  on 
both  ((/), — for  as  their  seisin  is  distinct,  so  also  must  be  the 
act  which  divests  that  seisin.     Also,  the  remedy  by  entry 

(d)  Blades  v.    Higgs,  10  C.  B.  C.  B.  730 ;  17  &  18  Vict.  c.   125, 
(N.s.)713.  s.  78. 

(e)  Higgins  v.  Andreivs,  2  Roll.  (/)  Co.  Litt.  252^b  ;  3  Bl.  Com. 
R.   55,  56 ;  Mwitera  and  Poivlie'.'i  175. 

Case,  ib.  208  ;  2  Roll.   Abr.  565,  (g)  Co.  Litt.  252. 

566 ;    Chilton    v.    Carrington,    15 
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[must  be  pursued  in  a  peaceable  manner,  and  not  with  force 
or  a  strong  hand  (A), — a  forcible  entry  being  an  indictable 
oflPence  {i)  ;  for,  if  one  turns  another  (although  wrongfully 
in  possession)  out  of  his  possession  forcibly,  this  amounts 
to  a  breach  of  the  peace  and  is  punishable  accordingly  (k). 

(4)  Abatement. — A  fourth  species  of  remedy  by  the 
mere  act  of  the  party  injured,  is  when  he  abates,  that  is, 
removes,  a  nuisance  ;  and,  in  general,  every  nuisance  may 
be  abated  by  the  party  aggrieved  thereby,  provided  he 
commit  no  riot  in  the  abating  of  it  (I),  nor  occasion 
any  damage,  beyond  what  the  abatement  necessarily 
requires  (???).  Thus,  if  a  house  or  wall  is  erected  by  my 
neighbour,  so  near  to  mine  that  it  stops  my  antient  lights, 
I  may  enter  his  land  and  peaceably  pull  it  down  (n)  ;  and 
if  the  boughs  of  his  trees  are  allowed  to  grow  so  as  to  over- 
hang my  land,  I  may,  on  his  refusal  (or  neglect)  to  remove 
such  part  of  them  as  are  in  that  position,  peaceably  effect 
the  removal  myself  (o)  ;  also,  if  a  new  gate  be  erected 
across  a  public  highway,  any  person  passing  that  way  may 
cut  it  down  and  destroy  it  (p). 

(5)  Distress. — A  fifth  way  in  which  the  law  allows  a 
man  to  minister  redress  to  himself,  is  by  allowing  him  to 
distrain  the  goods  of  another  for  the  non-payment  of  rent, 
or  to  distrain  cattle  damage  feasant  (that  is,  doing  damage 

(/i)  Neiuton      v.      Harland,      1  {l)  2    Rep.    101  ;    9    Rep.    55 ; 

Man.  &  G.  644 ;  Harvey  v.  Bridges,  Houghton  v.  Butler,  4  T.  R.  364. 

14  Mee.  &  W.  442.  (m)  Cooper  v.  Marshall,  1  Burr. 

(i)  Beddall     v,     Maitland,     17  261  ;    Lodie    v.    Arnold,   2   Salk. 

Ch.  D.   174  :  Edwick  v.   Hawkes,  458. 

18  Ch.  D.  199.  (w)  R.  v.  Roseioell,  2  Salk.  459. 

(k)  5   Ric.    2,    St.    1,    c.    7;    15  (o)  iVorWs  v.  ^ayter,  1  Roll.  Rep. 

Rich.  2,  c.  2  ;  and  31  Eliz.  c.  11  ;  394  ;  Lodie  v.  Arnold,  2  Salk.  458  ; 

4  Inst.  176  ;  21  Jac.  1,  c.  15  ;  R.  v.  Lemmon  v.  Webb,  [1894]  3  Ch.  1 ; 

Wilson,  3  Ad.   &  Ell.   811;  R.  v.  [1895]  A.  C.  1. 

Harland,  ib.82Q;  Lows  V.  Telford,  (p)  James    v.    Hay  ward,   Cro. 

1  App.  Ca.  414.  Car.  184. 
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[to,  or  trespassino-  upon,  his  land) ;  and  as  the  law  of  distress 
is  a  subject  of  great  use  and  consequence,  it  shall  here  be 
considered  with  some  minuteness,  by  inquiring,  first,  for 
what  injuries  a  distress  may  be  taken  ;  secondly,  what 
things  may  be  distrained  ;  and  thirdly,  the  manner  of 
taking,  disposing  of,  and  avoiding  distresses. 

Firstly,  the  injuries  for  which  a  distress  may  be  taken. — 
The  most  usual  injury  is  the  non-payment  of  rent  ;  and  the 
right  of  distress  being  incident,  by  the  common  law,  to 
every  rent  service, — and,  by  particular  reservation,  to  rent 
charges  also, — and  the  same  remedy  having  been  extended 
by  the  4  Geo.  II.  c.  28  to  rents  seek,  rents  of  assize,  and 
chief  rents  {q),  a  distress  may  now  be  taken  for  any  kind 
of  rent  in  arrear,  the  detaining  whereof  beyond  the  day  of 
payment  is  an  injury  to  him  that  is  entitled  to  receive 
it  (f)  ;]  and  a  distress  may  be  taken  also  for  any  appor- 
tioned part  of  a  rent  (5).  But  as  it  is  of  the  definition  of 
rent,  that  its  amount  shall  be  certain, — or  at  the  least  be 
capable  of  being  reduced  to  a  certainty, — where  the  sum 
to  be  paid  by  the  occupier  is  not  fixed  by  agreement,  but 
depends  on  what  shall  be  considered  as  a  reasonable  com- 
pensation for  the  use  and  occupation  of  the  premises,  no 
distress  for  it  can  legally  be  made  (^).  Also,  the  rent  must 
be  in  arrear  before  any  distress  for  it  may  be  taken  ; 
and  it  is  not  in  arrear  until  the  day  after  the  day  fixed  for 
its  payment  ;  but  the  rent  may,  of  course,  be  made  payable 
in  advance,  although  usually  it  is  payable  at  the  end  of  the 
period  for  which  it  is  due. 

[Another  injury,  for  which  distresses  may  be  taken,  is 
where  a  man  finds  a  stranger's  beasts  wandering  in  his 

(q)   Vide   sup.   vol.   i.    pp.    477,  (s)  Bivisv.  Watson,  5Mee.  ScW. 

481.  255. 

(r)  Bradbury V.  Wright ,2'Doug.  {t)  Begnart  v.    Porter,  7  Bing. 

624:  •,New7na7iv.  Aiidey^t on,  2 'is.  ^.  451;    Warner  v.   Pochett,  3  B.  & 

224 ;    Giles  v.    Spencer,   3  C.    B.  Adol.    928 ;   Bunk  v.    Hunter,    5 

(N.s.)   244;  Buttery  v.    Bobinson,  B.  &  Aid.  322. 
3  Bing.  392. 
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[grounds  damage  feasant, — in  which  case,  supposing  the 
trespass  not  to  be  rendered  excusable  by  the  defective  state 
of  his  own  fences,  or  the  like  (w),  the  owner  of  the  soil 
may  distrain  them,  while  they  so  remain  on  his  grounds, 
till  satisfaction  be  made  him  for  the  injury  he  has  thereby 
sustained  ;]  and  apparently,  if  he  so  distrain,  he  cannot, 
while  he  holds  the  distress,  also  sue  for  the  damage  (x)  ; 
and  it  is  said,  that  this  remedy  by  distress  extends  also  to 
inanimate  things  doing  damage  (?/). 

There  are,  also,  other  kinds  of  distresses  introduced,  in 
special  cases,  for  the  recovery  of  duties  and  penalties 
imposed  by  Act  of  Parliament  {z)  ;  and  there  is  also  a 
right  of  distress  for  a  neglect  to  do  suit  in  the  lord's  court, 
or  to  pay  amercements  legally  imposed  by  a  court  leet  or 
court  baron  (a). 

Secondly  :  The  things  which  may  be  taken  in  distress. — 
[In  general,  all  chattels  personal,  unless  particularly  pro- 
tected or  exempted,  may  be  taken  in  distress  ;  and  instead, 
therefore,  of  mentioning  what  things  are  distrainable,  it 
will  be  easier  to  enumerate  those  which  are  exempted,  with 
the  reason  of  the  exemption  (l>).  And,  1.  Articles  and 
things  which  were  formerly  considered  as  having  no 
intrinsic  value,  or  wherein  a  man  could  have  no  absolute 
property,  (as  dogs,  cats,  rabbits,  and  the  like,  and  all 
animals  ferm  naturce,)  are  exempted  from  distress  ;  but 
if  deer  are  kept  in  a  private  inclosure  for  the  purpose  of 
sale  or  profit,  this  so  far  changes  their  nature,  by  reducing 

(?f)  2  Wms.  Saund.  284  e,  n.  (4).  poor  rates  (43  Eliz.  c.  2  ;  17  Geo.  2, 

(x)  Boden  v.    Boscoe,   [1894]    1  c.  38,  s.  7  ;  4  &  5  Will.  4,  c.  76, 

Q.  B.  608.  s.  49  ;  In  re  Elizabeth  Allen,  [1894] 

(y)  Ambergate,      efcc.      Railway  2  Q.  B.  924). 

Company    v.    Midland    Railway  (a)  Co.  Litt.  96  ;  2  Wms.  Saund. 

Company,  2  Ell.  &  Bl.  793.  168,    n.    (1) ;    Bro.    Abr.    in    tit. 

(s)  For  example,  for  the  assess-  Distresses,  15 ;  Scriven  on  Copy- 

ments  made  by  the  commissioners  holds,  7th  ed.,  by  Brown,  pp.  446, 

of  sewers   (7  Ann.    c.    33 ;  24  &  447. 

25  Vict.  c.   133,  s.  38) ;    and   for  (h)  Co.  Litt.  47. 

T  2 
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[them  to  a  kind  of  stock  or  merchandize,  that  they  may  be 
distrained  for  rent  (c).  2.  Whatever  is  in  the  personal 
use  or  occupation  of  any  man,  is  for  the  time  privileged 
from  distress,  in  order  to  prevent  the  danger,  which  might 
otherwise  arise,  of  a  breach  of  the  peace  (d)  ;  as,  for 
example,  an  axe  with  which  a  man  is  cutting  wood,  or  a 
horse  while  a  man  is  riding  him.  3.  Things  delivered  to 
a  person  following  a  public  trade,  to  be  carried,  wrought, 
or  managed  in  the  way  of  such  his  trade,  are  (for  the 
benefit  of  trade)  exempted  from  distress  (e)  ;  as  a  horse 
sent  to  a  smith  to  be  shoed,  or  standing  in  a  common  inn  ; 
or  cloth  in  a  tailor's  house  (/")  ;  or  corn  sent  to  a  mill  or 
market ;  or  goods  sent  to  an  auctioneer  to  be  sold  (£i) ;]  but 
with  these  exceptions,  all  goods  and  chattels  found  upon 
the  premises,  icliether  tliey  in  fact  belong  to  tJie  tenant  or  to 
a  stranger^  are  distrainable  by  the  landlord  for  rent  (A), 
subject  (as  regards  the  beasts,  or  sheep  and  cattle,  of  a 
stranger)  to  the  temporary  protection  to  be  presently  men- 
tioned, and  subject  (as  regards  lodgers' goods)  to  the  qualified 
protection  given  by  the  34  &  35  Vict.  c.  79, — that  is  to 
say  :  By  the  34  &  35  Vict.  c.  79,  it  has  been  provided,  that 
a  lodger,  whose  goods  and  chattels  have  been  distrained 
for  rent,  may  serve  the  distraining  landlord  (or  his  bailiff) 
with  a  written  declaration  stating  that  his  (the  lodger's) 
landlord  has  no  right  of  property  or  beneficial  interest  in 
the  goods  and  chattels  in   question,  but  that  they  are  the 

(c)  Davies  v.  Po^cd,  C.  B.  Hil.  6  Q.  B.  891  ;  Miles  v.  Furber,  Law 
11  Geo.  2  ;  Willes,  47.  Rep.,  8  Q.  B.  77. 

(d)  Storey  v.  Robinson,  6  T.  R.  (/)  Read  v.  Burley,  Cro.  Eliz. 
138  ;  Field  v.  Adames,  12  Ad.  &  549. 

El.  649.  ig)   Williams  v.  Holmes,  8  Exch. 

(e)  Simpson  v.  Hartopp,  Willes,       861  ;  Lyons  v.  Elliott,  1  Q.  B.  D. 
512;  Gisboum  v.  Hicrst,   1    Salk.       210. 

250 ;     Muspratt     v.     Gregory,     3  (h)  Francis  v.    Wyatt,   3   Burr. 

Mee.  &  W.  677  ;  Joide  v.  Jackson,  1498  ;    Crosier   v.     Tomhinson,    2 

7  Mee.  &  W.  454  ;  Gibson  v.  Ireson,  Kent,    439  ;  Parsons    v.     Gingell, 

3  Q.  B.  39 ;  Finden  v.  M'Laren,  4  C.  B.  545. 
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property  or  in  the  lawful  possession  of  the  lodger,  and  also 
statino;  that  nothing  or  only  a  specified  amount  is  due   by 
the  lodger  to  his  landlord  for  rent  ;  and  along  with  such 
declaration  he  may  pay  or  tender  the  rent  (if  any)  so  stated 
to  be  due  by  him ;  and  after  such  declaration  (and  payment 
or    tender),    if    the    distraining  landlord   (or    his    bailiff) 
proceeds  with  the  distress,  he  is  deemed  guilty  of  an  illegal 
distress,  and  the  goods  may  be  recovered  by  the  lodger  on 
the  order  of  two  justices  or  of  a  stipendiary  magistrate  (2). 
And  with  reference  to  the  heasts  of  a  stranger  found  on  the 
tenant's  land,  although,   if  they   are  put    in    by  consent 
of  the  owner   of  the  beasts,    they  are,    by   the    common 
law,  immediately  distrainable  for  rent  in  arrear,  as  they 
also  are  if  they  break  the  fences  to  come  on  the  land  (/.■), 
yet  [if  the  lands  are  not  sufficiently  fenced  so  as  to  keep 
out  cattle,  the  beasts  are  exempted  from  distress,  unless 
and  until  they  have  been  levant  and  couchant  (levantes  et 
cuhantes)  on  the  land,  that  is,  have  been  long  enough  there 
to  have  lain  down  and  risen  up  to  feed, — which  in  general 
is  held  to  be   one   night  at  least, — after   which    the   law 
presumes  that  the  owner  has  had  notice  that  his  cattle  have 
strayed,  and  it  is  then  his  own  negligence  not  to  take  them 
away  (/).    And  yet,  even  where  the  beasts  have  been  levant 
and  couchant,  if  the  obligation  to  repair  the  fences  lies  on 
the  landlord  or  on  his  tenant,  the  beasts  are  not  distrainable 
till  actual  notice  has  been  given  to  the  owner  that  they  are 
there,  and  he  neglects  after  such  notice  to  remove  them  (??i), 
— for  the  law  will  not  suffer  the  landlord  to  take  advantage 
of  his  own  or  his  tenant's  wrong  (/i).      4.    Things  in  the 
custody  of  the  law,  as  where  they  have  been  already  taken 

(i)  Phillips  V.  Henson,  3  C.  P.  D.  {I)  Gilb.  Dist.,  by  Hunt,  3rd  ed. 

26  ;  Sharp  v.  Fowh,  12  Q.  B.  D.       47. 

385  ;  Heawood  v.  Bone,  13  Q.  B.  D.  {m)  Hemp  v.   Crewes,  2  Lutw. 

179.  1580. 

(k)  Co.  Litt.  47.  (Ji)  Poole     v.      Longueville,     2 

Saund.  289. 
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[on  a  distress  or  in  execution,  are  not  distrainable  (o)  ;  but 
as  regards  an  execution,  it  is  only  good  subject  to  providing 
for  the  rent  in  arrear  (not  exceeding  one  year's  arrears)  (p), 
or  (when  a  bankruptcy  is  imminent)  for  half  a  year's 
arrears  (q)  ;  and  any  growing  crops  seized  and  sold  on  an 
execution,  so  long  as  they  remain  on  the  lands,  are,  in 
default  of  other  sufficient  distress,  liable  to  be  distrained 
upon  for  rent  becoming  due  after  the  seizure  and  sale  (r) ;] 
and  where  the  execution  is  under  the  warrant  of  a  county 
court,  the  landlord's  claim  for  rent  must  also  be  provided 
for  (s).  [5.  Money  is  not  distrainable,  unless  it  has  been 
placed  in  a  sealed  hag  {t).  6.  Nothing  shall  be  distrained 
for  rent,  which  may  not  be  rendered  again  in  as  good 
plight  as  when  it  was  distrained  (?/), — for  which  reason, 
milk,  fruit,  and  the  like  cannot  be  distrained  ;  also,  sheaves 
or  shocks  of  corn  could  not  at  one  time  have  been  distrained, 
because  some  damage  must  needs  accrue  in  their  removal, — 
though  a  cart  loaded  with  corn  might  be  distrained,  as  that 
could  be  safely  restored  ;  but  now,  by  the  2  W.  &  M.  c.  5, 
corn  as  soon  as  it  is  reaped,  and  also  hay,  may  be  distrained, 
as  freely  as  other  chattels  (x).  7.  Fixtures,  or  things  fixed 
to  the  freehold, — as  caldrons,  windows,  doors,  and  chimney- 
pieces, — may  not  in  general  be  distrained,  for  they  savour 
of  the  realty  (y)  ;  also,  trees  and  shrubs  in  a  nursery  (z)  ; 

(o)  Co.    Litt.    47   a  ;    Smith    v.  („)  Z)arby  v.  Harris,   1    Q.   B 

Russell,  3  Taunt.  400  ;    Wright  v.  895  ;  Morley  v.  Pincomhe,  2  Exch. 

Deines,  1  Ad.  &  Ell.  641.     See  also  loi. 
56  Geo.  3,  c.  50,  s.  6.  (x)  Johnson     v.     Faulkner,     2  - 

{p)  8  Anne,  c.  18  ;  7  &  8  Vict.  q.  b.  925;  HawUns  v.  Walrond, 

c-  96,  s.  67.  1  C.  P.  D.  280. 

(q)  53  &  54  Vict,   c,  71,   s.  28,  (y)  i\r,7Ve/C,   v.    Smith,   4   T.   R. 

amending   46   &   47   Vict.    c.    52,  594  ;  Jjalton  v.   Whitten,  3  Q.  B. 

s-  42.  961  .  ])a,rlnj  v.  Harris,  1  Q.  B.  895 ; 

(r)  14  &  15  Vict.  c.  25,  s.  2.  Hellawell   v.    Eastwood,    6    Exch. 

(.s)  51  &  52  Vict.  c.  43,  s.  160.  295  ;    Turner    v.     Cameron,    Law 

{t)  1  Roll.  Ab.  667  ;  Vin.  Abr.  Rep.,  5  Q.  B.  306. 
Dist.    (H.);      Wilson    v.    Ducket,  (z)  Clark  v.  Gaskarth,  8  Taunt. 

2  Mod.  61.  431. 
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[and  growing  corn  could  not  be  distrained,  till  the 
11  Geo.  II.  c.  19  empowered  landlords  to  distrain  any 
corn  or  other  products  of  the  earth  while  still  growing,  and 
to  cut  and  gather  them  when  ripe  (a).]  8.  By  the  Railway 
Rolling  Stock  Protection  Act,  1872  (35  &  36  Vict.  c.  50), 
wagons,  trucks,  carriages  of  all  kinds,  and  locomotive 
engines  used  on  railways,  while  at  work  in  or  on  any 
colliery,  quarry,  mine,  manufactory,  warehouse,  whai'f, 
pier,  or  jetty  in  or  on  which  there  is  any  railway  siding, — 
if  bearing  a  proper  metal  plate  or  mark  indicating  the 
actual  owner  thereof, — are  prohibited  from  being  distrained 
for  rent  payable  by  the  tenant  of  such  colliery  or  other 
work.  9.  By  the  Law  of  Distress  Amendment  Act,  1888 
(51  &  52  Vict.  c.  21),  s.  4,  all  goods  and  chattels  of  a  tenant 
or  his  family  are  exempt  from  distress,  if  and  so  far  as  they 
would  be  protected  from  seizure  in  execution  under  sect.  96 
of  the  County  Courts  Act,  1846,  (now  sect.  147  of  the 
County  Courts  Act,  1888,)  that  is  to  say,  the  wearing- 
apparel  and  bedding  of  the  tenant  and  his  family,  and  the 
tools  and  implements  of  the  tenant's  trade  not  exceeding  5^. 
in  value  ;  and  if  any  of  these  last-mentioned  exempted 
articles  are  (contrary  to  the  Act)  distrained  upon,  there 
will  be  a  summary  order  for  their  restoration,  or  (in 
case  they  have  been  already  sold)  for  the  payment  of  their 
value  (h).  And  there  is  a  similar  provision  in  the  Summary 
Jurisdiction  Act,  1879,  s.  29. 

[Besides  the  preceding  articles,  which  are  absolutely 
privileged,  there  are  others  which  are  privileged  sub  modo, 
- — that  is  to  say,  beasts  of  the  plough  {averia  carucce),  and 
sheep,  and  instruments  of  husbandry  ;  and  also  the 
instruments  of  a  man's  trade  or  profession, — as  the  axe  of 
a  carpenter,  the  books  of  a  scholar,  and  the  like  (c)  ;  for 
as  to  all  of  these,  the  rule  is,  that  they  are  exempt  from 
distress,  provided  there  be  other   su^cient  distress  on  the 

(a)  Miller  v.  Green,  8  Bing.  92.  (c)  Nargett  v.  Nias,  1  E.  &  E. 

(6)  58  &  59  Vict.  c.  24,  s.  4.  439. 


280  BOOK    V. — OF    CIVIL    INJURIES. 

[premises,  hid  not  otherwise  (d)  ;]  and,  by  the  Agricultural 
Holdings  Act,  1883  (46  &  47  Vict.  c.  61),  s.  45,  live  stock 
belonging  to  another  person,  and  taken  in  by  the  tenant  of 
any  holding  to  which  the  Act  applies  to  be  fed  at  a  fair 
price  (that  is  to  say,  cattle  that  are  agisted)  (e),  is  not  to 
be  distrained  for  rent,  when  there  is  other  sufficient  distress 
to  he  found  ;  and  when  there  is  no  other  sufficient  distress, 
such  live  stock  may  be  distrained,  hut  only  to  the  extent  of 
the  price  for  the  agistment  tJiereof  that  then  remains  due,  and 
may  be  redeemed  by  the  true  owner  thereof  upon  payment 
of  such  price  (/)  ;  and  by  virtue  of  the  same  Act,  agricul- 
tural machinery  belonging  to  another  person,  and  honafde 
hired  to  the  tenant,  is  exempted  from  distress,  as  likewise 
is  all  live  stock  of  another  person  which  is  on  the  land 
solely  for  breeding  purposes. 

Thirdly,  let  us  next  consider  how  distresses  may  be 
taken,  disposed  of,  or  avoided.  And  [as  regards  the 
manner  of  disposing  of  distresses,  although  distresses  were 
formerly  looked  upon  in  no  other  light  than  as  a  mere 
pledge,  yet  distresses  for  rent  being  found  by  the  legisla- 
ture to  be  an  effectual  method  of  compelling  the  payment 
of  the  rent,  many  beneficial  enactments  have,  from  time  to 
time,  been  made  for  allowing  the  things  taken  to  be  sold;"] 
and  with  regard  also  to  distresses  of  beasts  which  have  been 
impounded,  these  also  may  now,  under  the  provisions  of 
"  Martin's  Act,"  (17  &  18  Vict.  c.  60,)  amending  5  & 
6  Will.  IV.  c  59,  and  12  &  13  Vict.  c.  92,  be  sold  after 
seven  days,  and  the  proceeds  appropriated  to  repay  the 
impounder  double  the  value  of  the  food  he  has  provided 
and  the  expenses, — the  overplus,  if  any,  being  rendered  to 
the  owner. 

id)  Co.  Litt.  47  a  ;  2  Inst.  132  ;  (e)  blasters  v.  Green,  20  Q.  B.  D. 

Gorton  v.  Faulkner,  4  T.  R.  565  ;  807. 

Hutchinsv.  Chambers,  1  Burr.  589;  (/)  London  and  Yorkshire  Bank 

Piggott  V.   Birtles,  1  Mee.  &  W.  v.  Beltou,  15  Q.  B.  D.  457,  where 

441  ;  Keen  v.    Priest,  4  H.   &  N.  the   price   of   the   agistment   was 

236.  "milk  for  meat." 
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[In  pointing  out  the  methods  of  distraining,  we  shall 
in  general  suppose  the  distress  to  be  made  for  rent,  only 
remarking  (where  necessary)  the  difference  between  such  a 
distress  and  one  taken  for  any  other  cause. 

In  the  first  place,  then,  all  distresses  must  be  made  hi/ 
day, — unless  in  the  case  o^  damage  feasant  (g),  an  exception 
being  there  allowed,  lest  the  beasts  should  escape  before 
they  are  taken  (A).  And  when  a  landlord  intends  to  make 
a  distress  he  must,  by  himself  or  his  bailiff  (being  a 
bailiff  duly  certificated  by  the  county  court)  (i),  make 
entry  on  the  demised  premises  :  and  this  formerly  must 
have  been  during  the  continuance  of  the  lease  ;  but  now, 
(by  the  8  Ann.  c.  18,)  if  the  tenant  holds  over,  the  land- 
lord may  distrain  within  six  months  after  the  determina- 
tion of  the  lease, — provided  his  own  title  or  interest,  as 
well  as  the  tenant's  possession,  continue  at  the  time  of  the 
distress  (/:).]  If  the  lessor  does  not  find  sufficient  distress 
on  the  premises,  he  could,  as  the  law  once  stood,  resort  no- 
where else;  and  therefore  tenants,  who  were  knavish,  made 
a  practice  to  convey  away  their  goods  and  stock,  fraudu- 
lently, from  the  house  or  lands  demised,  in  order  to  cheat 
their  landlords  ;  and,  under  the  present  law,  the  distress, 
as  a  general  rule,  must  still  be  on  the  premises  demised  (Z) ; 
but  by  the  common  law,  a  landlord  may  distrain,  for  rent 
service,  the  beasts  of  his  tenant  feeding  upon  any  commons 
or  wastes  appendant  or  appurtenant  to  the  demised  pre- 
mises (m);  and,  by  the  8  Ann.c.  18,  and  11  Geo.  II.  c.  19, 
a  landlord  may  now,  as  regards  any  goods  of  his  tenant, 
carried  off  the  premises  fraudulently  or  clandestinely, 
distrain  them  wherever  he  finds  them,  doing  so  within 
thirty  days  after  the  removal,  provided  they  have  not  been 

(g)  7  Rep.  7  a.  {k)  Tayhrson  v.  Peters,  7  A.  & 

(h)  Co.  Litt.  142.  E.  110. 

(i)  51  &  52  Vict.    c.   21,   s.    7;  (I)  Buszard  v.  Gapel,  8  Barn.  & 

58  &  59  Vict.  c.  24,  ss.  1,  2.  Cress.  141. 

(m)  Miller  v.  Green,  8  Bing.  92. 
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meanwhile  bond  fide  sold  for  a  valuable  consideration  ; 
and  all  persons  privy  to,  or  assisting  in,  such  fraudulent 
conveyance  away,  forfeit  double  the  value  of  the  goods  to 
the  landlord  (n).  It  is  to  be  noticed,  that  the  landlord,  in 
order  to  distrain,  may  not  break  open  his  tenant's  house, 
for  that  is  a  breach  of  the  peace  (o)  ;  but  when  he  is  once 
in  the  house,  he  may  break  open  an  inner  door;  and  if 
goods  have  been  fraudulently  removed  from  the  premises 
and  locked  up  to  prevent  a  distress,  he  may,  with  the 
assistance  of  a  police  officer,  break  open,  in  the  day  time, 
any  place  w^hither  they  have  been  so  removed, — oath 
being  first  made  to  a  justice,  in  case  it  be  a  dwelling-house, 
of  a  reasonable  ground  to  suspect  that  such  goods  are 
concealed  therein  (p). 

[Where  a  man  is  entitled  to  distrain  for  an  entire  duty, 
he  ought  to  distrain  for  the  whole  at  once;  and  not  for 
part  at  one  time  and  part  at  another  {q) ;  but  if  he  distrain 
for  the  whole,  and  there  be  not  sufficient  on  the  premises, 
or  if  he  happen  to  mistake  the  value  of  the  thing  distrained, 
and  so  take  an  insufficient  distress,  he  may  take  a  second 
distress  to  complete  his  remedy  (r). 

Distresses  must  be  proportioned  to  the  rent  in  arrear  ; 
and  by  the  Statute  of  Marlbridge,  (52  Hen.  III.  c.  4,)  if 
any  man  take  a  great  or  unreasonable  distress,  he  shall  be 
heavily  amerced  for  the  same.  Thus,  if  the  landlord  dis- 
train two  oxen  for  twelve  pence  rent,  the  taking  of  hotli  is 
an  unreasonable  distress;  but  if  there  were  no  other  dis- 
tress nearer  the  value  to  be  found,  he  might  reasonably 
have   distrained   one  of    them   (s).      And    for  homage  or 

{u)  Angell      v.      Harrinon,     17  Meat  Co.  y.  Hendry,  W.'i^.[\^^Z), 

L.  J.  Q.  B.  25  ;    Dibble  v.  Bowater,  pp.  67,  82. 

2  Ell.  Bl.  56-4.  (q)  2  Lutw.  1532  ;  Lee  v.  Cooke, 

(o)  Co.   Litt.   161  ;  Eldrithje  v.  3  H.  &  N.  205. 

Stacey,  15  C.  B.  (x.s. )  458  ;  Na.sh  v.  (r)  Cro.  Eliz.  13 ;  stat.  17  Car.  2, 

Lucas,      Law     Rep.,     2     Q.     B.  cl;  Hutchins v.  Chamber s,\'Qx\.vt. 

590.  590. 

{p)  11  Ceo.  2,  c.  18;  American  (*■)  2  Inst.  107. 
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[fealty,  or  suit  and  service,  it  is  said  that  no  distress  can  be 
excessive  (t), — for  as  these  distresses  cannot  be  sold,  the 
owner,  upon  making  satisfaction,  may  have  his  chattels 
again;  and  this  distress  for  suit  and  service  is  the  distress 
injinite  which  is  referred  to  in  the  books  (?/).  The  remedy 
for  excessive  distress  is  by  a  special  action  grounded  on 
the  Statute  of  Marlbridge,  the  ordinary  action  of  trespass 
not  being  maintainable  upon  this  account, — for  an  excessive 
distress  is  no  injury  at  the  common  law  (./■)• 

When  the  distress  is  thus  taken,  the  next  consideration 
is  the  disposal  of  it;  and  for  that  purpose,  the  things 
distrained  must  in  the  first  place  be  impounded,  and  until 
impounded,  they  may  be  rescued  by  the  owner;  but  if  they 
be  once  impounded,  even  though  taken  without  any  cause, 
the  owner  may  not  break  the  pound  and  take  them  out, — 
for  they  are  then  in  the  custody  of  the  law  (j/) ;  and  by  the 
2  W.  &  M.  c.  5,  an  action  for  treble  damages  will  lie  for 
illegally  taking  out  of  pound  a  distress  for  rent ;  and  by  the 
6  &  7  Vict.  c.  30,  if  any  person  shall  release  or  attempt  to 
release  cattle  lawfully  seized  (as  damage  feasant)  by  way 
of  distress,  from  the  place  where  they  are  impounded,  or 
on  tJie  way  to  or  from  such  place,  or  shall  destroy  the  pound, 
or  any  part  thereof, — he  shall,  on  conviction  before  two 
justices  of  the  peace,  be  liable  to  a  penalty  not  exceeding  51., 
and  to  payment  of  the  reasonable  charges  and  expenses,  and 
(in  default)  may  be  committed  to  the  house  of  correction, 
with  hard  labour,  for  not  more  than  three  calendar  months 
nor  less  then  fourteen  days.  Also,  by  the  1  &  2  P.  &  M, 
c.  12,  no  distress  of  cattle  can  be  driven  out  of  the  hundred 
where  it  is  taken,  unless  to  a  pound  overt  (z)   wdthin  the 

(t)  Bro.    Abr.    tit.   Assize,    291,  Hutchin.s    v.    Chambers,    1    Burr. 

Prerogative,  98.  590  ;  Roden  v.  Eyton,  4  C.  B.  427  ; 

(?()  3  Bl.  Com.   p.  231  ;  Scriven  Tancred  v.  Leyland,  16  Q.  B.  669  ; 

on  Copyholds,  7th  ed.,  by  Brown,  Glynn  v.  Thomas,  11  Exch.  870. 
pp.  238,  239.  (y)  Co.  Litt.  47,  160,  161. 

{x)  1  Ventr.   104  ;  Fitzgib.  85  ;  (z)  A  pound  open  overhead  is  a 

Fisher  v.    Algar,  2  C.  &  P.  374  ;  pound  overt,  as  distinguished  from 
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[same  shire,  and  within  three  miles  of  the  place  where  it 
was  taken, — which  provision  is  for  the  benefit  of  the 
tenants,  that  they  may  know  where  to  find  and  replevy 
the  distress;  but  by  the  11  Geo.  II.  c.  19,  a  person  dis- 
training cattle  for  rent  may  turn  any  part  of  the  premises, 
upon  which  the  distress  is  taken,  into  a  pound  jpro  hdc  vice, 
for  securing  of  such  distress  (a).]  If  animals  be  im- 
pounded, the  onus  of  their  support  is  on  the  distrainor,  the 
12  &  13  Vict.  c.  92,  ss.  5,  6,  requiring  him  to  supply  them 
with  sufficient  food  and  water,  under  a  penalty  of  twenty 
shillings,  for  every  refusal  or  neglect,  to  be  adjudged  by  a 
justice  in  a  summary  way;  but  he  is  entitled,  of  course, 
to  recover  his  outlay  for  food  and  water  ;  and  by  the 
17  &  18  Vict,  c.  60,  he  may  recover  even  double  the  value 
of  the  food  supplied  as  well  as  the  other  expenses  (Jj). 
Moreover,  a  [distress  of  household  goods,  or  other  dead 
chattels,  which  are  liable  to  be  stolen,  or  damaged  by 
weather,  ought  to  be  impounded  in  a  pound  covert ;  else 
the  distrainor  must  answer  for  the  consequences  (c). 

The  goods  when  impounded  having  been  formerly 
only  in  the  nature  of  a  pledge,  on  that  account  it  was 
held,  that  the  distrainor  was  not  at  liberty  to  work  or  use 
a  distrained  beast  [d)  ;  but  he  might  milk  cows  taken  in 
distress,  for  that  was  for  the  benefit  of  the  owner  (e)  ;  and 
thus  the  law  still  continues  with  regard  to  distresses  for 
suit  or  service, — for  these  must  remain  impounded  till  the 
owner  makes  satisfaction  ;  or  until  he  contests  the  right 

a  pound  covert  (or  pound  covered  (h)  Dargan  v.  Davies,  2  Q.  B.  D. 

in).  118. 

(a)    Wa-shhorn  v.  Black,  11  East,  (c)  Mason  v.  Newland,  9  C.  &  P. 

504,  n.  (a)  ;  Pitt  v.  Shtw,  4  B.  &  575 ;    Wilder  v.  Speer,  8  A.  &  E. 

Aid.  208 ;  »S'w«?m  V.  Earl  Falmouth,  547  ;  Bignell  v.  Clarke,  5  H.  &  N. 

8  Barn.  &  Cress.   456  ;    Woods  v.  485. 

Diirrant,    16   Mee.    &    W.     149  ;  {d)  Smith  v.   Wright,  6  H.  &  N. 

John.son  v.  Upham,  2  Ell.  &  Ell.  821. 

250  ;    Tennavt  v.   Field,  8  Ell.    &  (e)  Bagshaioe  v.    Goward,   Cro. 

Bl.  336.  Jac.  148. 
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[of  distraining,  by  replevying  the  chattels,  a  proceeding 
of  which  we  shall  presently  say  more.  The  distress  there- 
fore in  these  cases,  though  it  puts  the  owner  to  incon- 
venience, and  is  consequently  a  punishment  to  him,  yet 
if  he  continues  obstinate,  and  will  make  no  satisfaction 
or  payment,  is  no  remedy  at  all  to  the  distrainor.  But 
for  a  debt  due  to  the  crown,  unless  paid  within  forty  days, 
the  distress  was  always  saleable  even  at  the  common 
law  (/)  ;  and  afterwards  it  was  expressly  provided  by 
several  Acts  of  Parliament  (//),  that  in  all  cases  of  distress 
for  rent,  if  the  owner  did  not,  within  Jive  days  after  the 
distress  was  taken,  and  notice  of  the  cause  thereof  given 
him,  replevy  the  same  with  sufficient  security,  the  distress 
might  be  appraised  by  two  appraisers,  and  sold  towards 
satisfaction  of  the  rent  and  charges  (A), — the  overplus,  if 
any,  being  rendered  to  the  owner  himself  (2)  ;  and  this 
is  now  substantially  the  law  relating  to  the  sale  of  goods 
taken  in  distress  for  rent,] — it  being  nevertheless  re- 
membered, that,  by  the  Law  of  Distress  Amendment 
Act,  1888  (Ji),  s.  5,  making  general  a  similar  provision 
contained  in  the  Agricultural  Holdings  Act,  1883  (46  & 
47  Vict.  c.  61),  ss.  50,  51,  the  goods  need  not  in  general 
now  be  appraised  before  sale,  requiring  to  be  appraised 
only  if  the  tenant,  or  other  the  owner  of  the  goods,  in 
writing  requires  such  appraisement  to  be  made  ;  and  that, 
by  the  same  Act  (sect.  6),  the  period  of  five  days  may  be 
extended  to  a  period  of  not  more  than  fifteen  days,  if  the 
tenant,  or  other  the  owner  of  the  goods,  in  writino- 
requests  such  extension  and  gives  the  prescribed  security. 
But   it    ought    to    be    further    mentioned,    that,    by   the 

{/)  Bro.     Abr.     tit.     Distress,  Q.    B.    1054;    Lucas  v.    Tarleton, 

71.  3  H.  &  N.  116. 

(g)  2W.  &M.  c.  5;  8Ann.  c,18;  {i)  Knight  v.   Egerton,  7  Exch. 

4  Geo.  2,  c.  28  ;  11  Geo.  2,  c.  19 ;  407 ;  Evans  v.  Wright,  2  H.  &  N. 

57  Geo.  3,  c.  93.  527  ;  Hart  v.  Leach,  1  Mee.  &  W. 

(h)   Wilson    V.    Nightingale,    8  560. 

[1-)  51  &  52  Vict.  c.  21. 
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Aoricultnral  Holdings  Act,  1883  (4.0  &  47  Vict.  c.  61), 
s.  44,  a  landlord  may  not  distrain  (as  regards  tenancies  to 
which  that  Act  is  applicable)  for  rent  which  became  due 
more  than  a  year  before  the  distress, — the  Act  providing, 
however,  that  where  a  quarter  year,  or  half  a  year,  beyond 
the  legal  day  of  payment,  is  ordinarily  allowed  for  pay- 
ment of  the  rent,  the  rent  shall,  for  the  purposes  of  this 
limitation  on  the  right  of  distress,  be  deemed  to  become 
due  on  the  expiration  of  such  quarter  year  or  half  year  (/). 
And  note,  that  equally  as  in  the  case  of  distresses  for 
cattle  damage  feasant,  a  landlord  distraining  for  rent  cannot, 
while  he  holds  the  distress,  sue  for  the  rent  (m). 

[As  for  the  proceeding  called  a  replevin,  it  will  be 
sufficient  for  the  present  to  state,  that  to  replevy,  (replegiare, 
to  take  back  the  pledge,)  is  when  a  person  who  has  been 
distrained  upon  for  rent,  or  for  cattle  damage  feasant,  or 
for  suit  and  service,  applies  to  the  proper  authority  (that 
is  to  say,  to  the  registrar  of  the  county  court)  to  inter- 
pose (n)  :  and  thereupon  he  has  the  distress  returned  into 
his  own  possession,  giving  security  to  try  the  right  of 
taking  it,  in  a  particular  action  (called  the  action  of 
replevin), — wherein  the  owner  of  the  goods  is  the  plaintiif 
and  the  distrainor  the  defendant, — and  engaging,  in  the 
event  of  being  unsuccessful,  to  return  the  distress  into 
the  hands  of  the  distrainor. 

The  many  particulars  which  require  to  be  observed  in 
the  taking  of  a  distress,  used  formerly  to  make  a  distress 
a  hazardous  kind  of  proceeding, — especially  as,  if  any  one 
irregularity  was  committed,  it  vitiated  the  whole,  and 
made  the  distrainor  a  trespasser  ah  initio  (o)  ;  but  now, 
by  the  11  Geo.  II.  c.  19,  s.  19,  it  is  provided,  that  where 

(I)  Ex  parte   Bull,    In  re  Bew,  (n)  51  &  52  Vict.  c.  43,  s.  134 ; 

18  Q.  B.  D.  642.  46  &  47  Vict.  c.  61,  s.  46. 

(m)  Lehain   v.    Philpott,    Law  (o)  The    Six   Carpenters'   Case, 

Rep.    10  Exch.  242.  ^     C!o.     Rep.     1466 ;     Attack    v. 

5ramtt»e«,  3  B.  &  Smith,  520. 
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[any  distress  shall  be  made  for  any  kind  of  rent  justly  due, 
and  any  subsequent  unlawful  act  or  irregularity  shall  be 
committed  by  the  party  distraining,  the  distress  itself 
shall  not  therefore  be  deemed  unlawful,  or  the  parties 
making  it  trespassers  ah  initio  (p)  ;  but  the  party  grieved 
shall  only  have  an  action  for  the  real  damage  sustained, 
and  not  even  that,  if  tender  of  amends  is  made  before  any 
action  is  brought  (j]).  And  the  County  Courts  Act,  1888 
(51  &  52  Vict.  c.  43),  s.  145,  contains  like  provisions 
applicable  to  a  landlord  recovering  the  possession  of  small 
tenements  under  the  provisions  contained  in  sections  138 
torl44  of  that  Act. 

(6)  The  Seizing  of  Heriots  due  on  the  Death  of 
A  Tenant. — This  species  of  self  remedy  is  not  unlike  that 
of  taking  cattle  or  goods  in  distress  (r)  ;  and  for  that 
species  of  heriot  which  is  called  heriot-service,  the  lord 
may  distrain  as  well  as  seize  ;  but  for  heriot  custom, 
(which  Sir  Edward  Coke  says  lies  only  in  prender,  and 
not  in  render,)  the  lord  may  seize  the  identical  thing  itself, 
but  cannot  distrain  any  other  chattel  for  it  (i).  The  like 
speedy  and  effectual  remedy  by  Seizure  is  given  with  regard 
to  many  things  that  are  said  to  lie  in  franchise,  as  waifs, 
wrecks,  estrays,  and  the  like  ;  all  of  which  the  persons 
entitled  thereto  may  seize,  without  the  aid  of  a  court, — 
not  that  they  are  debarred  of  their  remedy  by  action,  but 
they  have  also  this  other,  and  more  speedy  remedy,  for 
the  better  asserting  their  property, — the  thing  to  be 
claimed  being  frequently  of  such  a  nature,  that  it  might 
be  out  of  the  reach  of  the  law  before  any  action  could  be 
brought. 

(p)  Gambrellv.Earlof Falmouth,  (r)  As    to     heriots,     vide    sup. 

5  Ad.  &  El.  403.  vol.  i.  pp.  439,  455. 

(q)  Harvey  v.  Pocock,  1 1  Mee.  &  (s)  Co.  Cop.   s.  25  ;  Odiham  v 

W.  740;   Rodgers  v.   Parker,  18  Smith,    Cro.    El.    590;   Major  v. 

C.  P.  112.  Brandwood,  Cro.  Car.  260. 
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[(7)  Redress  by  Accord  and  Satisfaction. — An 
accord  is  an  agreement  to  make  satisfaction,  entered  into 
between  the  party  injuring  and  the  party  injured,  and 
which,  when  performed,  is  a  bar  of  all  actions  upon  the 
same  account.  As  if  a  man  contract  to  build  a  house  or 
deliver  a  horse,  and  fail  in  it  ;  this  is  an  injury,  for  which 
the  sufferer  may  have  his  remedy  by  action  :  but  if  the 
party  injured  accepts  a  sum  of  money,  or  other  thing,  as 
a  satisfaction,  this  is  a  redress  of  that  injury,  and  entirely 
takes  away  the  action  (t).  And  note,  that  in  an  action  by 
several  plaintiffs  for  a  joint  demand,  the  defendant  may 
plead  an  accord  and  satisfaction  with  any  one  of  them  (w). 

But  it  is  to  be  observed.  Firstly,  that  the  action  will 
not  be  taken  away  by  mere  accord  without  actual  satis- 
faction ;  e.g.,  in  the  case  supposed,  the  mere  agreement 
to  accept  the  sum  of  money  will  not,  until  actual  payment 
of  the  amount,  bar  the  action  on  the  original  agreement  to 
build  the  house  or  deliver  the  horse, — for  this  would  only 
be  substituting  one  right  of  action  for  another  ;  and, 
Secondly,  that  the  taking  a  smaller  sum  of  money  in  lieu 
of  a  greater  sum  of  fixed  or  certain  amount,  does  not 
answer  to  the  legal  idea  of  satisfaction  ;  e.g..,  if  a  man 
owe  lOOL,  an  agreement  between  him  and  his  creditor 
that  he  shall  pay  50Z.  in  satisfaction,  will  not  though  the 
latter  sum  be  actually  paid,  suffice  in  law  to  bar  the  action 
on  the  original  debt ;  but  if  anything  except  money  be 
taken  in  lieu  of  a  fixed  sum  of  money,  the  action  for  the 
latter  will  be  barred,  however  much  its  amount  may  exceed 
the  value  of  the  thing  so  accepted  [x) ;]  and.  Thirdly,  that 
if  the  joint  obligees  are  entitled  to  the  debt  as  tenants  in 

(t)  9  Rep.  79.  Sihree  v.  Tripp,  15  Mee.  &  W.  23 

(u)   Wallace  v.  Kelsall,  7  Mee.  &  Goddard  v.  O'Brien,  9  Q.  B.  D.  37 

W.    264;    Thurman   v.    Wild,   11  Beer  v.  Foaken,  11  Q.  B.  D.  221 

A.  &  E.  453  ;  Jones  v.  Broadhurst,  Day  v.  M'Lea,  22  Q.  B.  D.  610 

9  C.  B.  173.  Bidder   v.    Bridges,   37   Ch.  Div. 

(x)  PinneVs  Case,  5  Rep.  117  a  ;  406. 
Cumber    v.      Wane,    Stra.     426 ; 


CHAP.  I. — OF  EBDRESS  BY  ACT  OF  THE  PARTIES.   289 

common  in  equity  (and  not  as  joint  tenants),  an  accord 
and  satisfaction  made  to  one  of  them  will  be  no  defence  to 
a  subsequent  action  by  the  others  {y) . 

(8)  Redress  by  Arbitration. — [Arbitration  is  where 
the  parties  injuring  and    injured    submit  all   matters   in 
dispute,    concerning    any    personal    chattel    or    personal 
wrong,  to  the  judgment  of  two   or  more  arbitrators,  who 
are  to  decide  the  controversy  (z)  ;  and  it  is  usual  to  add, 
that  another  person  be  called  in,  if  they  fail  to  agree,  as 
umpire — imperator  or  impar  (a), — to  whose  sole  judgment 
the   dispute  is  then  referred  :    and  occasionally  there  is 
only  one  arbitrator  originally  appointed.     The   decision, 
in  any  of  these  cases,  must  be  in  writing,  and  is  called  an 
award  ;  and  thereby  the  question  is  as  fully  determined, 
and  the  right  transferred  or  settled,  as  it  could  have  been 
by  the  agreement  of   the  parties  or  the  judgment  of  a 
court  of  justice  (6).]     And  even   some  criminal  offences, 
e.g.,  ordinary  assaults  (c),  and  nuisances  ((f),  and  the  like, 
for  which  the   party  injured  may  (at  his   option)  either 
prosecute  or  sue  (e),  may  be  thus  disposed  of.     Originally, 
the  submission  to  arbitration  might  have   been  either  by 
word  of  mouth  or   by  deed  ;  but  in   either  case  the  sub- 
mission   was    revocable  ;    and    it    became    the    practice 

{y)  Steeds  v.  Steeds,  22  Q.  B.  D.  in  toions  (c.  34) ;  for  land  drainage 

537.  (c.  38,  and  24  &  25  Vict.  c.  133) ; 

(z)  The  legislature  has  prescribed  and  for  cemeteries  (10  &  11  Vict, 

this  remedy  in  a  variety  of  special  c.  65). 

cases, — e.^. ,  in  questions  as  to  <i)!/ie.s  (a)  Whart.  Angl.   Sacr.   i.  772; 

and  commons  (6  &  7  Will.  4,  c.  71 ;  Nichols.   Scot.   Hist.   Libr.  ch.  i. 

8  &  9  Vict.  c.  118) ;  as  to  compen-  propefinem. 
sation  for  lands  taken,  for  under-  (h)  Brownl.  55 ;  1  Freem.  410. 

takingsofaptMic7iature(8&,9Vict.  (c)  Elworthy  v.  Eeid,  2  Sim.  & 

cc.  16,  18,— c.   18  being  amended  Stu.  372. 

by  46  &  47  Vict.  c.   15)  ;  for  rail-  {d)  Dohson  v.   Groves,  6  Q.  B. 

xoays  (c.  20)  ;  for  markets  and  fairs  637. 

{10  &  11   Vict.   c.   14);  for  water  (e)  The    Queen   v.    Hardey,    14 

works  (c.  17)  ;  for  harbours,  docks,  Q.  B.  529;  The  Queenv.  Blakemore, 

and  piers  (c.  27)  ;  for  im,provements  ib.  544. 

S.C. — VOL.   III.  u 
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thoreforo  to  enter  into  mutuul  bonds,  with  condition  to 
stand  to  the  award,  or,  in  default  thereof,  to  pay  a  certain 
penalty. 

Experience  having  shown  the  great  use  of  these  peace- 
able and  domestic  tribunals,  especially  in  matters  of 
account,  the  legislature  established  the  use  of  them,  as 
well  in  controversies  where  causes  were  depending,  as 
in  those  where  no  action  was  brought, — enacting  by  the 
9  Will.  III.  c.  15  (since  repealed),  that  all  who  desired 
to  end  any  such  controversies  might  agree  in  writing 
that  their  submission  to  arbitration  or  umpirage  should 
be  made  a  rule  of  court :  whereupon  the  court  was 
to  make  a  rule  that  such  submission,  and  award  made 
therein,  should  be  conclusive  ;  and,  after  such  rule,  the 
parties  disobeying  the  award  were  liable  to  be  punished 
as  for  a  contempt  of  court, — unless,  indeed,  the  award 
was  set  aside  for  corruption,  or  for  undue  means  used  in 
its  procurement,  or  for  other  misbehaviour  in  the  arbi- 
trators or  umpire,  proved  on  oath  to  the  court,  within  one 
Term  after  the  award  was  made  (/)  ;  and  in  consequence 
of  this  statute,  it  became  an  important  part  of  the  business 
of  the  courts  to  enforce  the  execution  of  such  awards  ; 
and  an  award  might  be  enforced  either  by  action  on  the 
award,  or  by  process  of  contempt  for  disobedience  to 
the  order  of  the  court  (^).  Subsequently,  by  the  3  & 
4  Will.  IV.  c.  42,  it  was  provided,  that  the  power  of  any 
arbitrator  or  umpire  appointed  in  pursuance  of  a  sub- 
mission containing  such  agreement  as  aforesaid  to  make 
the  arbitration  a  rule  of  court — or  appointed  by  any  rule 
of  court,  or  judge's  order,  in  any  action — should  not  be 
revocable  by  either  party  without  the  leave  of  the  court  ; 
but  although,  after  that  Act,  such  an  agreement  to  refer 
to  arbitration  could  not  have  been  revoked  by  one  of  the 
parties   thereto    without   the    consent   of    the    other,    the 

{/)  College  of  Christ  v.  Martin,  (g)  The   Queen    v.    Hemsworth, 

3Q.  B.  D.  16.  3C.  B.  745. 
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appointment   of  a   particular  arbitrator   might  still    have 
been  revoked  before  award  made  (A). 

The  two  last-mentioned  Acts,  with  certain  others  in 
amendment  thereof,  have  now  been  repealed  by  the 
Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  by  which 
it  has  been  provided  (among  other  things),  that  every 
submission  in  writing  (sect.  27),  unless  a  contrary  inten- 
tion is  expressed  therein,  shall  be  irrevocable,  except  by 
leave  of  the  court,  and  shall  have  the  same  effect  in  all 
respects  as  if  it  had  been  made  an  order  of  the  court 
(sect.  1)  ;  and  the  Arbitration  Act,  1889,  has  also  further 
enacted  as  follows  : — That  every  submission  to  arbitration 
shall  (excepting  so  far  as  it  may  expressly  provide  to  the 
contrary)  be  deemed  to  include  the  following  provisions, 
that  is  to  say  : — That  if  no  other  mode  of  reference  is 
provided,  the  reference  shall  be  to  a  single  arbitrator  ; 
that  if  the  reference  is  to  two  arbitrators,  the  two  arbi- 
trators may  appoint  an  umpire  at  any  time  within  the 
period  during  which  they  have  power  to  make  their  award  ; 
that  the  arbitrators  shall  make  their  award  in  writing 
within  three  months  after  entering  on  the  reference,  or 
after  having  been  called  on  to  act  by  notice  in  writing 
from  any  party  to  the  submission, — or  on  or  before  any 
later  day  to  which  the  arbitrators,  by  any  writing 
signed  by  them,  may  from  time  to  time  enlarge  the  time 
for  making  the  award  ;  that  if  the  arbitrators  have  allowed 
their  time  or  extended  time  to  expire  without  making  an 
award, — or  have  delivered  to  any  party  to  the  submission, 
or  to  the  umpire,  a  notice  in  writing,  stating  that  they 
cannot  agree, — the  umpire  may  forthwith  enter  on  the 
reference  in  lieu  of  the  arbitrators  ;  that  the  umpire  shall 
make  his  award  within  one  month  after  the  original  or 
extended  time  appointed  for  making  the  award  of  the 
arbitrators  has  expired, — or  on  or  before  any  later  day  to 

(A)  Piercy  v.  Young,  14  Ch.  Div.  210  ;  Re  Fraser  and  Ehrensperger 
12  Q.  B.  D.  310. 

u  2 
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which  the  umpire  by  any  writing  signed  by  him  may 
from  time  to  time  enlarge  the  time  for  making  his  award  ; 
that  the  parties  to  the  reference  and  all  persons  claiming 
through  them  respectively,  shall  (subject  to  any  legal 
objection)  submit  to  be  examined  by  the  arbitrators  or 
umpire  on  oath  or  affirmation,  in  relation  to  the  matters 
in  dispute,  and  shall  (subject  as  aforesaid)  produce  before 
the  arbitrators  or  umpire  all  books,  deeds,  papers,  accounts, 
writings,  and  documents  within  their  possession  or  power 
respectively  which  may  be  required  or  called  for,  and 
shall  do  all  other  things  which  during  the  proceedings  on 
the  reference  the  arbitrators  or  umpire  may  require  ;  that 
the  witnesses  on  the  reference  shall,  if  the  arbitrators  or 
umpire  think  fit,  be  examined  on  oath  or  affirmation  ;  that 
the  award  to  be  made  by  the  arbitrators  or  umpire  shall 
be  final  and  binding  on  the  parties,  and  the  persons  claim- 
ing under  them  respectively  ;  and  that  the  costs  of  the 
reference  and  award  shall  be  in  the  discretion  of  the  arbi- 
trators or  umpire, — who  may  direct  to  and  by  whom  and 
in  what  manner  these  costs  or  any  part  thereof  shall  be 
paid,  and  may  tax  or  settle  the  amount  of  costs  to  be  so 
paid  or  any  part  thereof,  and  may  award  costs  to  be  paid 
as  between  solicitor  and  client  (i).  And  the  Act  further 
provides,  that  the  arbitrators  or  umpire  shall,  unless  the 
submission  expresses  a  contrary  intention,  have  power  to 
state  their  award  as  to  the  whole  or  part  of  the  matters 
comprised  in  the  submission,  in  the  form  of  a  special  case 
for  the  opinion  of  the  court,  and  also  to  correct  any  clerical 
mistake  or  error  in  the  award,  arising  from  any  accidental 
slip  or  omission  (sect.  7). 

As  to  the  effect  of  an  award,  it  is  in  general,  and  as  a  con- 
sequence of  the  provision  in  that  behalf  contained  or  implied 
in  the  submission,  conclusive  and  final  ;  and  upon  an 
action  or  other  proceeding  brought  to  enforce  it,  no  defence 
can  be  raised  unless  in  respect  of  some  defect  apparent  on  the 

(i)  52  &  53  Vict.  c.  49,  s.  2,  and  Sch.  I. 
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face  of  the  award  itself, — the  rule  being  that  any  extrinsic 
objection  must  be  taken  in  the  shape  of  a  substantive 
application  to  the  court  to  set  aside  the  award  (k).  And 
with  reference  to  the  setting  aside  of  awards,  it  is  proper 
to  observe  as  follows  :  That  an  award  might  always  have 
been  set  aside  on  any  ground  which  rendered  it  an  illegal 
award  (/)  ;  and  before  the  award  was  made,  the  arbitrator 
(or  umpire)  might,  if  shown  to  be  personally  improper  to 
act  in  the  matter,  have  been  restrained  by  injunction  from 
acting  under  the  reference  (m)  ;  and,  in  a  proper  case,  the 
court  would  have  directed  the  arbitrator  (or  umpire)  as  to 
the  law  applicable  to  the  case,  where  he  was  proceeding 
contrary  to  such  law  («).  And  it  is  now  provided,  by  the 
Arbitration  Act,  1889  (by  sect.  10),  that,  in  all  cases  of 
reference  to  arbitration,  the  court  or  a  judge  may  from 
time  to  time  remit  the  matters  referred,  or  any  of  them, 
to  the  reconsideration  of  the  arbitrators  or  umpire  ;  and 
(by  sect.  11)  that  where  an  arbitrator  or  umpire  mis- 
conducts himself,  the  court  may  remove  him  ;  and  where 
either  the  arbitrator  or  umpire  has  misconducted  himself, 
or  the  arbitration  or  award  has  been  improperly  procured, 
the  court  may  set  aside  the  award.  And  it  has  been  further 
provided,  by  the  same  Act  by  (sect.  19),  that  any  referee, 
arbitrator,  or  umpire  may,  at  any  stage  of  the  proceedings 
under  a  reference,  and  shall  if  so  directed  by  the  court  or 
a  judge,  state  in  the  form  of  a  special  case,  for  the  opinion 
of  the  court,  any  question  of  law  arising  in  the  course  of 
the  reference.  And  it  having  been  a  provision  of  the 
repealed  statute  9  Will.  III.  c.  15,  that  an  application  to 
set  aside  an  award  must  have  been  made  before  the  last 

(k)  Braddick  v.     Thompson,    8  99;    Pescod   v.    Pescod,    W.    N., 

East,  344  ;  Patdl  v.  PauU,  2  Dowl.  (1888)  p.  2. 

340  ;   Grazebrook  v.  Davis,  5  B.  &  (7t)  Hart  v.  Duke,  32  L.  J.  Q.  B. 

C.   534 ;   Macarthur  v.    Camphell,  55 ;  East   and   West  India   Docks 

2  Ad.  &  Ell.  52.  Co.    v.    Kirk    and    Randall,     12 

[1)  Merc.ier     v.     Pepperell,     19  App.     Ca.     738 ;      and      disting. 

Ch.  D.  58.  James  v.  James,  22  Q.  B.  D.  669. 

(m)  Beddoiv  v.  Beddow,  9  Ch.  D. 
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day  of  the  Term  next  after  the  award  was  made  and 
published  (o), — a  provision  which  was  maintained  in  the 
Common  Law  Procedure  Act,  1854,  s.  9, — under  the 
present  practice,  the  application  is  to  be  made  at  any  time 
before  the  last  day  of  the  Sittings  next  after  the  award 
has  been  made  and  published  {p),  the  application  being  no 
longer  by  motion  ex  parte,  but  by  motion  on  notice,  and 
the  notice  specifying  the  grounds  of  the  application  (q). 

The  time  for  making  the  award  is  that  agreed  upon  in 
the  submission  ;  and  when  no  time  is  therein  specified, 
it  is  three  months  (r)  ;  but  in  either  case  the  court  will 
extend  the  time  (s),  but  in  no  case  beyond  the  ultimate 
period  (if  any)  prescribed  by  statute  (t)  ;  and  where  the 
court  has  remitted  an  award,  then  (unless  the  order  other- 
wise directs)  the  arbitrator  or  umpire  is  to  make  his  award 
within  three  months  after  the  date  of  the  order  (w). 

The  award,  once  it  has  been  duly  made,  and  the  time  for 
setting  it  aside  has  expired, — or  (semhle)  even  before  that 
time, — may  be  enforced  in  like  manner  as  a  judgment  or 
order  of  the  court  to  the  like  effect  may  be  enforced  (a;), 
— that  is  to  say,  either  by  process  for  contempt  in  the 
manner  heretofore  usual,  or  by  such  other  means  as  shall, 
under  the  circumstances,  be  appropriate  and  conveniently 
applicable. 

II.  Secondly,  Redress  (or  Relief)  by  the  mere  Act 
(or  Operation)  of  the  Law  : 

(1)  Retainer  is  where  a  debtor  makes  his  creditor 
executor  of  his  will,  or  where  the  creditor  obtains 
letters   of    administration   to    his    debtor, — in    either    of 

(o)   Young  v.  Timmins,  1  Tyrw.  (s)  Lord  v.  Lee,  L.  R.  3  Q.  B. 

230,  n.  ;  36  &  37  Vict.  c.  66,  s.  26  ;  404  ;      Re    May    and     Harcourt, 

and  Smith  V.  Parkside Milling  Co.,  13  Q.  B.   D.  688;  52  &  53  Vict. 

6  Q.  B.  D.  67.  c.  49,  s.  9. 

{p)  Ord.  Ixiv.  r.  14.  (0  In  re  Mackenzie,  17  Q.  B.  D. 

iq)  Ord.  lii.  rr.  3,  4.  114. 

(r)  52  &  53  Vict.  c.  49,  s.  2,  and  (u)  52  &  53  Vict.  c.  49,  s.  10. 

Sch.  I.  [x)  Ibid.  s.  12. 
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which  cases,  the  law  wives  the  creditor  a  remedy  for 
his  debt,  by  allowing  him  to  retain  so  much  as  will  pay 
himself,  before  any  others  whose  debts  are  of  equal 
degree  (a).  [Which  remedy  is  by  the  mere  act  of  the 
law,  and  is  grounded  upon  this  reason, — that  the  executor 
or  administrator  cannot  sue  himself,  but,  having  the  whole 
personal  estate  in  his  hands,  so  much  as  is  sulBficient  to 
answer  his  own  demand  is,  by  operation  of  law,  applied 
to  that  particular  purpose,^ — for  otherwise,  by  being  made 
executor,  he  would  be  put  in  a  worse  condition  than  all  the 
other  creditors.  But,  as  the  law  stands,  the  effect  of  this 
right  of  retainer  is  to  put  the  executor  or  administrator 
in  a  better  position  than  the  other  creditors  ;  because  it 
enables  him  to  obtain  payment  first,  (among  all  creditors 
of  equal  degree,)  and  before  any  other  has  had  time  to 
commence  an  action  ;  and  this  seems  to  illustrate  a  remark 
of  Lord  Bacon,  that  the  benignity  of  the  law  is  such,  as 
when,  to  preserve  the  principles  and  grounds  of  law, 
it  depriveth  a  man  of  his  remedy  without  his  own  fault,  it 
will  rather  put  him  in  a  better  degree  and  condition  than 
in  a  worse  (/>).  However,  the  executor  shall  not  retain 
his  own  debt  in  prejudice  to  creditors  of  a  higher  degree  ; 
for  the  law  only  puts  him  in  the  same  situation  as  if  he 
had  sued  himself  as  executor,  and  recovered  his  debt ; 
which  he  never  could  be  supposed  to  have  done,  while 
debts  of  a  higher  nature  subsisted.  Neither  shall  one 
executor  be  allowed  to  retain  his  own  debt,  to  the  prejudice 
of  that  of  his  co-executor  in  equal  degree  ;  but  both  shall 
be  discharged  in  proportion  (c).  Nor  shall  an  executor 
of  his  own  wrong  be  in  any  case  permitted  to  retain  {d).'\ 
Moreover,  the  right  of  retainer  exists  in  respect  of  legal 
assets  only  (e)  ;  and  these  must  have  come  to  the  hands 

(a)  1  Roll.  Abr.  922 ;  Plowd.  543.  (e)  Richmond  v.  White,  12  Ch.  D. 

(6)  Bac.  Elem.  ch.  9.  361  ;    Campbell   v.    Campbell,    16 

(c)  Viu.    Abr.    tit.    Executors,  Ch.  D.  198 ;   Crowder  v.  Stewart, 
D.  2.  16  Ch.  D.  368  ;   Walters  v.  Walters, 

(d)  5  Rep.  30.  18  Ch.  D.  182. 
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of  the  executor  (/)  ;  but  the  remedy  by  retainer,  when  it 
is  available,  extends  also  to  claims  for  damages  arising 
on  the  broach  of  pecuniary  contracts, — scilicet,  when  such 
damages  are  ascertainable  bv  a  recognized  standard  or 
measure  (^). 

An  administratrix  who  (under  the  covenant  of  her 
intestate)  is  entitled  to  an  annuity,  may  retain  out  of  the 
estate  all  arrears  of  the  annuity  accruing  due  during 
the  administration  of  the  estate  ;  but  (when  that  estate  is 
insolvent)  she  cannot  retain  any  lump  sum  on  account  of  the 
continuing  liability  to  pay  the  annuity  (A)  ;  and  similarly, 
an  executor  may  retain  out  of  the  legacy  of  the  principal 
debtor  any  sums  paid  by  the  testator  as  a  surety  for  such 
debtor  (?'), — but  not,  semble,  anything  on  account  of  the 
continuing  liability  of  the  testator's  estate  as  surety  (k) . 

(2)  Remitter  is  where  he  who  hath  the  right  of  entry  in 
lands,  but  is  out  of  possession,  obtains  afterwards  the 
possession  of  the  lands  by  some  subsequent  (and,  of  course, 
defective)  title  ;  in  which  case  he  is  remitted  or  sent  back, 
by  operation  of  law,  to  his  antient  and  more  certain  or 
perfect  title  (l).  For  the  possession  which  he  hath  gained 
by  a  bad  title,  shall  be  ipso  facto  annexed  to  his  own 
inherent  good  one,  his  defeasible  estate  being,  in  a  sense, 
merged  therein,  and  utterly  defeated  or  annulled  by  the 
instantaneous  act  of  the  law,  without  his  participation  or 
consent  (m).  Thus,  if  A.  disseise  B.  (that  is,  wrongfully 
turn  B.  out  of  possession  of  the  freehold),  and  afterwards 
(without  deed)  demise  the  land  to  B.  as  tenant  from  year 

(/)    Norton    v.    Compton,    30  (k)  In  re  Binns,   [1896]  2  Ch. 

Ch.  Div.  15.  584. 

{g)  Loane  v.   Casey\2  W.  BI.  (I)  Litt.  ss.  659,  693,  695;  Co. 

965.                                   Y  Litt.  363  b;    Gilb.  Ten.    129;    1 

(h)  Fowler  v.   James,  11S9Q]   1  Sand.   Uses,   166 ;   Doe  v.    Wood- 

Ch.  48.                                    \  rofe,  10  Mee.  &  W.  608. 


(i)  In  re   Watson,  [1896]  kCh.  (m)  Co.  Litt.  358  ;   Wood  v.  Sir 

925.  \         J.  Shurley,  Cro.  Jac.  409. 
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to  year,  under  which  demise  B.  entereth, — this  entry  is  a 
remitter  to  B.,  who  is  in  of  his  former  and  surer  estate  (?i). 
But  if  the  demise  for  years  had  been  by  deed  or  by  matter 
of  record,  there  B.  would  not  have  been  remitted  ;  for  if  a 
man  by  deed  takes  a  lease  of  his  own  lands,  it  shall  bind 
him  to  the  rent  and  covenants, — because  he  shall  never  be 
allowed  to  affirm,  that  his  own  deed  is  ineffectual  ;  and 
matter  of  record  is  evidence,  which  a  man  cannot  contro- 
vert (o).  And  the  reason  given  by  Littleton,  why  this 
remedy  by  remitter  was  allowed,  is  because  otherwise  he 
who  hath  right  would  be  deprived  of  all  remedy  {p), — for 
,as  he  himself  is  in  possession  of  the  land,  and  cannot 
therefore  enter  upon  himself,  there  is  no  person  upon 
whom  he  can  make  entry  {q). 

(ji)  Litt.  s.  695;  Gilb.  Ten.  129.  (g)  Litt.    s.    693;     Gilb.    Ten. 

(o)  Gilb.  Ten.  uhi  sup.  ubi     sup. ;     Co.    Litt.    by    Butl. 

(p)  Litt.  s.  661 ;  Litt.  by  Butl.  uhi  sup. 
347  b.  n.  (1). 
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CHAPTER  II. 

OF    THE    COURTS    IN    GENERAL. 


[We  now  proceed  to  consider  the  redress  of  injuries  by 
action  or  suit ;  and  here  it  will  not  be  improper  to  observe, 
that  although,  in  the  several  cases  of  redress  by  the  act  of 
the  parties  mentioned  in  the  previous  chapter,  the  law 
allows  an  extra-judicial  remedy,  yet  that  does  not  exclude 
the  ordinary  remedy  by  action, — e.g.,  though  I  may  defend 
myself  from  external  violence,  I  yet  am  entitled  alter- 
natively to  an  action  of  assault  and  battery  :  and  though 
I  may  retake  my  goods  if  I  have  a  fair  and  peaceable 
opportunity,  this  power  of  recaption  does  not  debar  me 
from  my  action  for  their  seizure  and  detention  :  and  I  may 
either  abate  a  nuisance  by  my  own  authority,  or  call  upon 
the  law  to  do  it  for  me  :  and  I  may  either  distrain  for 
rent,  or  have  an  action  of  debt  for  the  amount.  But  before 
entering  upon  the  nature  and  the  varieties  of  actions  and 
suits,  it  is  convenient  to  consider  the  courts  themselves, — 
their  nature  and  incidents,  and  the  varieties  of  them. 

Firstly,  a  court  is  defined  to  be  a  place  wherein  justice 
is  judicially  administered  (a)  ;  and  all  courts  of  justice  are 
derived  from  the  power  of  the  crown  ;  for,  whether  created 
by  Act  of  Parliament  or  letters-patent,  or  subsisting  by 
prescription, — the  only  three  methods  by  which  any  court 
of  judicature  can  exist, — the  king's  consent  in  the  two 
former  is  expressly,  and  in  the  latter  is  impliedly,  given  (6) ; 
and  in  all  these  courts,  the  sovereign  is  supposed,  in  con- 
templation of  law,  to  be  always  present,  being  represented 

(a)  Co.  Litt.  58.  (h)  Co.  Litt.  260. 
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[by  his  judges,  whose  power  is  only  an  emanation  from 
his  royal  prerogative.  And  for  the  more  speedy,  universal, 
and  impartial  administration  of  justice  between  subject 
and  subject,  the  law  hath  appointed  a  variety  of  courts, 
some  with  a  more  limited,  others  with  a  more  extensive, 
jurisdiction  ;  some  constituted  to  inquire  only,  others 
to  hear  and  determine  ;  some  to  determine  in  the  first 
instance,  others  upon  appeal  and  by  way  of  review. 

Some  of  these  courts  are  inferior  and  others  superior; 
some  have  a  jurisdiction  at  common  laio  and  some  in  equity, 
and  some  in  both ;  others  have  an  ecclesiastical  or  maritime 
jurisdiction  only  ;  and  in  others  again,  these  various  juris- 
dictions are  combined.  And  we  shall  consider  all  these 
varieties  of  courts  in  their  respective  places  ;  but  we  may 
here  mention  one  distinction  that  runs  through  them  all, 
viz.,  that  some  of  them  are  courts  of  record,  and  others 
not  of  record.  Now  a  court  of  record  is  one  whereof  the 
acts  and  judicial  proceedings  are  enrolled  for  a  perpetual 
memorial  and  testimony, — which  rolls  are  called  the  records 
of  the  court  ;  and  records  are  of  such  high  and  super- 
eminent  authority,  that  their  truth  is  not  to  be  called  in 
question, — for  nothing  shall  be  averred  against  a  record, 
nor  shall  any  plea,  or  even  proof,  be  admitted  to  the 
contrary  (c)  ;  and  if  the  existence  of  a  record  be  denied, 
it  shall  be  tried  by  nothing  but  itself, — that  is,  upon  bare 
inspection  whether  there  be  any  such  record  or  no  ;  else 
there  would  be  no  end  of  disputes.  But  this  rule  does  not 
prevent  the  court  from  enquiring,  e.g.,  whether  the  record 
(in  the  case  of  a  judgment  debt)  was  based  on  no 
consideration, — a  matter  which  is  often  very  material 
in  bankruptcy  (d)  ;  also,  if  there  appear  any  mistake  of 
the  clerk  in  making  up  the  record,  the  court  will  direct 
him  to  amend  it ;]  and  in  general,  all  slips  (being  slips 

(c)  Co.  Litt.  260 ;  mp.  vol.  i.  415,  606 ;  In  re  Lennox,  16 
pp.  26,  337.  Q.  B.  D.  316 ;  Scotch  Whisky  Dis- 

(rf)  In  re  Tollemache,  14Q.  B.  D.       tillers,  22  Q.  B.  D.  83. 
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merely)  in  le^al  proceedings  (including  records)  may 
be  amended  by  an  order  of  the  court,  to  bo  obtained  in  a 
sunnnary  way  (e). 

[All  courts  of  record  being  the  courts  of  the  sovereign, 
in  right  of  his  crown  and  royal  dignity  (/),  therefore 
every  court  of  record  has  authority  to  fine  and  imprison 
for  contempt  of  its  authority  (g)  :  and  the  merely  con- 
ferring the  power  of  fine  or  imprisonment  for  contempt 
on  a  new  jurisdiction,  makes  it  a  court  of  record  (A).] 
But  in  some  courts  of  record,  e.ff.,  in  county  courts,  this 
power  is  limited  to  contempts  committed  in  facie  curicgy 
that  is  to  say,  to  wilful  insults  to  the  judge,  or  to  any 
juror  or  witness,  registrar  or  other  officer  of  the  court, 
during  his  attendance  in  court,  or  in  going  to  or  returning 
from  the  court,  and  to  wilful  interruptions  of  the  business 
of  the  court,  and  to  wilful  misbehaviour  in  court  (?). 
[Courts  not  of  record,  on  the  other  hand,  are  courts  of 
inferior  dignity,  and  in  a  less  proper  sense  the  king's 
courts — and  these  are  not,  as  the  general  rule,  intrusted 
by  the  law  with  any  power  to  fine  or  imprison  for 
contempt  (k)  ;  and  in  these,  the  proceedings  not  being 
enrolled  or  recorded,  as  well  their  existence,  as  the  truth 
of  the  matters  therein  contained,  shall,  if  disputed,  be  tried 
and  determined  by  a  jury  (I). 

(e)  Ord.    xxviii.    (1883),    r.    11;  (n.s.)    1;    Reg.    v.    Castro,    Law 

Mel/or  V.  Sivire,  30  Ch.  Div.  239  ;  Rep.,  9  Q.  B.  219. 

Staniar  v.  Evmis,  34  Ch.  D.  470.  (,;)  51  &  52  Vict.  c.  43,  ss.  162, 

{/)  Finch.  L.  231.  163,  re-enacting  like  provisions  in 

ig)  8  Rep.  38  b;  Hawk.  b.  2,  9  &  10  Vict.   c.  95,  s.   113,    and 

ch.  22,  s.  1  ;  Bac.  Ab.  Courts,  E.  ;  12  &  13  Vict.  c.  101,  s.  2  ;  Levy  v. 

-ff.  V.   Clement,  4  B.  &  Aid.  233;  Moylan,  10 CB.  189;  TheQueenv. 

B.  V.  Davidson,  5  B.  &  Aid.  337  ;  Lefroy,  Law  Rep.,  8  Q.  B.  134. 

R.   V.   James,    ih.   894 ;    Miller  v.  {h)  Dyson  v.    Wood,  3  Barn.  & 

^"710^;,  4  Bing.  N.  C.  574  ;  Doe  d.  Cress.  449. 

Cardigan  v.  Byivater,  7  C.  B.  794.  (/)  2  Inst.  311  ;  8  Rep.  38  b;  11 

(h)  Groenvelt  v.   Biinvell,  Salk.  Rep.  43  b  ;  3  Bl.  Com.  24. 
200  ;  Ex  parte  Fernandez,  10  C.  B. 
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[To  every  court  there  must  be  at  least  three  constituent 
parts,  the  actor,  the  reus,  and  the  judex ;  the  actor,  or  plaintiff, 
who  complains  of  an  injury  done  :  the  reus,  or  defendant, 
who  is  called  upon  to  make  satisfaction  for  it :  and  the 
judex,  or  judicial  power,  which  is  to  examine  the  truth  of 
the  fact,  to  determine  the  law  arising  upon  that  fact,  and, 
if  any  injury  appears  to  have  been  done,  to  ascertain, 
and  by  its  officers  to  apply,  the  remedy  ;  and  it  is  usual, 
in  the  higher  courts,  to  have  solicitors  and  counsel  as 
assistants.] 

Of  solicitors  and  counsel  we  have  already  spoken  else- 
where in  this  work  (^n)  ;  and  we  shall  now  only  observe, 
with  reference  to  their  connection  with  courts  of  justice, 
that  a  solicitor  answers  to  the  procurator,  or  proctor,  of  the 
civilians  and  canonists,  being  one  who  is  put  in  the  place, 
stead,  or  turn  of  another,  to  manage  his  proceedings  in  a 
cause  ;  and  for  this  reason  he  used  to  be  called  an  attorney- 
at-law,  though  the  name  of  solicitor  is  now  generally 
adopted.  [Formerly,  every  suitor  was  obliged  to  appear 
in  person,  to  prosecute  or  defend  his  suit,  unless  by  special 
licence  under  the  king's  letters  patent  ;  but,  as  in  the 
Roman  law  (n),  so  with  us,  upon  the  principle  of  con- 
venience,] it  is  now  permitted,  in  general,  that  solicitors 
may  prosecute  or  defend  in  the  absence  of  the  parties  to 
the  action  ;  but  as  regards  an  infant,  he  or  she  sues  by 
a  next  friend  and  defends  by  a  guardian  ;  and  it  is  the 
next  friend  or  the  guardian  who  appoints  the  solicitor  (o)  ; 
and  this  rule  used  also  to  apply  substantially  to  married 
women,  who  sued  by  their  next  friends  and  defended  with 
their  husbands. 

Solicitors  are  now  formed  into  a  regular  body  [and  are 

(m)  As  to  solicitors,  vide  sup.  Litt.  135  b ;  2  Saund.  212,  n.  (4) 

pp.234  e^  «eg. ;  as  to  counsel,  sm^.  Beverley^ s    Case,    4   Rep.    124  b 

vol.  I.  p.  7.  Oulds  V.   Saiisom,  5  Taunt.  261 

(71)  Inst.  Lib.  4,  tit.  10.  F.  N.  B.  25. 

(o)  Bro.  Abr.  tit.  Ideot,  4 ;  Co. 
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[duly  admitted  to  the  oxocution  of  their  office  (/>)  ;  and 
they  are  officers  of  the  courts  in  which  they  practise  ; 
and  as  they  have  many  privileges  on  account  of  their 
attendance  there,  so  they  are  peculiarly  subject  to  the 
animadversion  of  the  judges.]  Of  counsel,  otherwise 
called  (among  the  civilians)  advocates,  there  are  (or 
formerly  were)  two  species  or  degrees,  namely,  barristers 
and  Serjeants.  Barristers  are  admitted  after  a  period  of 
study,  in  the  Inns  of  Court,  and  (in  our  old  books)  are 
styled  apprentices,  apprenticii  ad  legem, — not  having  been 
deemed  qualified  to  execute  the  full  office  of  an  advocate 
till  they  were  of  sixteen  years'  standing  ;  at  which  time, 
according  to  Fortescue,  they  might  be  called  to  the  state 
and  degree  of  Serjeants,  or  servientes  ad  legem  (q).  How 
antient  and  honourable  the  degree  of  serjeant  was,  hath 
been  so  fully  displayed  by  many  learned  writers,  that  it 
need  not  be  here  enlarged  on  (r)  ;  it  is  sufficient  to 
observe,  that  Serjeants  at  law  were  bound,  by  a  solemn 
oath,  to  do  their  duty  to  their  clients  (5)  ;  and  it  used 
also  to  be  the  custom  for  the  judges  to  be  admitted  into 
this  venerable  order  before  they  were  advanced  to  the 
bench  (t), — and  otherwise,  they  were  not  qualified  (at 
least,  the  barons  of  the  exchequer  were  not  qualified)  to 
become  justices  of  assize  {ii)  ;  but  the  necessity  for  this 
has  now  ceased,  and  with  it  the  custom, — it  having  been 
enacted,  by  the  36  &  37  Vict.  c.  66,  s.  8,  that  no  person 

(/>)  So  early  as  the  statute  15  o/"  ^/ie  jSe7"jea?i^s,  6  Bing.  N.  C.  235 ; 

Erlw.  2  (Stat,  de  fin.  et  attorn.),  a  tract  by  Serjeant  Wynne, printed" 

regulations  were  made  as  to  their  in    1765,    entitled    "  Observations 

admission  ;  and  by  4  Hen.  4,  c.  18,  "touching     the     Antiquity     and 

it  was  enacted,  that  they  should  be  "Dignity  of  the  Degree  of  Ser- 

examined  by  the  judges,  and  none  "  jeant  at  Law";  and  the  treatise 

admitted  but  suchaswerevirtuous,  called  "  Serviens   ad   Legem,''  by 

learned,   and    sworn   to   do   their  Mr.  Serjeant  Manning, 

duty.  (.s)  2  Inst.  214. 

(q)  De  LL.  c.  50.  {<)  Fortesc.  ch.  50. 

(r)  See  Fortesc.  ch.  50;  10  Rep.  (?()  14  Edw.  3,  st.   1,  c.  16  ;   3 

pref.  ;  Dugdal.  Orig.  Jurid.  ;  Case  Bl.  Com.  p.  27. 
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appointed  a  judge,  either  of  the  High  Court  of  Justice  or 
of  the  Court  of  Appeal,  shall  be  required  to  take  or  to 
have  taken  the  degree  of  sergeant  at  law  ;  and  no  Serjeants 
have  in  fact  been  created  since  the  year  1875. 

From  among  the  general  body  of  counsel  some  are 
from  time  to  time  selected,  who  (on  the  nomination  of 
the  lord  chancellor)  are  made  by  letters  patent  her 
Majesty's  counsel ;  and  the  two  principal  queen's  counsel 
are  called  the  attorney-general  and  the  solicitor-general. 
[The  first  king's  counsel,  under  the  degree  of  Serjeant, 
was  Sir  Francis  Bacon,  but  he  was  so  made  honoris  causa, 
and  without  either  patent  or  fee  (a;), — so  that  the  first  of 
the  modern  order  (who  are  now  the  sworn  servants  of  the 
crown)  seems  to  have  been  Sir  Francis  North,  afterwards 
lord  keeper  of  the  great  seal  to  King  Charles  the 
Second  (y).  These  counsel  of  the  crown  answer  in  some 
measure  to  the  advocates  of  the  revenue,  advocati  Jisci, 
among  the  Romans  ;  for  they  must  not  be  employed 
in  any  cause  against  their  sovereign,  without  special 
licence  {z), — in  which  restriction,  they  agree  with  the 
advocates  of  the  fisc  (a)  ;  but  in  the  imperial  law,  the 
prohibition  was  carried  still  farther, — for,  excepting  in 
some  peculiar  causes,  the  fiscal  advocates  were  not  per- 
mitted to  be  concerned  at  all  in  private  suits  between 
subject  and  subject  (&). 

In  addition  to  the  creation  of  counsel  to  the  crown,  a 
custom  has  in  modern  times  prevailed  of  granting  letters 
patent  of  precedence  among  themselves,  to  such  barristers 
as  it  is  thought  proper  to  honour  with  that  mark  of 
distinction  ;  whereby  they  are  entitled  to  such  rank  and 

(x)  See  his  Letters,  256.  without  a  licence  from  the  crown  ; 

(y)  See  his  Life,  by  Roger  North,  which  licence   is   never   refused; 

37.  but  is  procured  at  an  expense  of 

(z)  Hence     a     queen's     counsel  about  2^.  2.s'.  (formerly  9^.). 

cannot  plead  in  court  for  the  de-  (a)  Cod.  2,  2,  1. 

fendant  in  a  criminal  prosecution,  (6)  Cod.  2,  7,  13. 
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[pre-audience  as  are  assigned  in  their  respective  patents  (c) ; 
which  is  sometimes  next  after  the  attorney-oeneral,  but 
usually  next  after  the  counsel  to  the  crown  then  being.] 
Barristers  with  patents  of  precedence  rank  promiscuously 
with  the  king's  counsel,  and  sit  together  with  them  (and 
with  the  Serjeants)  loithin  the  bar  of  the  respective  courts, 
instead  of  sitting  loithout  it,  as  is  the  case  with  counsel  in 
general  (d)  ;  but  they  are  not  the  sworn  servants  of  the 
king,  and,  consequently,  without  any  licence  had  for  that 
purpose,  may  accept  a  retainer  in  any  cause  against  the 
crown.  And  they,  and  all  other  counsel,  may  indis- 
criminately take  upon  them  the  protection  and  defence 
of  any  suitors,  whether  plaintiff  or  defendant  (e)  ;  who 
are  therefore  called  their  clients,  like  the  dependents  upon 
the  antient  Roman  orators. 


(c)  The  queen^s  advocate  is 
usually  placed  immediately  after 
the  attorney-general.  (See  Man- 
ning's " Serviens  ad  Legem"  pp. 
19,  20.)  It  may  also  be  noticed, 
that  when  there  is  a  queen  coiuiort, 
her  attorney  and  solicitor-general 
rank  with  those  of  the  king's 
counsel  who  have  patents  of 
precedence.  (Seld.  Tit.  of  Hon. 
1,  6,  7.) 

{d )  It  may  be  observed,  that,  in 
the  Exchequer  Division  of  the 
High  Court  of  Justice,  there  were 
appointed  by  the  court  two  bar- 
risters, called  the  post-va&n.  and 
the  <?<6-man  (from  the  places  in 
which  they  sat),  who  had  a  pre- 
cedence in  motions.  (See  R.  v. 
Bishop  of  Exeter,  7  Mee.  &  W. 
188.) 

(e)  At  one  time,  an  exception  to 
this  existed  as  regarded  the  Court 
of  Common  Pleas,  the  Serjeants 
having  the  exclusive  privilege  of 


being  heard  in  that  court,  at  its 
sittings  in  ha7ic.  And  though,  in 
1834,  a  warrant  issued  under  the 
sign  manual,  directing  that  this 
privilege  should  cease,  yet  the 
Court  of  Common  Pleas  refused  to 
act  upon  its  authority,  and  decided 
that,  as  the  privilege  was  founded 
on  immemorial  usage,  it  could  not 
be  taken  away  by  the  warrant  of 
the  crown.  {Case  of  the  Serjeants, 
6  Bing.  N.  C.  235.)  However,  it 
was  enacted,  by  6  &  7  Vict.  c.  18, 
s.  61,  that,  in  appeals  to  the  Com- 
mon Pleas  from  the  revision  courts, 
all  barristers  should  be  entitled  to" 
audience  ;  and  afterwards,  by  9  & 
10  Vict.  c.  54,  (see  3  C.  B,  537),  it 
was  provided  generally,  that  all 
barristers,  according  to  their  re- 
spective rank  and  seniority,  should 
have  equal  right  and  privilege  of 
practising,  pleading,  and  audience, 
in  the  Common  Pleas,  together 
with  the  Serjeants. 
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[The  Roman  orators,  it  is  to  be  remembered,  practised 
gratis ;  for  honour  merely,  or  at  most  for  the  sake  of 
gaining  influence  ;  and  so  Hkewise  it  is  established  with 
us,  that  a  counsel  can  maintain  no  action  for  his  fees  (/)  ; 
which  are  given,  not  as  locatio  vel  eonductio,  but  as  quiddam 
honorarium, — not  as  a  salary  or  hire,  but  as  a  mere 
gratuity,  which  a  counsellor  cannot  demand  without  doing 
wrong  to  his  reputation  (^)  ;  and  so  it  was  also  laid  down 
with  regard  to  advocates  in  the  civil  law  (A),  whose 
honorarium  was  directed  by  a  decree  of  the  senate  not  to 
exceed  in  any  case  ten  thousand  sesterces,  or  about  80Z.  of 
English  money  (/). 

It  is  also  deserving  of  notice,  that  a  counsel  may,  on 
his  client's  behalf,  compromise  the  case,  without  any 
express  instructions  so  to  do,  and  even  contrary  to  his 
instructions  (k)  ;  also,  that  in  order  to  encourage  due 
freedom  of  speech  in  the  lawful  defence  of  their  clients, 
and  at  the  same  time  to  give  a  check  to  the  unseemly 
licentiousness  of  prostitute  and  illiberal  men,  (a  few  of 
whom  may  sometimes  insinuate  themselves  even  into  the 
most  honourable  professions,)  it  hath  been  holden,  that  a 
counsel  is  not  answerable  for  any  matter  by  him  spoken  in 
court  relative  to  the  cause  in  hand,  and  suggested  in  his 
client's  instructions,  although  it  should  reflect  upon  the 
reputation  of  another,  and  even  prove  absolutely  ground- 
less (/).     But  he  is  not  therefore  privileged  to  repeat  the 

(/)  Davis,  pref.  22 ;  1  Ch.  Rep.  (k)  In  re  Hohlen,  8  Bear.  101  ; 

38  ;  and  as  regards  the  effect  of  a  Mole  v.   Smith,   1  Jac.    &  Walk. 

special  contract  to  pay  a  fixed  sum  673  ;  Swinfen  v.  Swinfen,  18  C.  B. 

of  money,  instead  of  the  usual  fees,  485;  1  C.  B.  (n.s.)  364;  24  Beav. 

see  Kennedy  v.   Broun,   13  C.   B.  559 ;  Chambers  v.  Mason,  5  C.  B. 

(N.s.)    677;      Mostyn  v.   Mostyn,  (n.s.)     59;       Swinfen     v.     Lord 

Law  Rep.  5  Ch.  App.  457;    and  Chelmsford,5Ii.  k.^.mQ;  Strauss 

The  Queen  v.  Doutre,  9  App.  Ca.  v.  Francis,  Law  Rep.  1  Q.  B.  379. 

745.  (I)  Hodgson  v.  Scarlett,  1  B.  & 

(g)  Davis,  23.  Aid.   232;    Munster  v.  Lamb,  11 

(h)  Ff.  11,  6,  1.  Q.  B.  D.  588. 

(^■)  Tac.  Ann.  1,  11,  7. 
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[same  matters  out  of  court  (m)  ;  and  even  in  court,  if  he 
mention  an  untruth  of  his  own  invention,  or  even  upon 
instructions,  if  it  be  impertinent  to  the  cause  in  hand,  he  is 
then  liable  to  an  action  at  the  suit  of  the  party  injured  (n). 
Also,  counsel  guilty  of  deceit  or  collusion  v^^ere,  by  the 
statute  of  Westminster  the  First  (3  Edw.  I.),  c.  28,  made 
punishable  v^^ith  imprisonment  for  a  year  and  a  day,  and 
perpetual  silence  in  the  courts, — a  punishment  that  even 
in  more  modern  times  has  been  inflicted  for  gross  mis- 
demeanors in  practice  (o).]  And  we  may  close  our 
consideration  of  courts  in  general  with  this  remark,  that 
(as  a  general  rule,  hardly  subject  to  exception,)  solicitors 
and  counsel  possess  the  exclusive  privilege  of  transacting 
business  in  the  courts ;  and  the  usage  is  for  the  solicitor  to 
see  the  client  and  to  instruct  the  counsel  (ja)  ;  nor,  as  the 
general  rule,  is  any  one  (other  than  the  party  himself), 
unless  he  be  either  a  solicitor  or  a  counsel,  allowed  to 
address  the  court,  or  to  examine  or  cross-examine  the 
witnesses.  Also,  the  work  in  chambers  falls  in  general  to 
solicitors,  and  the  work  in  open  court  to  barristers,  who 
used  to  have  an  absolutely  exclusive  privilege  in  this  latter 
respect  {q)  :  but  in  quite  recent  times,  counsel  have  been 
entitled  to  attend  in  chambers  ;  and  as  we  have  elsewhere 
noticed,  solicitors  may  now,  in  certain  of  the  courts,  appear 
as  advocates. 

(m)  Flint  V.  Pike,  4  B.  &  C.  473.  (-?)  Collier  v.  Hicks,  2  B.  &  Ad. 

(n)  Brook  v.  Sir  H.  Montague,  668  ;  Plac.  Ab.   137  ;   Cane.  Rot. 

Cro.  Jac.  90.  22,  temp.  32  Hen.  3  ;    Matt.  Par. 

(o)  Ray,  376.  Hist.  p.  1077. 

(p)  Doe  d.  Bennett  v.  Hale,  15 
Q.  B.  171. 
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CHAPTER  III. 

OF   THE    INFERIOR    COURTS. 


We  are  next  to  consider  the  several  species  of  courts  ; 
and  we  shall  treat  in  this  chapter  of  the  Inferior  Courts, 
reserving  for  the  next  chapter  the  Supreme  Court  of 
Judicature  and  the  House  of  Lords.  And  first,  we  may 
make  this  general  observation  with  regard  to  all  inferior 
courts,  viz.,  that  under  the  provisions  of  the  Judicature 
Acts  hereinafter  considered,  it  is  lawful  for  her  Majesty 
from  time  to  time,  by  order  in  council,  to  confer  on  any 
inferior  court  (of  civil  jurisdiction)  the  same  jurisdiction  in 
equity  as  has  been  conferred  (as  we  shall  presently  see) 
on  the  modern  county  courts,  and  the  same  jurisdiction 
in  admiralty  as  has  been  conferred  on  certain  of  the 
county  courts  ;  and  every  inferior  court  which  now 
or  hereafter  shall  have  jurisdiction  in  equity,  or  at 
law  and  in  equity,  and  in  admiralty  respectively, 
is  to  have  power  to  grant,  and  is  required  to  grant, 
such  relief,  redress,  or  remedy,  and  to  give  such  and 
the  like  effect  to  any  ground  of  defence  or  counter- 
claim, equitable  or  legal,  in  as  full  and  ample  a  manner, 
as  the  High  Court  of  Justice  itself, — subject  to  this,  that 
if  the  defence  or  counter-claim  involves  matter  beyond 
the  jurisdiction  of  the  court,  its  duty  is  to  dispose  of  the 
whole  controversy  so  far  as  relates  to  the  demand  and 
the  defence  ;  and  then  it  used  not  to  give  relief  to  the 
defendant  on  the  counter-claim,  so  far  as  such  relief  was 
beyond  the  jurisdiction  of  the  inferior  court,  but  the  whole 
matter  was  in  that  case  transferred  into  the  high  court  (a) ; 

(a)  36  &  37  Vict.  c.  66,  ss.  88—90 ;  Davis  v.  Flagstaff  Company,  3  C.  P.  D, 
228  ;  Ux  parte  Martin,  4  Q.  B.  D.  212  ;  Martin  v.  Bannister,  ih.  491. 
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but  now,  unless  either  party  objects  in  writing  to  the 
jurisdiction  of  the  court,  it  will  dispose  of  the  counter- 
claim also  (b). 

The  inferior  courts  are  principally  the  following  : 
(I.)  The  Court  Baron  ;  (II.)  The  Hundred  Court  ; 
(III.)  The  Sheriff's  County  Court ;  (IV.)  The  Borough 
Court  ;  (V.)  The  Courts  of  the  Commissioners  of  Sewers  ; 
(VI.)  The  County  Courts  ;  (VII.)  The  Stannaries  Court 
(now  the  County  Court  for  Devon  and  ( -ornwall)  ; 
(VIII.)  The  Ecclesiastical  Courts  ;  (IX.)  The  Courts 
of  the  Universities  of  Oxford  and  Cambridge  ;  and 
(X.)  The  Court  of  Chivalry,  and  Courts  Martial,— but 
some  of  these  courts  are  now  (practically)  obsolete. 

I.  [The  Court  Baron  is  a  court  incident  to  every 
manor  in  the  kingdom,  to  be  holden  by  the  steward  within 
the  manor  (c) ;  and  it  is  of  two  natures  (d), — the  one  a 
customary  court,  in  which  the  steward  of  the  manor  is 
the  judge,  and  the  copyholders  are  the  suitors,  and  their 
estates  are  transferred  by  surrender  and  admittance,  and 
other  matters  are  therein  transacted  relative  to  their 
copyhold  estates  ;]  and  the  other  a  court  of  common  law, 
held  before  the  freehold  tenants  who  owe  suit  and  service 
to  the  lord  of  the  manor,  and  who  are  pares  of  each  other, 
and  of  which  court  the  steward  of  the  manor  is  merely 
the  registrar  and  not  the  judge  ;  but  the  two  species  of 
courts  baron,  though  in  their  nature  distinct,  are  frequently 
confounded  together  (e).  The  freeholders'  court  (with 
which  alone,  as  being  a  court  of  justice,  we  are  now  con- 
cerned) was  antiently  held  every  three  weeks  ;  and  its 
most  important  business  was  to  determine,  in  the  antient 
species  of  real  action  called  the  "  writ  of  right,"  all 
controversies   relating    to   lands   within    the   manor  (/)  ; 

{h)  47  &  48  Vict.  c.  61,  s.  18.  (e)  3  Bl.  Com.  p.  34. 

((■)  4  Inst.  268.  (/)  Ihid. 

(d)  Co.  Litt.  58. 
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which  jurisdiction  was  however  greatly  curtailed  by  the 
3  &  4  Will.  IV.  c.  27,  s.  36,  and  was  afterwards,  in  effect, 
abohshed  by  the  23  &  24  Vict.  c.  126,  s.  26.     The  court 
baron  had  also  jurisdiction  in  any  personal  action,  wherein 
the  debt  or  damages  claimed  did  not  amount  to  40^.  {g)  ; 
but  the  action  might  always  have  been  removed  into  the 
superior  court, — either  before  judgment,  by  writ  of  pone 
or  of  accedas  ad  curiam  (A),  or  after  judgment,  by  writ 
of  false  judgment  (i)  ;    and    by  the  County   Courts  Act, 
1846   (9  &   10  Vict.  c.  95),  s.    14,  provision  was  made 
enabling  the    lord    of  "  any    hundred,   honor,   manor,   or 
liberty,"  having  any  court  in  right  thereof  in  which  debts 
or  demands  might  be  recovered,  to  surrender  the  right  of 
holding    such    court, — a    provision    which   has    been   re- 
enacted  in  the  County  Courts  Act,  1888  (51  &  52  Vict. 
c.  43)  ;  but  as  the  court  baron  never  ranked  as  a  court 
of  record,  it    fell    within    the   County   Courts  Act,   1867 
(30  &  31  Vict.  c.  142),  s.  28,  which  enacted  that  no  action 
which  could  be  brought  in  any  county  court  should  there- 
after be  commenced  or  be  maintainable  in  any  hundred  or 
other  inferior  court  not  being  a  court  of  record. 

II.  [The  Hundred  Court  is  only  a  larger  court 
baron,  being  held  for  all  the  inhabitants  of  a  particular 
hundred,  instead  of  a  manor.  The  free  suitors  are  here 
also  the  judges,  and  the  steward,  properly,  the  registrar,- — 
as  in  the  case  of  the  freeholders'  court  baron  (k)  ;  and 
indeed  the  hundred  court  resembles  the  court  baron  in  all 
points,  except  that  in  point  of  territory  the  hundred  court 
is  of  a  greater  jurisdiction  (J)  ;]  and  like  the  court  baron, 
and  for  the  same  reasons,  and  by  the  same  acts  of  the 

(g)  Finch,  248.  (i)  F.  N.  B.  18  ;  Broimi  v.  Gill, 

(h)  F.   N.  B.  4,  70  ;  Finch,  L.       3  D.  &  L.  123. 
444,  445 ;  Rohhvion  v.  Mamioaring,  (k)  Bradley  v.   Carr,  3  Man.  & 

10  Q.  B.  274.  Gr.  221. 

(l)  Finch,  L,  248  ;  4  Inst.  267. 
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legislature,  this  court  (excepting  in  the  case  of  the  hundred 
court  of  Salford)  is  now  extinct  as  a  court  of  justice. 

III.  The  Sheriff's  County  Court  was  a  court 
incident  to  the  jurisdiction  of  the  sheriff  ;  and  it  never 
ranked  as  a  court  of  record  ;  though  from  the  earliest 
times  down  to  the  year  1846,  it  might  have  held  pleas  of 
debt  or  damages  under  the  value  of  405.  (m)  ;  [and  by 
virtue  of  a  special  writ  called  a  justicies,  it  might  have 
entertained  all  personal  actions  to  any  amount, — the  writ 
oi' jtisticies  empowering  the  sheriff,  for  the  sake  of  dispatch, 
to  do  the  same  justice  in  his  county  court,  as  might  other- 
wise be  had  at  Westminster  (?i).  The  court  had  jurisdic- 
tion also  in  many  "  real "  actions],  before  such  actions  were 
(for  the  most  part)  abolished  by  the  3  &  4  Will.  IV.  c.  27. 
[The  freeholders  of  the  county  were  the  judges  in  the  court, 
and  the  sheriff  was  the  president  only,  and  the  officer  who 
carried  the  decisions  of  the  court  into  execution  (o)  ;  and 
it  was  owing  to  the  attendance  of  the  freeholders, — or 
their  supposed  attendance, — at  the  sheriff's  county  court, 
that  fresh  Acts  of  Parliament  were  wont  at  the  end  of 
every  session  to  be  there  published,  and  outlawries  pro- 
claimed there  ;  and  why  all  popular  elections  which  the 
freeholders  were  to  make,- — as  formerly  of  sheriffs  and 
conservators  of  the  peace,  and  of  coroners,  verderors  (jp), 
and  the  like, — must  have  been  made  in  pleno  comitatu,  i.e., 
in  full  county  court  ;  and  by  the  2  &  3  Edw.  VI.  c.  25, 
the  court  was  never  to  be  adjourned  longer  than  for  one 
lunar  month.  In  those  antient  times,  the  sheriffs  county 
court  was  of  great  dignity  and  splendour,  the  bishop  and 
the  ealdorman  (or  earl),  with  the  principal  men  of  the 
shire,  sitting  therein  (along  with  the  sheriff)  to  administer 

(m)  4  Inst.  266  ;  Tinniswood  v.  (o)  3  Bl.  Com.  p.  36. 

Patti'ion,  3  C.  B.  243.  (p)  Reg.   v.   Conyers,    8    Q.  B. 

(n.)  Finch,  318  ;  F.  N.  B.  152  ;  981. 
Com.  Dig.  (C.)  5,  7,  8. 
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[justice,  both  in  lay  and  ecclesiastical  causes  (q)  ;]  but  its 
dignity  became  much  impaired  when  the  bishop  was 
prohibited,  and  the  earl  neglected,  to  attend  it  ;  and  in 
modern  times,  little  resort  was  made  to  it  as  a  court  for 
the  recovery  of  debts  or  damages  ;  and  now  its  jurisdiction 
in  this  respect  seems  to  be  wholly  superseded,  by  the 
creation  of  the  modern  county  courts  to  be  presently 
considered  (?•). 


(q)  Wilkins's    Leg.    Anglo-Sax. 
LL.  Eadg.  ch.  5. 

-  (r)  There  were  also  certain  other 
inferior  courts  of  civil  jurisdiction, 
— which  are  now  either  expressly 
abolished  or  fallen  into  disuse, 
that  is  to  say  : — (1.)  The  Court  of 
Great  Sessions  in  Wales,  which  was 
abolished  by  the  11  Geo.  4  & 
IWill.  4,  c.  70.  (2. )  The  Court  of  the 
Marshalsea  (abolished  by  the  12  & 
13  Vict.  c.  101,  s.  13),  which  held 
pleas  of  trespass,  committed  within 
the  palace  precincts,  where  one  of 
the  parties  was  of  the  royal 
hoHsehold ;  and  pleas  of  debt  and 
of  assumpsit  where  both  parties 
were  of  that  establishment.  (3.) 
The  Palace  Court  at  Westminster 
(abolished  by  the  12  &  13  Vict. 
c.  101,  s.  13),  which  held  pleas  of  all 
personal  actions  arising  within 
twelve  miles  of  the  palace  at 
Whitehall.  (4.)  The  Court  of  Pied- 
poudre  {curia  pedis  pulverizati),  so 
called  from  the  dusty  feet  of  the 
suitors  frequenting  the  same ; 
which  is  a  court  of  record  incident, 
by  the  common  law,  to  every  fair 
or  market ;  and  of  this  court,  the 
steward  of  the  owner  of  the  market 
is  the  judge  ;  with  power  to  ad- 
minister justice  for  all  commercial 
injuries,     in     that    very    fair    or 


market,  and  not  in  any  preceding 
one  (3  Bl.  Com.  pp.  33,  34  ;  Bac. 
Ab.  Court  of  Piepoudre ;  Com. 
Dig.  Market  (G.)).  (5.)  The 
Forest  Courts,  for  the  government 
of  the  royal  forests  in  different 
parts  of  the  kingdom  ;  and  for  the 
punishment  of  all  injuries  done  to 
the  venison  or  deer,  to  the  vert  or 
greensward,  and  to  the  covert  in 
which  the  deer  are  lodged  (3  Bl. 
Com.  p.  71  ;  Com.  Dig.  Chase, 
R.  1,2;  Bac.  Ab.  Courts,  Courts 
of  the  Forest ;  B.  v.  Conyers,  8 
Q.  B.  981).  And  (6.)  The  Court  of 
Policies  of  Assurance,  a  court 
established  by  the  43  Eliz.  c.  12 
and  14  Car.  2,  c.  23,  for  determin- 
ing in  a  summary  way,  under 
commission  from  the  Lord  Chan- 
cellor, all  causes  concerning 
policies  of  assui-ance  in  London 
(3  Bl.  Com.  p.  75);  but  all  questions 
concerning  such  policies  are  now 
determined  in  the  High  Court ; 
and  the  statutes  of  Eliz.  and 
Charles  have  been  repealed  by  the 
26  &  27  Vict.  c.  125.  There  is 
also  a  court  for  the  Cinque  Ports, 
but  the  (ordinary)  civil  jurisdiction 
of  the  court  has  now  been  abolished 
(18  &  19  Vict.  c.  48  ;  20  &  21  Vict, 
c.  1). 
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IV.  Borough  Courts  exist  within  many  cities  and 
boroughs  throughout  the  kingdom,  being  held  by  prescrip- 
tion, charter,  or  Act  of  Parliament  (s)  ;  and  by  the 
Municipal  Corporations  Act,  1882  (45  &  4G  Vict.  c.  50), 
re-enacting  a  similar  provision  in  the  Municipal  Corpora- 
tions Act,  1835  (5  &  6  Will.  IV.  c.  76),  in  those  boroughs 
to  which  that  Act  extends  and  in  which  there  is  a  separate 
court  of"  quarter  sessions,  the  recorder  is  in  the  general 
case  constituted,  by  virtue  of  his  office,  the  judge  of  the 
borough  court;  and  the  same  Act  regulates  also  the  juris- 
diction of  the  court,  and  the  qualification  and  summoning 
of  the  jurors  therein  (i),  the  general  procedure  being- 
regulated  by  the  2  &  3  Vict.  c.  27.  However,  under  the 
provisions  (already  referred  to)  contained  in  the  County 
Courts  Act,  1852  (15  &  16  Vict.  c.  54),  sect.  7,  enabling 
the  council  of  any  borough  (or  the  ratepayers  of  any 
parish)  within  the  limits  of  which  there  is  any  local  court 
other  than  a  county  court  to  petition  the  crown  for  the 
exclusion  from  such  local  court  of  all  causes  whereof  the 
county  court  of  the  district  has  cognizance, — a  provision 
continued  by  the  County  Courts  Act,  1888,  s.  7  ;  and 
under  the  provisions  contained  in  the  County  Courts  Act, 
1867  (30  &  31  Vict.  c.  142),  s.  29, — a  provision  repealed, 
but  in  substance  re-enacted  by  the  County  (courts  Act, 
1888,  s.  7,  whereby  it  is  enacted,  that  where  any  action 
which  could   have    been    brought   in   a   county    court,    is 

(s)  The  chief  of  these  within  the  c.    clvii,    by   which    the    practice 

City  of  London  are  (1.)  The  Court  and  procedure  of  this  court  were 

of  Hustings, — a  tribunal  analogous  amended  and  its  powers  enlarged ; 

to    the    sheriff's    county    court  ;  also  The  Mayor's  Court  of  London, 

(2.)    The  Lord   Mayor's  Court,—  Rules,   1892;    and   (3.)    The    City 

as  to  which  see  The  Lord  Mayor  of   London    (formerly   called    the 

of   London    v.    Cox,    Law    Rep.,  Sheriffs')    Court,  which   is   now  a 

2  H.  L.  239  ;  Davies  v.  MacHem-y,  county  court.     (See  51  &  52  Vict. 

ih.  ZC\\.  A^^.2Q0;  Davis  X.  Flag-  c.    43,    s.    185,    re-enacting    30   & 
staff  Mining  Co.,  3  C.  P.  D.  228 
Paine  v.  Slater,   11  Q.  B.  D.  120 
Alderton  v.  Archer,  14  Q.  B.  D.  1 
and    the   statute   20   &   21    Vict. 


31  Vict.  c.  142,  s.  35.) 

{t)  45  &  46  Vict.  c.  50,  ss.  162— 
169. 
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brought  in  some  other  inferior  court,  and  the  verdict 
recovered  is  less  than  101.,  the  plaintiff  shall  have  no  more 
costs  from  the  defendant  than  if  the  proceeding  were  in  the 
county  court,  unless  the  judge  of  the  inferior  court  shall 
certify  that  the  action  was  properly  brought  in  his  court, — 
borough  courts  have,  in  many  cases,  ceased  to  exist. 

On  the  other  hand,  some  of  the  borough  courts  having 
been  found  to  work  usefully  and  to  be  worth  preserving,  it 
was  therefore  enacted  by  the  Borough  and  Local  Courts 
Act,  1872  (35  &  36  Vict.  c.  S6),  that  in  all  cases  of  final 
judgment  for  debt  or  damage  not  exceeding  twenty  pounds 
(exclusive  of  costs)  obtained  in  any  borough  court,  that 
court  might  send  a  writ  or  precept  for  the  recovery  of  the 
same  to  the  registrar  of  the  county  court  within  the  juris- 
diction of  which  the  defendant  had  any  goods  or  chattels, 
and  the  writ  or  precept  was  thereupon  to  be  executed  by 
the  high  bailiff'  of  the  county  court,  and  to  be  returned  to 
the  bailiff  or  serjeant  at  mace  of  the  local  court  (u)  ;  and 
the  Act  contained  also  provisions  enabling  the  judge  to 
appoint  a  deputy  or  assistant  judge,  being  a  barrister  of  not 
less  than  seven  years'  standing  (.r) ;  and  the  Act  also  other- 
wise provided  for  the  greater  efficiency  of  the  court  (y), 
and  for  securing  due  regularity  in  its  proceedings  ;  and 
there  was  contained  in  the  schedule  to  the  Act  a  series  of 
minute  provisions  having  reference  to  the  procedure  of  the 
court,  including  the  statement  of  special  cases  for  the  opinion 
of  the  High  Court  of  Justice,  and  providing  for  the  removal 
of  judgments  or  orders  for  not  less  than  twenty  pounds 
(exclusive  of  costs)  into  the  High  Court,  to  be  there 
executed,  and  for  the  settlement  by  the  judge  (subject  to 
the  approval  of  two  judges  of  the  High  Court)  of  the  fees 
to  be  taken  by  the  bailiff,  the  registrar,  and  other  officers 
of  the  court.  All  which  provisions  appear  to  be  still  in 
force  in  borough  courts;  and  by  the  46  &  47  Vict.  c.  49,  s.  8, 

(u)   35  &  36  Vict.   c.  86,  s.  6.  (x)  35  &  36  Vict.  c.  86,  s.  7. 

And  see  45  &  46  Vict.  c.  31.  {ij)  Sect.  4. 
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in  extension  of  the  like  provision  as  to  county  courts  which 
is  contained  in  the  44  &  45  Vict.  c.  G8,  s.  27,  the  Queen 
may  from  time  to  time  (by  order  in  council)  extend  to  any 
inferior  court  of  civil  jurisdiction, — and  therefore  to  any 
borou<2,h  court, — any  of  the  provisions  of  the  Judicature 
Act,  iy7o,  and  of  the  Acts  amending  that  Act  ;  and  the 
Judicature  Act,  1884  (47  &  48  Vict.  c.  61),  has  provided 
more  effectually  for  bringing  about  a  uniformity  of  proce- 
dure in  all  inferior  courts,  and  for  ensuring  the  conformity, 
more  or  less,  of  the  rules  of  practice  therein  to  the  rules  of 
the  Supreme  Court, — sect.  24  of  the  last  mentioned  Act 
having  subjected  the  rule-making  authorities  of  all  inferior 
courts  to  the  control  of  the  Rule  Committee  of  the  Supreme 
Court  hereinafter  referred  to  {z)  ;  and  all  appeals  from 
borough  (and  other  local)  courts  are  to  a  divisional  court 
of  the  High  Court  of  Justice  (a). 

V.  The  ( /Ourts  of  the  Commissioners  of  Sewers. — 
These  tribunals  were  originally  erected  by  virtue  of  a 
commission  under  the  great  seal  pursuant  to  the  Statute 
of  Sewers  (23  Hen.  VIII.  c.  5)  ;  which  statute  was 
subsequently  amended  by  the  13  Eliz.  c.  9,  and  (in  more 
recent  years)  by  the  3  &  4  Will.  IV.  c.  22  ;  4  &  5  Vict. 
c.  45,  and  12  &  13  Vict.  c.  50  {h).  Under  these 
statutes,  the  powers  of  the  Commissioners  are  confined  to 
such  county  or  particular  place  as  the  commission  names  ; 
and  their  jurisdiction  extends  to  overlooking  the  repairs  of 
the  banks  and  walls  as  well  of  the  sea-coast  as  of  navigable 
rivers, — (and,  with  the  consent  of  a  certain  proportion  of  the" 
owners  and  occupiers,  to  the  making  of  new  embankments), 
— and  also  to  the  cleansing  of  all   navifjable    rivers  and 

(z)    Vida  infra,  p.  360.  (I>)  CallivS  on  Sewers ;  Emerson  v. 

(a)  36  &  37  Vict.  c.  66,  s.  45 ;  Saltmarche,    7   Ad.    &    p]ll.    266  ; 

47  k  48  Vict.   c.  61,  s.  23  ;  Rules  Taylor  v.  Loft,  8  Exch.  269  ;  The 

of     the     Supreme     Court,     1883,  (^wec?;.  v. /?ai-er,  Law  Rep. ,  2  Q.  B. 

Ord.   lix.   r.    1  ;   also,  rr.   9  to  17  621. 
Dec.   1885);    and   57  &  58  Vict. 
(c.  16,  s.  1,  subs.  (5). 


CHAP.    ni. — OF    THE   INFERIOR    COURTS.  315 

of  the  streams  communicating  therewith.  The  City  of 
London  has  a  separate  Commission  of  Sewers  under  the 
7  Anne,  c.  9  ;  and  there  are  also  special  statutes  regulating 
the  sewers  in  the  metropolis  (c). 

[The  commissioners  of  sewers  are  a  court  of  record,  and 
consequently  may  fine  and  imprison  for  contempt  {d)  ; 
and  in  the  execution  of  their  duty,  they  may  proceed 
either  by  jury,  or  upon  their  own  view  ;  and  they  may 
take  order  for  the  removal  of  any  annoyances,  or  for  the 
safeguard  and  conservation  of  the  sewers  within  their 
commission,  either  according  to  the  laws  and  customs  of 
Romney-marsh  or  otherwise  at  their  own  discretion  (e). 
They  may  also  assess  such  rates,  or  scots,  upon  the  owners 
of  lauds  within  their  district  as  they  shall  judge  necessary; 
and,  in  case  of  refusal  to  pay,  they  may  levy  the  same  by 
distress  of  the  goods  and  chattels,  or  by  sale  of  the  lands 
of  such  owners  (/).] 

By  the  statute  24  &  25  Vict.  c.  133, — an  Act  passed 
chiefly  with  reference  to  the  drainage  of  land  for  agricul- 
tural purposes,  provision  has  been  made  for  the  constitution, 
with  the  consent  of  the  inclosure  commissioners,  of  elective 
drainage  districts  throughout  the  country,  and  for  vesting 
all  matters  of  drainage  (within  each  district)  in  a  board 
having  the  same  powers  as  the  commissioners  of  sewers, — 
but  so  that  no  such  district  be  made  within  the   limits  of 


(c)  18  &  19  Vict.  c.  120,  ss.  146 —  sewers,  composed  by  Henry  de 
148 ;  21  &  22  Vict.  c.  104,  s.  1  ;  Bathe,  a  venerable  judge  in  the 
25  &  26  Vict.  c.  102,  ss.  1,2-6,  reign  of  King  Henry  the  Third. 
22,  44—57,  59,  61,  66,  68,  69  ;  32  &  (4  Inst.  276.) 

33   Vict.   c.    102  ;    51   &  52  Vict.  (/)  23  Hen.  8,  c.  5  ;  3  &  4  Will.  4, 

c.  41.  c.   22;    4  &  5   Vict.   c.  45  ;  12  & 

(d)  InhaUtants  of  Oldhury  v.  13  Vict.  c.  50,  ss.  2,  7;  24  & 
Stafford,  1  Sid.  145.  25  Vict.  c.  133,  s.  38  ;   Griffiths  v. 

(e)  Romney-marsh,  in  the  county  Loiujden  Drainage  Board,  L.  R. , 
of  Kent,  a  tract  containing  24,000  6  Q.  B.  738  ;  The  Queen  v.  Com- 
acres,  is  governed  by  certain  onissioners  for  K<sex,  14  Q.  B.  D. 
antient    and    equitable    laws    of  561. 
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any  commission  of  sewers,  oi"  of  any  borough  or  district 
under  a  local  board  of  health,  or  improvement  com- 
missioners, without  the  consent  of  the  commissioners, 
council,  or  board,  as  the  case  may  be  (cf)  ;  and  it  is  made 
lawful  for  Her  Majesty,  upon  the  recommendation  of  the 
iuclosure  commissioners,  to  direct  commissions  of  sewers 
into  all  parts  of  England,  inland  as  well  as  maritime,  and 
to  assign  as  the  limits  for  their  jurisdiction  any  areas 
which,  having  regard  to  facilities  for  draining,  may  be 
thought  the  most  expedient  ;  and  it  is  enacted,  that  the 
powers  of  the  commissioners  shall  extend  not  only  to 
the  maintenance  and  improvement  of  existing  works  with 
reference  chiefly  to  sewers  and  other  watercourses,  outfalls, 
and  defences  against  water  (7i),  but  also  to  the  construction 
of  new  works  ;  but  where  land  requires  to  be  purchased 
for  new  works  otherwise  than  by  agreement  with  the 
owner  thereof,  the  commissioners  must  obtain  the  sanction 
of  parliament  (J)  ;  and  other  provisions  are  made  for 
ensuring  due  compensation  to  owners  whose  property  is 
interfered  with  for  the  purposes  of  the  Act  (k).  Also,— 
by  the  Brine  Pumping  (Compensation  for  Subsidence) 
Act,  1891  (54  &  55  Vict.  c.  40),  a  board  of  commissioners 
has  been  incorporated,  for  every  compensation  district  to 
be  formed  under  the  provisions  of  that  Act,  for  the  purpose 
of  awarding  compensation  for  subsidence  damage  to  lands 
and  buildings  occasioned  by  the  withdrawal  of  the  support 
of  the  brine  thereto  ;  and  the  commissioners  have  certain 
of  the  powers  of  a  court,  and  may  also  levy  rates  for 
providing  the  compensation  awarded, — the  whole  adminis- 
tration of  the  Act  being,  however,  placed  under  the  control 
of  the  Local  Government  Board. 

(r/)  24  &  25  Viet.  c.   133,  s.  63;  through      which     water     flows." 

38  &  39  Vict.  c.  55,  s.  327.  (Sect.  3.) 

(A)     Watercourse     in    this    Act  (/)  24  &  25  Vict.  c.  133,  ss.  22 — 

includes     "  all     rivers,     streams,  26. 
drains,      sewers,      and      passages  (/.•)  Sects.  18  et  seq. 
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The  Commissioners  of  Sewers,  althoutrh  a  court  of 
great  antiquity  and  invested  with  an  extensive  and  some- 
what arbitrary  jurisdiction,  is  yet  but  an  inferior  court, 
and  as  such  is  amenable  to  the  superior  guidance  of  the 
Queen's  Bench  Division  of  the  Hioh  Court  of  Justice  (Z), 
— although  at  one  time  (soil.,  in  the  reign  of  James  the 
First)  it  was  contended  that  it  was  subject  only  to  the  king 
in  council. 

VI.  The  County  Courts. — The  disuse  into  which  the 
contentious  jurisdiction  of  the  sheriff's  county  court 
gradually  fell,  was  chiefly  owing  to  the  dilatory  and 
expensive  character  of  its  proceedings,  as  applied  to  the 
recovery  of  demands  of  small  amount  ;  and  as  the  remedy 
afforded  by  the  superior  courts  was,  in  this  respect,  still 
more  objectionable,  this  state  of  things  gave  rise,  long  ago, 
to  the  formation  of  courts  of  request  or  of  conscience  (as 
they  were  indifferently  called)  in  various  parts  of  the 
kingdom  :  but  these  local  courts  proving  in  their  turn 
inadequate  to  the  purpose, — chiefly  because  their  juris- 
diction was  confined  to  sums  of  too  trivial  an  amount, 
and  extended  only  to  particular  places  and  to  small 
districts  (m), — therefore,  in  the  year  1846,  and  by  the 
9  &  10  Vict.  c.  95,  the  modern  county  court  was  estab- 
lished ;  and  the  jurisdiction  originally  conferred  on  this 
new  tribunal  has  been  since  largely  increased,  and  is  still 
yearly  increasing,  in  a  variety  of  directions.  Of  the  juris- 
diction thus  established,  and  of  the  statutes  subsequently 
passed    for  its   extension,   a  short  account  shall    here   be 

(/)  Smith's   Case,   1   Ventr.   66  ;  science  ov  of  request  in  existence  at 

The  Case  of  Cardiff"  Bridge,  Salk.  the  date  of  the  9  &  10  Vict.  c.  95, 

146  ;   Hetley  v.  Boyer,  Cro.  Jac.  were  (in  effect)  abolished  (subject 

336  ;  36  &  37  Vict.  c.  66,  s.  45  ;  only  to  a  few  exceptions)  by  that 

Rules  of  the  Supreme  Court,  1883,  statute,  and  the  Order  in  Council 

Ord.  lix.  r.  1.  1847,     which    was     subsequently 

{m)  The  several  courts  of  con-  issued  under  its  authority. 


318 


BOOK.    V. — ^OF    CIVIL    INJURIES. 


given  (n),  it  bein<>;  premised  that  all  the  County  Court 
Acts  prior  to  1888  have  now  been  consolidated  in  the 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43). 

The  Act  of  181G  directed  that  these  new  courts  should 
be  established  in  such  counties  as  her  Majesty  in  council 
should  thiidv  fit  (o)  ;  and  by  an  order  in  council  of 
the  9th  March,  1847,  and  by  authority  of  the  Lord 
Chancellor  under  a  subsequent  Act  (p), — a  certain 
number  of  county  court  districts  have  been  appointed  ; 
and  in  some  convenient  place  or  places  in  each  of  the 
districts  so  appointed  (q),  the  court  for  that  county  is 
held  once  in  every  calendar  month,  or  oftener  as  may  be 
required  (r)  ;  and  the  county  court  is  constituted  a  court 
of  record  (5).  The  county  court  districts  are  grouped  in 
unequal  numbers  in  a  variety  of  circuits  (t)  ;  and  to  each 
circuit  is  assigned  a  judge,  chosen  by  the  Lord  Chancellor 


(n)  These  amending  Acts  were 
12  &  13  Vict.  c.  101  ;  13  &  14  Vict. 
c.  61  ;  15  &  16  Vict.  c.  54  ;  19  & 
20  Vict.  c.  108  :  20  &  21  Vict. 
c.  36  ;  21  &  22  Vict.  c.  74  ; 
22  Vict.  c.  8  ;  28  &  29  Vict.  c.  99  ; 
29  &  30  Vict.  0.14 ;  30  &  31  Vict. 
c.  142 ;  38  &  39  Vict.  c.  50 ;  45  & 
46  Vict.  c.  57  ;  and  50  &  51  Vict, 
c.  3, — all  which  amending  Acts 
(together  with  the  principal  Act, 
9  &  10  Vict.  c.  95)  have  been  re- 
pealed by  the  County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43).  There 
are  also  the  following  County 
Courts  Acts  (still  unrepealed), 
namely,  the  31  &  32  Vict.  c.  71, 
and  32  &  33  Vict.  c.  51  (conferring 
jurisdiction  in  Admiralty)  ;  the 
36  &  37  Vict.  c.  52  (small  intes- 
tacies) ;  and  the  45  &  46  Vict.  c.  31 
(the  Inferior  Courts  Judgments 
Extension  Act,  1882). 


(o)  9  &  10  Vict.  c.  95,  s.  1.  The 
courts  of  the  universities  of  Oxford 
and  Cambridge  (hereinafter  dealt 
with)  were  exempted  from  the 
Act ;  and  this  exemption  is  con- 
tinued by  the  51  &  52  Vict.  c.  43, 
s.  176. 

(p)  21  &  22  Vict.  c.  74.  " 

(7)  9  &  10  Vict.  c.  95,  s.  2  ;  51  & 
52  Vict.  c.  43,  s.  10. 

(»•)  In  some  of  the  smaller  dis- 
tricts, the  court  is  held  only  once 
in  every  two  orevery  three  months; 
while  in  other  districts,  the  coui't 
sits  at  several  times  during  the 
month,  according  to  the  exigency 
of  business. 

(.s)  51  &  52  Vict.  c.  43,  s.  5,  re- 
enacting  9  &  10  Vict.  c.  95,  s.  3. 

(t)  For  the  circuit  which  includes 
the  district  of  Liverpool,  there  are 
two  judges. 
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from  amongst  the  Serjeants,  queen's  counsel,  and  barristers- 
at-law  of  seven  years'  standing  and  upwards  (ii)  ;  and  for 
each  district,  there  is  a  registrar  (x),  with  clerks  and 
subordinate  officers,  including  a  high  bailiff  and  assistant 
bailiffs  (?/). 

Such  being  the  general  constitution  of  the  County- 
Courts,  we  shall  now  proceed  to  consider  the  practice 
thereof  and  the  procedure  therein,  although  very  con- 
cisely, referring  the  student  and  practitioner  for  fuller 
details  to  the  provisions  contained  in  the  County  Courts 
Act,  1888,  and  to  the  rules  of  1889  made  thereunder  (z). 

And  firstly,  as  regards  the  choice  of  the  court  in  which 
the  plaintiff  is  to  sue,  or  bring  his  plaint, — it  is  provided, 
that  the  plaintiff  may  enter  his  claim  in  the  county  court 
within  the  district  of  which  the  defendant  shall  dwell  or 
carry  on  business  at  the  time  of  bringing  the  action  (a), — 
or  (by  leave  of  the  judge  or  registrar,  to  be  granted  or  not 
at  his  discretion)  in  the  county  court  within  the  district 
of  which  the  defendant  shall  have  dwelt  or  carried  on 
business  within  the  six  calendar  months  next  preceding, — 

(w)  The  judge  is  allowed  to  ap-  — 37,  re-enacting  9  &  10  Vict.  c.  95, 

point  a  deputy  (being  a  barrister  ss.  3,  9,  23,  24,  31  ;   19  &  20  Vict, 

of  seven  years'  standing)  in  case  c.  108,  ss.  6 — 17. 
of  his  own  illness  or  unavoidable  (z)  The  Rules  of  1889  came  into 

absence.     (See  51  &  52  Vict.  c.  43,  force  on  the   1st  Feb.    1889;  and 

s.  18,  re-enacting  9  &  10  Vict.  c.  95,  they  have  been  variously  altered 

s.  20 ;  19  &  20  Vict.  c.  108,  ss.  6 —  and  amended  by  further  County 

11.)  Court    Rules   which   respectively 

(x)  The  registrar  (who  must  be  came  into  operation  in  December, 

a  solicitor  of  five  years'  standing)  1889,  in  March  and  October,  1892, 

is  appointed  by  the  judge,  subject  in  May,  1895,  in  June,  1896,  and 

to  the  approval  of  the  Lord  Chan-  in  December,  1896.     But  all  these 

cellor  ;    and    a    deputy   registrar  later  Rules  are  to  be  cited  as  the 

may  (subject  to  the  approval  of  Rules  of  1889. 
the   judge)   be   appointed  by  the  (a)  As  to  the  metropolitan  dis- 

registrar    (51    &   52   Vict.    c.    43,  tricts,  see  51  &  52  Vict.  c.  43,  s.  84, 

ss.  25,  29,  31).  re-enacting  19  &  20  Vict.  c.  108, 

(y)  See  51  &  52  Vict.  c.  43,  ss.  33  s.  18  ;  30  &  31  Vict.  c.  142,  s.  3. 
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or  (by  the  like  leave)  in  the  county  court  withiii  the 
district  of  which  the  cause  of  action  wholly  or  in  part 
arose,  without  regard  to  the  place  of  residence  or  business 
of  the  defendant  (h).  But  as  regards  actions  relating  to 
mortgages  on  lands,  and  to  the  partition  of  lands,  the  court 
is  to  be  that  of  the  district  within  which  the  lands  are 
situate  (o)  ;  and  as  regards  actions  relating  to  the  adminis- 
tration of  the  estates  of  deceased  persons,  the  court  is  to  be 
either  that  of  the  domicile  of  the  deceased  or  that  of  the 
district  in  which  his  executors  or  administrators  reside  (c). 
Proceedings  under  the  Trustee  Acts,  1893,  1894,  are  to  be 
taken  in  the  court  within  the  district  of  which  the  persons 
making  the  application  reside,  while  in  partnership  matters 
they  are  to  bo  taken  in  the  district  where  the  partnership 
business  was  or  is  carried  on.  But  in  any  of  the  above 
cases  the  court  has  power  to  transfer  the  action  or  pro- 
ceedings if  it  is  shown  that  the  same  could  be  more 
conveniently  heard  in  some  other  court. 

Secondly,  as  regards  the  kinds  and  classes  of  action 
which  may  be  brought  in  the  county  courts, — the  jurisdic- 
tion conferred  on  these  courts  is,  primarily  and  principally, 
for  the  recovery  of  small  debts  and  demands  ;  and  such 
jurisdiction  includes  generally  all  personal  actions  where 
the  debt,  damage,  or  demand  claimed  is  not  more  than 
50Z.,  whether  on  balance  of  account  or  otherwise  (d).  But 
if  the  plaintiff's  claim  exceeds  201.  in  an  action  on  any 
contract,  or  10/.  in  any  action  of  tort,  the  defendant 
may  object  to  the  county  court  dealing  with  the  action.; 

{!))  51  &  52  Vict.   c.   43,  s.  74;  10  Vict.  c.  95,  s.  119;  19  &  20  Vict. 

Beg.  V.  Turver,[lS91]  1  Q.  B.  445.  c.    108,   s.   66;  and  as  to  the  re- 

(r)  51  &  52  Vict.  c.  43,  s.  75.  covery   of    small    tenements,    see 

{d)  rind.  ss.  56,  57,  re-enacting  51  &  52  Vict.  c.  43,  s.  138  (where 

9  &   10  Vict.   c.   95,  s.   58  ;  13  &  term  expired  or  duly  determined 

14   Vict.    c.    61;    19   &   20   Vict.  by  notice  to  quit),  and  ss.  139— 143 

c.  108,  s.  24.     As  to  the  action  of  (where  action  is  for  non-payment 

replevin,  see  51  &  52  Vict.  c.  43,  of  rent), 
ss.     133—137,    re-enacting    9    & 
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and  in  such  a  case,  on  his  giving  the  prescribed  security 
and  obtaining  the  judge's  certificate  that  some  important 
question  of  law  or  of  fact  is  Mkely  to  arise,  he  may  have  a 
stay  of  the  proceedings  in  the  county  court  (e).  However, 
actions  of  ejectment  may  also,  in  certain  cases,  be  brought 
in  the  county  court,  that  is  to  say,  where  neither  the  value 
nor  the  rent  of  the  tenement  exceeds  601.  (formerly  201.) 
by  the  year, — although  in  this  case  the  defendant  may 
remove  the  action  into  the  High  Court,  under  an  order  of 
the  High  Court  to  be  obtained  by  him  for  the  purpose, 
on  the  ground  that  the  title  to  lands  of  greater  annual 
"value  than  50Z.  will  be  affected  by  the  decision  (/).  And 
besides  these  actions  of  ejectment,  being  "  actions  for  the 
recovery  of  land"  the  county  court  has  jurisdiction  to 
make  orders  for  the  recovery  of  the  possession  of  land, 
that  is  to  say,  in  actions  known  as  "  actions  for  the 
recovery  of  possession,"  brought  by  landlords,  where 
neither  the  value  nor  'the  rent  of  the  premises  exceeds 
50/.  by  the  year,  in  the  two  following  groups  of  cases, 
that  is  to  say, — (1)  Where  the  tenancy  has  either  expired 
or  has  determined  bynotice  to  quit,  and  the  tenant,  or  any 
person  holding  or  claiming  by  through  or  under  him, 
neglects  or  refuses  to  give  up  possession  ;  and  (2)  Where 
the  rent  is  one-half  year  in  arrear,  and  the  landlord  has  a 
right  by  law  to  re-enter  for  the  non-payment  thereof  (g). 
Also,  actions  in  which  the  title  to  any  corporeal  or  incor- 
poreal hereditament  comes  in  question,  may  (subject  to 
the  same  limit  of  50/.)  be  tried  in  the  county  court  (/«)  ; 

(e)  51  &  52  Vict.   c.  43,  s.  62,  Sutdiffe,    [1895]    2    Q.    B.    358  ; 

re-enacting  a  similar  provision  in  Bassano  v.  Bradley,  [1896]  1  Q.  B. 

19  &  20  Vict.  c.  108,  s.  39.  645. 

(/)  51  &  52  Vict.  c.  43,  s.  59,  re-  (ij)  51  &  52  Vict.  c.  43,  ss.  138, 

enacting  9  &  10  Vict.  c.  95,  s.  58  ;  139,  and  Order  V.,  r.  3. 

and  30  &  31  Vict.  c.  142,  ss.  11, 12;  (h)  51  &  52  Vict.  c.  43,  s.  60,  re- 

and  see  Brown   v.   Cocking,  Law  enacting  9  &  10  Vict.  c.  95,  s.  58 ; 

Rep.  3   Q.   B.    672 ;    Tomkins  v.  and   see    Pearson   v.    Glazebrook, 

Jones,  22  Q.B.D.  599  ;  Howorth  v.  Law  Rep.  3  Exch.  27.            ■  , 

s.c. — VOL.  III.  r 
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and  in  any  action  in  which  the  title  to  any  corporeal  or 
incorporeal  hereditament,  or  to  any  toll,  fair,  market, 
OT  franchise,  comes  incidentally  in  question,  if  in  such  a  case 
both  parties  consent,  the  judge  may  decide  the  claim  which 
is  the  principal  (or  immediate)  object  of  the  action  ;  and 
if  he  does  so,  then  the  decision  on  the  incidental  question 
of  title  is  not  to  be  evidence  of  title  in  any  other  action  (^). 
But  save  as  aforesaid,  the  county  court  has  no  jurisdiction 
(save  by  consent)  in  ejectment,  or  in  actions  involving 
title  to  corporeal  or  incorporeal  hereditaments  (k)  ;  also, 
the  court  has  no  jurisdiction  in  actions  for  libel,  slander, 
seduction,  or  breach  of  promise  of  marriage  (I)  ;  and  no 
action  may  be  brought  in  the  county  court  on  any  judg- 
ment of  the  High  Court  (m).  And  as  regards  the 
jurisdiction  by  consent,  it  is  provided  by  sect.  64  (as 
regards  all  common  law  actions  whatsoever,  as'  distin- 
guished from  equitable  actions),  that  if  both  the  parties 
agree  in  icriting  to  give  the  county  court  jurisdiction,  the 
agreement  being  signed  either  by  them  or  by  their  solicitors, 
the  county  court  shall  have  jurisdiction  accordingly,  and 
the  action  shall  be  then  tried  (n), — and  by  sect.  114,  as 
regards  all  actions  whatsoever  commenced  in  the  county 
court,  and  in  which  that  court  (save  by  consent,  where 
consent  is  available  to  give  jurisdiction)  has  no  jurisdic- 
tion, the  court  is  to  dismiss  the  action,  and  only  to  that 
extent  (and  for  the  purpose  of  determining  as  to  the  costs) 
the  court  has  jurisdiction. 

By  the  51  &  52  Yict.  c.  43,  s.  &&,  re-enacting  a  similar 
provision  in  the  30  &  31  Vict.  c.  142,  s.  10,  the  defendant 
in  any  action  in  the  High  Court  for  malicious  prosecution, 

(i)  51  &  52  Vict.  c.  43,  s.  61.  (m)  51  &  52  Vict.  c.  43,  s.  63. 

(k)  Tomkins\.Jo7ies,22Q.'B.D.  ,  ^    i,r  j        .i  ^  j- 

J.  '  ^  [71)   Wadsivorth     v.     Queen     of 

,:   ^,    ^  ^T  ,^.  ,  ,^  ^^  Spain,  20  L.  J.  Q.  B.  493;  Foster 

(I)  51  &  52  Vict.  c.  43,  s.  56,         ^  jy  \  ^   o  i^     u    r.   i 

i-       o  «.   lA  T7-  i  «r  ^-  Usherwood,  3  Exch.  D.  1. 

re-enacting  9  &  10  Vict.    c.  95, 

s.  58. 
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illegal  arrest,  illegal  distress,  assault,  false  imprisonment, 
libel,  slander,  seduction,  or  other  tort,  may,  upon  affidavit 
that  the  plaintiff  has  no  visible  means  to  pay  the  costs  of 
the  action,  obtain  an  order  of  the  High  Court  removing 
the  action  into  the  county  court,  unless  the  plaintiff  gives 
security  for  the  costs  of  the  action,  or  satisfies  the  judge 
of  the  High  Court  that  the  action  is  one  proper  to  be 
tried  in  the  High  Court  (o). 

In  order  to  utilize  more  fully  the  county  courts  in  cases 
proper  to  be  there  tried,  it  has  now,  for  the  first  time, 
been  provided,  that  in  any  action  of  contract,  brought  in 
the  High  Court  wherein  the  claim  endorsed  on  the  writ 
does  not  exceed  lOOZ.  (formerly  50/.),  or  where  such 
claim,  though  it  originally  exceeded  that  amount,  is 
reduced  by  payment,  an  admitted  set-off,  or  otherwise,  to 
a  sum  not  exceeding  that  amount,  a  judge  of  the  High 
Court  may,  on  the  application  of  either  party  at  any  time, 
order  the  action  to  be  tried  in  any  county  court  ;  and,  in 
fact,  unless  there  is  good  cause  to  the  contrary,  the  judge 
is  required  to  make  such  order  {p).  Actions  of  contract 
and  of  tort  which  have  been  thus  remitted  from  the  High 
Court  to  the  county  court  remain  in  the  High  Court 
until  the  plaintiff  has  lodged  with  the  registrar  of  the 
county  court  the  order,  the  writ,  copies  of  the  afl&davits  on 
which  the  order  was  made,  and  a  statement  of  the  names 
and  addresses  of  the  parties  and  their  solicitors,  and  particu- 
lars of  claim.  Until  this  has  been  done  the  action  remains 
in  the  High  Court;  but  when  once  this  has  been  done  the 
remitted  action  becomes  a  county  court  action,  and  the 


(o)  Craven  Y.  Smith,  Law  Rep.,  {p)  51  &  52  Vict.  c.  43,  s.  65, 

4  Exch.  146 ;  Grey  v.  Wish,  ib.  re-enacting  a  somewhat  similar 
4  Q.  B.  175  ;  Lewis  v.  Sanderson,  provision  in  19  &  20  Vict.  c.  108, 
ib.  330  ;  Sampson  v.  Mackay,  s.  26  ;  and  see  Scutt  v.  Freeman, 
ib.  643.  2  Q.  B.  D.  177  ;  Curtis  v.  Stovin, 

22  Q.  B.  D.  513. 

Y  2 
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jurisdiction  of  the  High  Court  ceases  absolutely  {q).  With 
the  same  view,  and  in  order  also  to  penalize  persons  wh^ 
bring  actions  in  the  High  Court  which  are  proper  to  be 
tried  in  the  county  court,  it  has  been  further  provided, 
that,  if  in  any  action  in  the  High  Court  the  plaintiff  shall 
recover  a  sum  less  than  20/.  (if  the  action  be  founded 
on  contract),  or  10/.  (if  founded  on  tort),  he  shall  not  bfe 
entitled  to  any  costs  of  the  action  ;  and  if  he  recover  a 
sum  of  20/.,  but  less  than  50/.  (on  contract),  or  a  sum  of 
10/.,  but  less  than  20/.  (on  tort),  he  shall  be  entitled  only 
to  county  court  costs  of  action, — unless  the  judge  certifies 
that  there  was  sufficient  reason  for  bringing  the  action  in 
the  High  Court,  or  unless  the  Court  or  a  judge  at 
chambers  shall,  by  order,  allow  such  costs  (r).  But  if  in 
such  a  case,  the  action  being  founded  on  contract,  the 
plaintiff  within  twenty-one  days  after  the  service  of  the 
writ  obtains  an  order  under  Order  XIV.  rule  1,  to  enter 
up  judgment  for  a  sum  of  20/.  or  upwards,  he  is  to  be 
entitled  to  his  costs  according  to  the  scale  for  the  time 
being  in  use  in  the  High  (/ourt.  Also,  by  the  47  & 
48  Vict.  c.  61,  s.  17,  interpleader  proceedings  in  the  High 
Court,  when  the  amount  or  value  of  the  matter  in  dispute 
does  not  exceed  500/.,  may,  at  the  discretion  of  the  judge 
of  the  High  Court,  be  transferred  into  the  county  court, 
and  the  transfer  is  to  have  the  same  effect  as  a  transfer 
under  sect.  8  of  the  County  Courts  Act,  1867  (now  sect.  69 
of  the  County  Courts  Act,  1888),  which  (as  hereinafter 
more  particularly  mentioned)  provides  for  the  transfer  of 
certain  classes  of  equitable  actions  from  the  High  Court 

{q)  D'Errko  v.  Samuel  (No.  1),  30  &  31  Vict.  c.  142,  s.  29,  which 

[1896]  1  Q.  B.  163  ;  Z)?d-ev.  Z)aciy,  contained    a    similar    enactment 

[1893]  2  Q.  B.  260.  with   regard   to   actions    brought 

(r)  51  &  52  Vict.  c.  43,  s.   116,  unnecessarily   in    inferior    courts 

re-enacting  (with  amendments)  a  (other  than  the  county  court)  and 

somewhat  similar  provision  in  30  &  in    which     less     than     10/.    was 

31  Vict.  c.  142,  s.  5  ;  and  see  51  &  recovered. 
52  Vict.  c.  43,  s.  117,  re-enacting 
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into  the  county  court.  And  in  order  to  still  further 
encourage  the  prosecution  of  actions  in  the  county  court, 
it  is  provided,  by  sect.  119  of  the  County  Courts  Act,  lb88, 
re-enacting  a  similar  provision  in  the  45  &  46  Vict.  c.  57, 
that  the  judge  of  that  court  may  in  any  proper  case,  and 
irrespectively  of  the  amount  recovered,  award  costs  on  a 
higher  scale  than  that  which  would  otherwise  be  applicable, 
— provided  he  certify  that  the  action  involved  a  novel  or 
difficult  point  of  law,  or  that  the  question  litigated  was 
of  importance  to  some  class  or  body  of  persons,  or  was 
of  general  or  public  interest. 

Regarding  the  mode  of  proceeding  in  the  county  courts, 
while  referring  the  reader  to  the  rules  themselves  regula- 
tive of  that  practice,  we  may  here  give  the  following  brief 
outline  of  the  procedure  : — The  first  step  in  the  proceedings 
is  to  enter  a  plaint  in  a  book  kept  by  the  registrar  for  the 
purpose  (s),  and  thereupon  a  summons  to  be  served  on  the 
defendant  is  issued  ;  and  on  the  day  in  that  behalf  named 
in  the  summons,  the  plaintiff  appears  to  support  his  claim, 
and  the  defendant  appears  to  make  his  defence,  and  other- 
wise the  plaintiff,  on  proving  his  case  in  court,  shall  have 
judgment.  If  the  plaintiff  should  (by  leave  in  that  behalf) 
have  issued  a  default  summons^  then,  unless  the  defendant 
gives  notice  of  defence,  the  plaintiff",  at  the  end  of  eight 
(formerly  sixteen)  days  from  the  time  of  service,  may  sign 
judgment  without  further  proof  {i).  But  the  defendant, 
assuming  that  he  has  any  special  defence,  will,  of  course, 
give  notice  of  it,  and  (if  he  intends  to  rely  upon  it)  he 
must  give  notice  of  it, — that  is  to  say,  if  he  intends  to  set 
off"  or  set  up  (by  way  of  counterclaim)  any  debt  or 
demand,  or  to  set  up  (by  way  of  defence)  the  fact  of 
infancy,  coverture,  the  statute  of  limitations,  or  discharge  in 

(s)  51   &  52  Vict.  c.  43,  s.   73,  (,t)  51  &  52  Vict.  c.  43,  s.  86. 

re-enacting  9   &   10  Vict.   c.  95, 
s.  59. 
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bankruptcy  (u);  and  on  the  case  being  called  on,, the  judge 
proceeds  in  a  summary  way  to  try  it,  and  gives  judgment 
upon  such  evidence — taken  viva  voce  and  upon  oath — as 
the  parties  on  either  side  shall  adduce,  it  being  provided, 
tliat  the  judge,  at  the  hearing,  shall  himself  determine  all 
questions,  as  well  of  fact  as  of  law,  unless  a  jury  shall  be 
summoned  {x).  But  when  the  amount  claimed  exceeds  5Z., 
a  jury  shall  be  summoned,  at  the  requisition  of  either 
plaintiff  or  defendant;  and  even  where  it  does  not  exceed 
5/.,  a  jury  may  be  summoned  at  the  discretion  of  the 
judge,  on  the  application  of  either  of  the  parties  (y), — 
such  jury  (in  either  case)  to  consist  of  five  persons 
qualified  to  serve  as  jurors  at  the  trial  of  issues  of  fact 
arising  in  actions  pending  in  the  High  Court  of  Justice  ; 
and  the  jury  must  be  unanimous  in  their  verdict  {z). 

When  the  judge  at  such  hearing  adjudges  a  sum  of 
money  to  be  paid  by  one  party  to  the  other  by  instalments 
or  otherwise,  and  the  order  for  payment  is  not  complied 
with,  execution  may  issue  against  the  goods  of  the 
judgment  debtor  (a)  ;  and  under  the  Debtors  Act,  1869 
(32  &  33  Vict.  c.  &t),  if  such  debtor  has  the  means  to  pay 
at  the  date  of  the  judgment,  or  at  any  time  afterwards, 
and  fails  to  do  so, — he  may,  on  his  ability  to  pay  being 
established  to  the  satisfaction  of  the  judge,  be  committed 
to  prison  for  any  period  not  exceeding  six  weeks,  though 
he  may  obtain  his  liberty  at  any  time  by  paying  the  sum 
ordered, — the  mode  of  proceeding  to  obtain  his  committal 
being  to  issue  a  judgment  summons,  requiring  him  to 
show  cause  why  he  does  not  pay  the  sum  for  which  the 

(w)  51  &  52  Vict.  c.  43,  s.  82,  re-enacting  9  &   10   Vict.    c.    95, 

re-enacting  9  &    10  Vict.  c.  95.  s.  70. 

8.  76.  (z)  51  &  52  Vict.  c.  43,  s.   102, 

(x)  51  &  52  Vict.  c.  43,  ss.  79,  re-enacting   9  &  10   Vict.   c.    95, 

100,  re-enacting  9  &  10  Vict.  c.  95,  ss.  72,  73. 

s.  69.  (a)  51  &  52  Vict.  c.  43,  s.  146. 

(y)  51  &  52  Vict.  c.  43,  s.  101, 


1 


CHAP.  III. — OF  THE  INFERIOR  COURTS.      327 

judgment  was  obtained  ;  or  if  such  sum  was  ordered  to  be 
paid  by  instalments,  why  he  does  not  pay  the  instahnents  ; 
and  on  the  hearing  of  the  judgment  summons,  a  new  order 
may  be  made  as  to  the  mode  of  payment  of  the  sum  for 
which  the  judgment  was  obtained,  if  the  judge  shall  think 
fit  to  vary  his  original  order  ;  but  no  second  commitment 
can  be  made  in  respect  of  the  same  default  (6)  ;  and  by 
the  51  &  52  Vict.  c.  43,  s.  153,  for  inability  to  pay  the 
judgment,  or  any  instalment,  when  such  inability  arises 
from  sickness  or  other  sufficient  cause,  the  judge  may 
suspend  the  judgment,  and  may  even  discharge  the  debtor. 
A  committal  order  can,  however,  only  be  made  by  a  judge 
or  his  deputy  (c). 

This  jurisdiction  of  the  county  court  under  the  Debtors 
Act,  1869,  now  extends  also  to  enforcing  any  judgment, 
whether  of  the  High  Court  or  of  the  county  court  in  which 
proceedings  to  enforce  it  are  taken,  or  of  any  other  county 
court,  or  of  any  inferior  court,  and  whatever  may  be  the 
amount  of  the  judgment  (d).  But  upon  the  application 
to  commit,  divers  objections  are,  of  course,  available  for 
the  debtor  ;  also,  the  court  may  decline  to  commit,  and  may 
(with  the  consent  of  the  judgment  creditor)  make  a 
receiving  order  against  the  debtor  ;  or  if  it  appears  to  the 
court  that  the  liabilities  of  the  debtor  do  not  exceed  50^., 
the  court  may  make  an  administration  order  under  s.  122 
of  the  Bankruptcy  Act,  1883,  in  lieu  of  a  receiving  order. 

The  execution  of  the  judgment  of  one  county  court, 
against  the  debtor  within  the  district  of  another  county 
court  in  England,  may  be  effectuated  by  such  other  court, 
provided  it  have  received,  and  duly  sealed  with  its  own 
seal,  the  warrant  (duly  attested)  of  the  first  county  court 
to  proceed  to  such  execution  (e)  ;  and  if  a  judge  of  the 

{b)  Evans V.  Wills,  IC.  v. 'D.229.  (rf)  Bankruptcy       Act,      1883, 

(c)  32  &  33  Vict.  c.   62 ;  41    &       s.  103  (4). 
42  Vict.  c.  54.  (e)  51  &  52  Vict.  c.  43,  s.  158. 
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High  Court  is  satisfied  that  the  debtor  has  no  goods  or 
chattels  convenient  to  satisfy  the  judgment  obtained  in  the 
county  court,  he  may  order  a  writ  of  certiorari  to  issue  for 
the  removal  of  the  judgment  into  the  High  Court,  for  the 
purposes  of  execution  against  the  lands  of  the  debtor  or 
otherwise  (/)  ;  also,  by  the  Inferior  Courts  (Judgments 
Extension)  Act,  1882  (45  &  46  Vict.  c.  31),  the  judgment 
of  a  county  court  in  England  may  be  executed  in  any 
other  part  of  the  United  Kingdom  by  the  corresponding 
court  in  such  other  place,  provided  a  certificate  of  the  judg- 
ment be  first  registered  in  such  other  corresponding  court. 

But  it  is  competent  to  the  judge,  after  having  given  his 
decision,  to  accede,  if  he  so  think  fit,  to  an  application  for 
a  new  trial,  upon  such  terms  as  he  thinks  reasonable  (g)  ; 
and  in  the  meantime  to  stay  the  proceedings.  But  the 
judge  can  only  grant  a  new  trial  on  grounds  which  would 
in  the  High  Court  be  deemed  sufficient  for  granting  it  (A). 
No  appeal  lies  from  the  finding  of  any  fact  by  the  judge  (t)  ; 
but  if  either  party  to  the  action  is  dissatisfied  with  the  deter- 
mination or  direction  of  the  judge  in  point  of  law  or  equity, 
or  upon  the  admission  or  rejection  of  any  evidence,  the 
party  dissatisfied  may,  if  the  point  of  law  has  been  taken 
before  the  county  court  judge,  and  not  otherwise  (k\ 
appeal  to  the  High  Court  (T),  in  such  mode  (^scil.  by  motion 
on  notice)  as  is  for  the  time  being  provided  in  that  behalf 
by  the  rules  of  the  High  Court  of  Justice  (?n), — which 
appeal    is   to  a    divisional    court    of  the   Queen's   Bench 

(/)  51  &  52  Vict.  c.  43,  s.  151.  (n.s.)    180  ;    Carr  v.    Stringer,   1  ■ 

,  (y)  Ibid.  s.  93,  re-enacting  9  &  Ell.    Bl.     &    Ell.    123  ;    Stone    v. 

10  Vict.  c.  95,  s.  89.  Dean,  ih.  504  ;    Waterton  v.  Baker, 

■  (h)  Murtagh    v.    Barry    (1890),  Law  Rep.,  3  Q.  B.  173;  Gage  v. 

24  Q.  B.  D.  632.  Collins,  ih.  2  C.  P.  381  ;  Francis  v. 

(i)  Cousins  V.  Lombard  Bank,  1  Dowdeswell,    ih.    9    C.     P.     423 ; 

P]x.  D.  401.  Turner  v.  Great  Western  Railway 

(k)  Wohlgemnthe  v.  Coste,  [1899]  Com^mny, 2Q.B.'D.  125;  Mayer  v. 

1  Q.  B.  501.  Turner,  3  Ex.  D.  235. 

(/)    Warner  v.  Riddeford,  4  C.  B.  (m)  51  &  52  Vict.  c.  43,  s.  120. 
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Division  (n)  ;  but  no  appeal  will  lie,  if  both  parties  shall 
have  agreed  in  writing  before  the  decision  is  pronounced 
that  the  decision  of  the  judge  shall  be  final  (o)  ;  and  there 
is  in  no  case  (unless  by  special  leave  of  the  judge)  any- 
right  of  appeal,  in  an  action  of  contract  or  tort  (other  than 
in  ejectment  or  in  actions  involving  title  to  land),  where 
the  debt  or  damage  claimed  does  not  exceed  20/.  ;  nor  in 
any  action  of  replevin,  where  the  amount  of  the  rent  or  the 
value  of  the  goods  does  not  exceed  20/.  ;  nor  in  any  action 
for  the  recovery  of  tenements,  where  the  yearly  rent  or 
value  does-not  exceed  20Z.  ;  nor  in  interpleader  proceedings, 
where  the  money  claimed  or  the  value  of  the  goods  does 
not  exceed  20/.  {p). 

The  scope  of  the  county  courts  was  at  first  confined,  with 
regard  to  their  ordinary  and  litigious  jurisdiction,  to  such 
matters  as  could  be  concurrently  brought  in  one  of  the 
superior  courts  in  which  law  was  administered  as  distinct 
from  equity  ;  but  as  the  convenience  of  the  county  courts 
became  more  appreciated,  the  opinion  gained  ground,  that 
it  would  be  desirable  to  confer  on  them  a  jurisdiction  also 
in  cases  involving  questions  of  equity  where  comparatively 
small  interests  were  involved,  and  which  would  otherwise 
have  to  be  entertained,  if  at  all,  through  the  expensive  and 
dilatory  method  of  chancery  proceedings  ;  and  for  this 
purpose,  there  was  passed,  in  the  year  1865,  the  28  & 
29  Vict.  c.  99,  entitled  "  An  Act  to  confer  on  the  County 
Courts  a  limited  Jurisdiction  in  Equity."  That  statute 
has  since  been  repealed,  and  its  provisions  (with  certain 
amendments)  re-enacted  by  the  County  Courts  Act,  1888  ; 
and   under  the  last-mentioned  Act  (ry),  the  county  court 

(//)  36  &  37  Vict.   c.   66,  s.  45;  (o)  51  &  52  Vict.  c.  43,  s.  123, 

Rules   of    Supreme    Court,    1883,  re-enacting  19  &  20  Vict.  c.  108, 

Order   lix.   rules   4 — 8  ;    and    the  s.  69. 

further   rules   9  to    17,   issued  in  (p)  51  &  52  Vict.  c.  43,  s.  120. 

December,    1885 ;    51   &  52  Vict.  (q)  Ibid.   s.   67  ;  28  &  29  Vict. 

c.  43,  ss.  121,  122.  c.  99,  s.  1. 
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has  now  (concurrently  with  the  High  Court)  (r),  all  the 
powers  and  authority  of"  the  High  Court  of  Justice  itself 
in  the  following  matters  of  equity,  that  is  to  say  : — 
(1.)  Administration  suits,  wherein  the  estate  does  not  exceed 
in  value  the  sum  of  500/.  (.s)  ;  (2.)  Suits  for  the  execution 
of  trusts,  where  the  estate  or  fund  does  not  exceed  the  same 
amount  (i)  ;  (3.)  Foreclosure  and  redemption  suits  and 
suits  for  enforcing  any  charge  or  lien,  where  the  mortgage, 
charge,  or  lien  shall  be  within  such  limit  ;  (4.)  Suits  for 
the  specific  performance  (or  for  the  rectification)  of  agree- 
ments, where  the  property  sold  or  leased  does  not  exceed 
that  amount  in  value  (?/)  ;  (5.)  Proceedings  under  the 
Trustee  Relief  Acts  (or  now  the  Trustee  Act,  1893),  with 
a  similar  qualification  as  to  the  value  of  the  property  ; 
(6.)  Proceedings  as  to  the  maintenance  or  advancement  of 
infants, — with  a  similar  qualification  ;  (7.)  Suits  for  the 
dissolution  or  winding-up  of  partnerships, — the  assets  not 
exceeding  such  amount;  and  (8.)  Actions  for  relief  against 
fraud  or  mistake,  in  which  the  damage  sustained,  or  the 
estate  or  fund  in  respect  of  which  relief  is  sought,  does  not 
exceed  5001.  (x).  Also,  by  sect.  69  of  the  County  Courts 
Act,  1888,  re-enacting  sect.  8  of  the  County  Courts  Act, 
1867,  the  High  Court  in  its  Chancery  Division  may,  on 
the  application  of  any  party  to  the  action  proceeding 
therein,  or  inero  motu,  order  a  transfer  of  such  action  into 
the  county  court,  provided  it  be  one  within  the  jurisdiction 
of  the  county  court  as  above  defined  ;  and  thereafter  the 
action  proceeds  in  the  county  court  precisely  as  if  it  had 
been  originally  commenced  therein.      And  it  is  provided, . 

(»•)  Brown   V.    Hue,  Law    Rep.,  (x)  By  51  &  52  Vict.  c.  43,  s.  71, 

17  Eq.  Ca.  343.  re-enacting  30  &  31   Vict.  c.  142, 

(*•)  Turner  \.  Rennoldnon,   Law  s.  26,  any  money  paid  into  a  county 

Rep.,  16  Eq.  Ca.  37.  comt  in  equitable  proceedings  i.s  to 

(t)  Clayton  v.  Benton,  Law  Rep. ,  be  invested  by  the  registrar,  within 

4  Eq.  Ca.  158.  forty-eight  hours,  in  the  post-office 

(«)    Wilson    V.    Marshall,    Law  savings  bank  of  the  town. 
Rei).,  3Eq.  Ca.  270. 
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by  sect.  68  of  the  County  Courts  Act,  1888,  that  if,  during 
the  progress  of  an  action  proceeding  in  the  county  court  on 
its  equitable  side,  it  appears  that  the  limit  of  that  court's 
jurisdiction  is  exceeded,  the  judge  of  the  county  court  shall 
transfer  the  action  (as  regards  its  subsequent  stages),  to 
the  High  Court,  Chancery  Division  ;  or  either  party  may 
obtain  an  order  of  the  Chancery  Division  directing  the 
continued  prosecution  of  the  action  in  the  county  court, 
notwithstanding  the  excess  of  the  jurisdiction. 

In  the  year  1868,  the  policy  of  increasing  the  jurisdiction 
of  the  county  courts  received  a  still  further  development, 
by  conferring  upon  such  of  them  as  are  held  in  the  neigh- 
bourhood of  the  sea  a  limited  jurisdiction  in  admiralty  ;  and 
this  was  carried  into  effect  by  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71),  amended  by 
the  County  Courts  Admiralty  Jurisdiction  Act,  1869  (32  & 
33  Vict.  c.  51)  iy)  ;  and  by  the  Admiralty  Jurisdiction 
Act,  1868,  it  was  provided,  that  the  machinery  for  appoint- 
ing county  courts  for  admiralty  purposes  should  be  by 
Orders  in  Council  from  time  to  time  as  the  needs  for 
such  courts  arose  (c). 

The  jurisdiction  conferred  by  the  Admiralty  Jurisdiction 
Acts  just  referred  to  extends  to  the  following  matters  of 
admiralty,  that  is  to  say  : — 

(1.)  Salvage.— Any  cause  in  which  the  value  of  the 
property  does  not  exceed  lOOOZ.,  or  in  which  the  amount 
claimed  does  not  exceed  300/.  (a)  ;  and  within  these 
limits,  the  admiralty  jurisdiction  of  the  county  court  is  the 
same  as  that  of  the  High  Court.  The  county  court  has 
also,  within  the  same  limits,  jurisdiction  under  the  Merchant 
Shipping  Act,  1894,  with  reference  to  salvage  for  saving 

(y)  Hewitt  v.  Cory,  Law  Rep.,  admiralty  jurisdiction   by  virtue 

5  Q.  B.  418.  of  such  orders  will   be  found  at 

(z)  Such  Orders  in  Council  have  p.  520  of  the  Yearly  County  Court 

been  made  from  time  to  time,  and  Practice  for  1899. 
a  list  of  county  courts  now  having  (a)  31  &  32  Vict.  c.  71,  s.  3  (1). 
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life,  salvage  of  cargo  or  wreck,  the  determination  of  salvage 
disputes,  and  the  apportionment  of  salvage,  in  case  of 
dispute,  when  ascertained  (b). 

(2.)  Towage,  necessaries  or  wages.  —  All  claims  not 
exceeding  150Z.  (c)  ;  and  subject  to  that  limitation,  the 
jurisdiction  is  in  these  matters  also  the  same  as  that  of 
the  High  Court. 

(3.)  Damage  to  cargo  or  by  collision. — As  regards 
damage  to  cargo,  the  county  court  has  jurisdiction  over 
claims  not  exceeding  300/.  {d).  In  cases  of  damage  to 
cargo  by  collision,  proceedings  in  the  county  court  may 
be  either  in  rem  or  in  personam,  though  in  the  High 
Court  the  jurisdiction  is  only  in  personam  (e).  And  with 
reference  to  damage  by  collision,  by  the  combined 
effect  of  the  Acts  of  1868  (/),  and  1869  (g),  the  juris- 
diction of  the  county  court  extends  to  any  claim  for 
damage  by  collision,  and  any  claim  for  damage  to  ships, 
whether  by  collision  or  otherwise,  within  the  limit  of  300Z. 
But,  of  course,  no  wider  jurisdiction  over  claims  for 
damage  by  or  to  ships  is  thereby  conferred  than  is 
possessed  by  the  High  Court  (h). 

(4.)  Claims  arising  out  of  agreements  in  relation  to 
the  use  or  hire  of  any  ship,  or  to  the  carriage  of  goods 
therein  or  out  of  any  tort  in  relation  to  such  goods,  not 
exceeding  300Z.  («'). 

(5.)  Jurisdiction  by  agreement. — By  agreement,  a 
county  court  has  jurisdiction  over  any  of  the  above 
matters  where  the  value  of  the  property  saved  or  amount 
claimed   is  beyond    the   prescribed    limit,  if   the   parties 

(h)  57  &  58  Vict.  c.  60,  ss.  544,  (g)  32  &  33  Vict.  c.  51,  s.  4. 

546,  547—549,  556.  {h)  The  Zeta,  [1893J  A.  C.  468  ; 

(c)  31  &  32  Vict.  c.  71,  s.  3  (2).  Beg.  v.  City  of  London  C'o?«-<,[1892] 

(d)  Ibid.  3  (3).  1  Q.  B.  273. 

(e)  The  Victoria,  12  P.  U.  115.  {i)  32  &  33  Vict.  c.  51,  s.  2  (1). 
(/)  31  &  32  Vict.  c.  71,8.  3(3). 


CHAP.  III. OF  THE  INFERIOR  COURTS.       333 

agree,  by  a  memorandum  signed  by  them  or  by  their 
solicitors  or  agents,  that  any  county  court  having  admiralty 
jurisdiction,  and  specified  in  the  memorandum,  shall  have 
jurisdiction  (k). 

But  the  jurisdiction  of  the  county  courts  in  Admiralty 
matters  is  not  to  extend  to  any  prize  cause  or  to  any 
other  matter  within  the  Naval  Prize  Act,  1864,  or 
to  any  matter  arising  under  the  Acts  for  the  suppression 
of  the  slave  trade  ;  and  it  does  not,  in  general,  extend  to 
any  admiralty  jurisdiction  by  way  of  appeal  (/), — although, 
now,  a  limited  appellate  jurisdiction  has  been  conferred 
upon  county  courts  by  the  Merchant  Shipping  Act  of  1894, 
that  is  to  say  :  (1.)  As  courts  of  survey  (?n)  ;  (2.)  As 
courts  of  appeal  from  pilotage  authorities  (n). 

No  county  court,  other  than  the  county  court 
appointed  to  have  admiralty  jurisdiction  within  any 
district,  has  jurisdiction  in  an  admiralty  cause  within 
that  district  (o).  This  rule,  however,  only  applies  where  it 
is  necessary  to  resort  to  the  special  remedies,  and  to  make 
use  of  the  special  powers,  of  the  Admiralty  Jurisdiction  Acts 
of  1868  and  1869  ;  for  where  there  is  no  such  necessity, 
there  is  nothing  in  those  Acts  which  has  impaired,  or  which 
interferes  with,  the  old  county  court  jurisdiction  (p). 

The  Admiralty  Jurisdiction  Act,  1868,  further  makes 
provision  in  certain  contingencies  for  the  transfer  of  causes 

(k)  31  &  32  Vict.   c.    71,  s.   3;  (p)  A  county  court,  not  having 

32  &  33  Vict.  c.  51,  s.  2  (2).  Admiralty  jurisdiction,    can    try 

(I)  31  &  32  Vict.  c.  71,  s.  4.  (as  a  tort)  an   action   to  recover 

(m)  57  &  58  Vict.  c.  60,  ss.  271,  damages    for   injuries   caused   by 

275,  487,  488.  collision  between  vessels  up  to  the 

(n)  Sect.  610.     And  see  further,  50/.   limit  {Scovell  v.   Beavan,   19 

as  to  jurisdiction  in  these  matters,  Q.  B.  D.  428);  or  can  try  (as  an 

the  notes  to  the  Merchant  Shipping  action  of   contract)  an  action  to 

Act,  1894,  in  vol.  ii.  of  the  Yearly  recover   freight   under  a   charter 

County     Court     Practice,     1899,  party,   within     the    same    limit, 

p.  190.  {Beg.  v.  Southend  C.  G.  Jiidge,  13 

(o)  31  &  32  Vict.  c.  71,  s.  5.  Q.  B.  D.  142). 
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between  the  High  Court  and  county  court,  and  between 
county  courts,  in  order  to  facilitate  the  trial  of  such 
causes  (q). 

Special  provision  is  also  made  as  to  the  district  in  which 
admiralty  causes  shall  be  commenced  (r),  and  certain 
special  provisions  as  to  procedure  in  such  causes  have 
also  been  laid  down  by  rules  made  under  the  authority  of 
the  Admiralty  Jurisdiction  Act,  1868  (s).  That  Act,  how- 
ever, is  to  be  read  as  one  with  the  County  Courts  Act, 
1888  (0  ;  and  the  result  is,  that,  where  not  necessarily 
excluded  by  the  special  procedure  in  admiralty  causes,  the 
ordinary  county  court  practice  and  procedure  apply  (u). 

An  admiralty  cause  in  a  county  court  is  heard  and 
determined,  and  the  judgment  enforced,  in  the  same 
way  as  in  an  ordinary  civil  action  (,v)  ;  but  in  admiralty 
causes,  there  is  no  right  to  a  jury  (?/).  Nautical  assessors 
may  be  had,  as  of  right,  in  cases  relating  to  salvage, 
towage,  or  collision  (z);  and  in  any  admiralty  or  maritime 
cause,  the  judge  may,  at  the  trial,  be  assisted  by  two 
mercantile  assessors  (a). 

An  appeal  lies  from  an  admiralty  decision  of  the  county 
court  to  a  divisional  Court  of  the  Probate,  Divorce  and 
Admiralty  Division  of  the  High  Court  (h).  But  the 
provisions  of  the  Admiralty  Jurisdiction  Act,  1868,  with 
respect  to  appeals,  must  now  be  read  subject  to  the  general 

(7)  31  &  32  Vict.  c.  71,  ss.  6,  7,  (y)  The  Theodora,  [1897]  P.  79-; 

and  8.  The  Tymvald,  [1895]  P.  142. 

(r)  Ibid.  s.  21.  (2)  31  &  32  Vict.    c.  71,  ss.  10, 

(s)  Ibid.  ss.  35,  36  ;   and  Order  1 1  ;    Order   39b,    rr.    58  —  68,    as 

39b  of  the  County  Court   Rules,  modified    by    the    County    Court 

1889,  as  modified  by  the  Rules  of  Rules  of  May,  1899. 

May,  1899.  (a)  32  &  33  Vict.  c.  51,  s.  5. 

(1)  Ibid.  s.  34.  (b)  31  &  32  Vict.   c.  71,  s.  26  ; 

(u)   The  Vidcan,  [1898]  p.  222.  and  s.  120  of  the  County  Courts 

{x)  31   &  32  Vict.  c.  71,  ss.  10,  Act,  1888.     Also    Rules  Supreme 

12,  13,  23 ;  and  Order  39b,  rr.  1—  Court,  Order  lix.  r.  4. 

3,  37—39. 
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provisions  of  s.  120  of  the  County  Courts  Act,  1888  (c)  ; 
and  the  result  is,  that  an  appeal  lies,  without  leave,  on 
a  point  of  law,  whether  final  or  interlocutory,  whatever 
the  amount  in  question  ;  but  on  questions  of  fact,  an 
appeal  lies, — (a)  with  leave,  from  a  final  order  where 
the  amount  exceeds  50Z. ;  and  (b)  with  leave,  from  an 
interlocutory  order  when  the  amount  exceeds  50^.  ;  and 
security  for  costs  must  in  both  cases  be  given  {d). 

The  procedure  on  appeal  is  either  by  instrument  of 
appeal  (e)  or  by  motion  (/').  But,  as  in  an  ordinary 
county  court  action,  an  appeal  may  be  precluded  by  pre- 
vious agreement  not  to  appeal  in  the  prescribed  form  (g). 

Also,  in  the  year  1869,  when  the  bankruptcy  law  was 
remodelled  by  the  Bankruptcy  Act,  1869  (A),  the  adminis- 
tration thereof  was  by  that  Act  entrusted,  except  in  the 
district  of  the  London  Court  of  Bankruptcy,  to  certain  of 
the  county  courts  (i) ;  and  this  jurisdiction  is  continued  in 
the  county  courts  by  the  Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52)  (k).  When,  in  a  bankruptcy  proceeding  in 
a  county  court,  a  question  of  law  arises,  it  may,  at  the 
instance  of  all  parties,  or  of  one  party  and  the  judge,  be 
sent  to  the  High  Court  in  the  form  of  a  special  case  stated 


(c)  The  Eden,  [1892]  P.  7  ;  The  bankruptcy   district)  the   county 
Delano,  [1895]  P.  40.  court  of  the  district  wherein  the 

(d)  31  &  32  Vict.  c.  71  ;  ss.  26,  debtor   resided  or  carried  on  his 
31.  business  ;  but  by  s.  79  the  Lord 

(e)  Under  31   &  32  Vict.  c.  71,  Chancellor  was  enabled,  by  order, 
s.  27.  to  exclude  any  county  court  from 

(/)  Under  County  Courts  Act,  having  jurisdiction  in  bankruptcy, 

1888,  s.  120.  and  for  the  purpose  of  bankruptcy 

(g)  31  &  32  Vict.  c.  71,  s.  28;  to  attach  its  district  to  another 

and  cf.  County  Courts  Act,  1888,  county     court.       Districts     were 

s.  123.  appointed  by  order  of  January  1st, 

{h)  32  &  33  Vict.  c.  71.  1870,  and  have  been   maintained, 

(i)  By  s.  59,  the  court  "having  subject   to   alteration,    under  the 

jurisdiction  in  bankruptcy  "   was  Bankruptcy  Act,  1883,  s.  92. 

defined  to  be  (beyond  the  London  (k)  Sects.  92,  100,  102. 
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by  the  county  court  judge  for  determination  in  the  first 
instance  {l). 

The  registrars  of  a  county  court,  having  jurisdiction  in 
bankruptcy,  have  had  certain  powers  and  jurisdiction  in 
bankruptcy  matters  conferred  upon  them  similar  to  those 
conferred  on  registrars  in  bankruptcy  of  the  High  Court  ; 
and  any  order  made  by  them  is  equivalent  to  an  order  of 
the  court  (?n).  But  provision  is  made  for  an  adjournment 
from  the  registrar  to  the  judge  (n).  For  the  purposes 
of  its  bankruptcy  jurisdiction,  a  county  court  has  all  the 
powers  of  a  High  Court  (o). 

Moreover,  by  virtue  of  its  bankruptcy  jurisdiction,  a 
county  court  has  power  to  decide  all  questions  whatsoever, 
whether  of  law  or  of  fact,  which  may  arise  in  any  bankruptcy 
case,  or  which  the  court  may  deem  it  expedient  to  decide 
for  the  purpose  of  doing  complete  justice  or  making  a 
complete  distribution  of  property  in  any  such  case  (p) ;  and 
in  cases  arising  out  of  the  bankruptcy  there  is  no  limit  to 
such  jurisdiction, — though  the  judge  in  his  discretion  should 
refuse  to  try  cases  in  which  questions  of  character  or  large 
amounts  are  involved  (g)  ;  but  as  to  questions  between  the 
trustee  and  strangers  to  the  bankruptcy,  the  jurisdiction 
is  limited  to  cases  in  which  the  amount  in  dispute  does 
not,  in  the  opinion  of  the  judge,  exceed  2001.,  or  where  all 
parties  consent  (r). 

The  practice  and  procedure  of  the  county  court  in 
exercising    its  bankruptcy  jurisdiction   are   regulated  by 


(I)  Bankruptcy  Act,  1883,  s.  97  (o)    Bankruptcy      Act,       1883, 

(3).  s.  100. 

(to)    Ibid.   s.  99.        The   appeal  (^)  Bankruptcy  Act,  1883,  s.  102 

from  registrar's  order  is  direct  to  ( 1 ). 

divisional    court    (Be   Maughmi,  (q)  Be  Be-^irick,  5  Morr.  105. 

21  Q,  B.  D.  21).  (r)  Bankruptcy  Act,  1883,  s.  102 

in)  Bankruptcy    Rules,    1883—  (1) :   Be  Holt,  58  L.  J.  Q.  B.  5. 
1890,  r.  8. 
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the  Bankruptcy  Acts,  1883  and  1890,  and  by  the  rules 
made  thereunder. 

The  appeal  from  a  county  court  in  bankruptcy  is  to  a 
divisional  court, — whose  decision  is  final,  unless  the  court 
gives  special  leave  to  appeal  to  the  Court  of  Appeal  (."?). 

A  limited  jurisdiction  has  also  been  given  to  county 
courts  to  wind  up  companies  by  the  Companies  (Winding- 
up)  Act,  1890  (t).  By  that  Act,  it  is  provided,  that  where 
the  capital  of  a  company  paid  up,  or  credited  as  paid  up, 
does  not  exceed  10,000Z.,  and  the  registered  office  of  the 
company  is  situate  within  the  jurisdiction  of  a  county 
court  having  jurisdiction  under  the  Act,  a  petition  to  wind 
up  the  company,  or  to  continue  the  winding  up  of  the 
company  under  the  supervision  of  the  court,  shall  be 
presented  in  that  county  court  (u). 

The  county  courts  having  jurisdiction  in  the  winding  up 
are,  broadly  speaking,  the  same  as  those  which  have  juris- 
diction in  bankruptcy  (x)  ;  but  the  Act  gives  the  Lord 
Chancellor  power  to  add  to,  exclude,  and  alter  the  districts 
of  the  courts  which  are  to  exercise  the  winding-up  jurisdic- 
tion (y).  For  the  purposes  of  the  jurisdiction  in  winding 
up,  the  county  court  has  all  the  powers  of  the  High  Court, 
— the  practice  and  procedure  followed  by  the  county  court 
in  exercising  its  jurisdiction  being,  generally  that  prescribed 
by  the  Companies  Acts,  1862  to  1898,  and  particularly  by 
the  Companies  (Winding-up)  Act,  1890,  and  by  the  rules 
made  thereunder  ;  but  where  no  other  provision  is  made  by 
those  Acts  or  rules,  the  practice  shall,  so  far  as  practicable, 
be  in  accordance  with  the  existing  rules  and  practice  of  the 
county  court  in  proceedings  for  the  administration  of 
assets  (z). 

(,s)  Bankruptcy  Appeals  (County  (m)  53  &  54  Vict.  c.  63,  s.  1  (3). 

Courts)  Act,  1884,  s.  2,  amending  (x)  Ibid.  s.  1  (5). 

s.    104  of    the  Bankruptcy   Act,  (y)  Ibid.  s.  1  (6). 

1883.  (z)  Winding-up     Rules,     1890, 

(0  53  &  54  Vict.  c.  63.  178. 

S.C. — VOL.  III.  Z 
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By  the  Stannaries  Court  Abolition  Act,  1896  (a),  the 
jurisdiction  of  the  Stannaries  Court  was  transferred  to 
the  county  court  of  Cornwall  holden  at  Truro.  Under 
the  Companies  (Winding-up)  Act,  1890,  unlimited  juris- 
diction to  wind  up  companies  working  mines  within  the 
Stannaries  was  given  to  the  Stannaries  Court,  wherever 
the  registered  office  of  the  company  was  situated  (l>)  ;  and 
this  unlimited  jurisdiction  is  therefore  now  vested  in  the 
county  court  to  which  the  jurisdiction  has  been  assigned. 

Any  question  arising  in  a  winding-up  proceeding  in  a 
county  court  may,  at  the  instance  of  all  parties,  or  of  the 
judge  and  one  of  the  parties,  be  first  determined  by 
the  High  Court  on  a  special  case  stated  by  the  county 
court  judge  (c).  There  is,  also,  an  appeal  to  the  High 
Court,  by  motion,  under  sect.  120  of  the  County  Courts 
Act,  1888  {(i). 

Another  important  branch  of  the  county  court  jurisdiction 
is  that  conferred  by  the  statutes  relating  to  employers 
and  workmen.  These  Acts  are  the  Employers  and 
Workmen  Act,  1875  (e),  the  Employers'  Liability  Act, 
1880  (/),  and  the  Workmen's  Compensation  Act, 
1897  {(/), — the  substantive  provisions  of  all  which  Acts 
have  been  elsewhere  sufficiently  stated  in  this  work  ; 
and  as  regards  the  practice  or  mode  of  procedure  under 
these  Acts,  there  are  specific  rules  made  under  each 
Act  regulative  of  that, — and  where  such  rules  are  in- 
applicable, the  ordinary  procedure  in  the  county  court 
is  available. 

In  addition  to  the  jurisdictions  already  mentioned,  the 
county  courts  exercise  under  particular  statutes  a  very 
extensive  jurisdiction  of  a  more  or  less  summary  character; 

(a)  59  &  60  Vict.  c.  45.  (d)  Be  Ilkhy  Hotel  Co.,  [1893] 

(6)    53     &     54     Vict.     c.     63,       1  Q.  B.  248. 
s.  1  (4).  (e)  38  &  39  Vict.  c.  90. 

(c)  Ibid.  s.  3  (3).  (/)  43  &  44  Vict.  c.  42. 

ig)  60  &  61  Vict.  c.  37. 
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and  such  jurisdiction  is  being  yearly  added  to.  Some- 
times the  jurisdiction  is  vested  in  the  county  court 
exclusively  of  all  other  courts  ;  and  sometimes  it  is  vested 
in  the  county  courts  concurrently  with  the  High  Court 
(and  either  subject  to,  or  without  being  subject  to,  any 
limit  to  the  jurisdiction)  ;  and  sometimes  it  is  vested  in 
the  county  courts  concurrently  with  the  justices  or  the 
magistrates.  It  is  difficult  to  classify  the  many  miscel- 
laneous matters  which  fall  within  this  statutory  jurisdiction; 
but  they  include  :— (1)  As  regards  married  women, — the 
decision  of  questions  relative  to  their  separate  property, 
and  the  protection  of  their  earnings  ;  (2)  As  regards 
infants, — orders  as  to  their  guardianship  ;  and  (3)  As 
regards  lunatics, — orders  for  their  reception  into  asylums 
(including  urgency  orders),  and  also  orders  as  to  the 
application  of  their  property  ;  also,  (4)  As  regards  friendly 
societies,  industrial  and  provident  societies,  and  building 
societies, — the  determination  of  disputes  generally  between 
the  members  and  the  respective  societies,  and  as  regards 
nominations  by  (and  the  small  intestacies  of)  the  members; 
(5)  As  regards  charities, — ^the  hearing  and  disposal  of  various 
applications  under  the  Charitable  Trusts  Act ;  also  (6)  Re- 
covery of  penalties  under  the  Pharmacy  Acts,  Government 
Annuities  Act,  1882,  and  Hosiery  Manufacture  (Wages)  Act, 
1874  ;  (7)  Recovery  of  damages  under  the  Riot  Act,  1886, 
and  of  the  expenses  of  extraordinary  traffic  under  the  Loco- 
motives Act,  1898,  s.  12  ;  and  of  expenses  under  the  In- 
closures  Act,  1868  ;  and  of  compensation  under  the  Army 
Act  for  impressment  of  carriages  and  vessels  ;  and  under 
the  Brine  Pumping  Act,  1891,  for  subsidence  ;  and  of  loans 
by  way  of  relief  under  the  Poor  Law  Amendment  Acts  ; 
(8)  The  settlement  of  disputes  as  regards  small  estates  or 
intestacies  under  the  Court  of  Probate  Acts,  1857  and 
1858  ;  besides,  also,  various  applications  under  (1)  The 
Settled  Land  Acts  and  kindred  Acts  ;  (2)  The  Tithe  Acts  ; 
and  (3)  The  Agricultural  Holdings  Act  and  kindred  Acts 

z  2 
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relating  to  allotments  and  market  gardens  ;  and  applications 
(relative  to  the  public  health)  under  the  Factories  and 
Workshops  Acts,  the  Alkali  Acts,  the  Rivers  Pollution  Pre- 
vention Acts,  and  the  Open  Spaces  and  Commons  Acts  ;  also 
applications  under  the  Law  of  Distress  Amendment  Acts 
and  the  Customs  Consolidation  Act,  1876.  And  there  are 
also  certain  duties  (of  a  more  or  less  exceptional  character) 
imposed  upon  county  court  judges  personally, — e.g.,  under 
the  Acts  for  the  regulation  of  coal  (and  other)  mines,  and 
for  the  storage  and  carriage  of  explosives,  and  regarding 
inebriates  (or  habitual  drunkards)  (/i). 

VII.  The  Court  of  the  Stannaries  of  Cornwall 
AND  Devon  (now  become  merely  the  County  Court 
for  Cornwall). — The  Court  of  the  Stannaries  was 
originally  established  for  the  administration  of  justice 
among  the  tinners,  within  the  two  counties  of  Cornwall 
and  Devon  ;  and  the  court  was  a  court  of  record,  and 
[was  held  before  a  judge  called  the  vice-warden  ;  and  the 
jurisdiction  of  the  court  was  founded  on  an  antient 
privilege  granted  to  the  workers  in  the  tin  mines,  to  sue 
and  be  sued  in  their  own  court, — so  that  they  might  not 
be  drawn  from  their  business,  to  their  own  private  loss 
and  to  the  public  detriment,  by  attending  their  lawsuits 
in  other  courts  (i).  The  privileges  of  the  tinners  were 
confirmed  by  a  charter  of  the  thirty-third  year  of  Edward 
the  First,  and  were  fully  expounded  in  a  private  statute 
which  is  set  forth  in  the  Institutes  (y),  and  which  was  after- 
wards explained  by  a  public  Act,  namely,  the  16  Car.  I. 
c.  15  ;  and  there  were  originally  distinct  courts  for  the 
two  counties,  but  by  later  statutes,  the  two   courts  were 

(/i)  All  the  Acts  under  which  the  Yearly    County    Court    Practice, 

county  court  has  some  special  juris-  1899. 
diction   or   administrative   power  (»')  4  Inst.  232. 

will  be  found  collected,  classified,  (j)  Ibid, 

and  annotated   in  vol.   ii.   of  the 
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[united  into  one  court,  and  their  procedure  was  regu- 
lated (k)  ;  and  the  court  has  now  been  converted  into  a 
county  court  (I), — or  rather  has  been  merged  in  the  county 
court  of  Cornwall  sitting  at  Truro  ;  and  the  procedure  has 
been  assimilated  (more  or  less)  to  the  procedure  in  the 
county  courts,  the  winding-up  jurisdiction  being  exercise- 
able  only  by  such  of  the  county  courts  as  have  jurisdiction 
in  bankruptcy. 

The  jurisdiction  of  the  Stannaries  Court  (or,  now,  the 
Stannaries  Jurisdiction  of  the  County  Court  of  Cornwall) 
may  be  stated  as  follows  : — All  tinners  and  labourers  in 
and  about  the  stannaries,  during  the  time  of  their  working 
therein  bond  jide,  may  sue  and  be  sued  in  this  court,  in  all 
matters  arising  within  the  stannaries,  excepting  pleas  of 
land,  life,  and  member  ;]  and  until  the  year  1846  (when 
the  modern  county  courts  were  established  as  is  herein- 
before mentioned),  these  persons,  as  regards  all  such 
matters,  were  privileged  not  to  be  sued  in  any  other  court 
than  the  stannaries  court  (m).  However,  since  that  year, 
they  may,  as  regards  all  the  same  matters  (not  being 
matters  of  equitable  jurisdiction)  (w),  be  sued  either  in  the 
stannaries  court  or  in  the  county  court  of  their  district  (o)  ; 
and  as  regards  causes  of  action  arising  outside  the  stan- 
naries, they  might  always  be  sued  either  in  the  stannaries 
court  or  elsewhere  (p). 


(k)  6  &  7  Will.  4,  c.   106 ;   2  &  Harvey  v.  Gilbard,  1  W.  W.  &  H. 

3  Vict.  c.  58  ;  11  &  12  Vict.  c.  83 ;  552. 

18  &  19  Vict.  c.  32;  and  especially  (/)  59   &    60   Vict.    c.    45;  and 

the    Stannaries   Act,    18G9    (32   &  General  Rules  (Stannaries,  Juris- 

33  Vict.  c.  19),  and  the  Stannaries  diction  of),  February,  1897. 
Act,  1887   (50  &  51  Vict.  c.  43) ;  (m)  4    Inst.    231  ;     Com.    Dig. 

and  see  Carew's  History  of  Corn-  Courts,  L.  1. 
wall  ;     Doderidge's     History     of  (n)  51  &  52  Vict.  c.  43,  s.  177. 

Cornwall,    p.    94 ;    Bainbridge  on  (o)  Newton   v.    Nancarroio,    15 

Mines,  4th  ed.,  by  Brown,  pp.  146  Q.  B.  144. 
—160, 175—187, 194—199 ;  Bowev.  (p)  4  Inst.  231. 

Breut07i,   8   B.    &   C.    737  ;     and 
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As  regards  appeals  from  the  court,  these  were  formerly 
to  the  lord  warden  (assisted  by  two  or  more  legal  assessors)  ; 
and  there  was  a  final  appeal  to  the  judicial  committee  of 
the  privy  council  (</)  ;  but  under  the  Judicature  Acts,  the 
jurisdiction  and  powers  of  the  court  of  the  lord  warden 
assisted  by  his  assessors,  or  of  the  lord  warden  sitting  in 
his  capacity  of  judge,  were  transferred  to  and  vested  in  the 
Court  of  Appeal  of  the  Supreme  Court  of  Judicature  (r), 
— and  the  appeal  from  the  Stannaries  Jurisdiction  of  the 
County  Courts  of  Cornwall  is  still,  semble,  to  the  Court  of 
Appeal, — although,  as  a  matter  of  fact,  these  appeals  are 
heard  before  divisional  Courts  of  the  High  Court  of  Justice. 

VIII.  The  Ecclesiastical  Courts. — These  courts  are 
inferior  courts,  but  possessing  a  very  special  jurisdiction ; 
and  both  as  regards  their  principles  and  the  practice  in  them, 
they  are  guided  (for  the  most  part)  by  the  rules  of  the 
civil  and  canon  laws,  these  laws  (as  was  before  observed) 
having  no  force  within  this  realm,  save  as  admitted  or 
recognised  by  the  municipal  law  of  England ;  and  except 
where  and  so  far  as  their  jurisdiction  is  recognised  by  the 
municipal  law,  these  courts  have,  accordingly,  no  jurisdic- 
tion ;  and  if  any  ecclesiastical  tribunal  whatever  attempts 
to  exceed  its  proper  limits,  the  High  Court  of  Justice  may, 
and  does,  prohibit  the  excess  {s). 

[In  the  time  of  our  Saxon  ancestors,  there  was  no 
distinction  between  the  lay  and  the  ecclesiastical  jurisdic- 
tions ;  and  the  sheriff's  county  court  even  was  originally 
as  much  a  spiritual  as  a  temporal  tribunal, — the  rights  of 
the  Church  being  ascertained  and  asserted  at  the  same 
time,  and  by  the  same  judges,  as  the  rights  of  the  laity. 

iq)  See    18   &    19   Vict.    c.    32,  Tucker  v.   Inman,  4  Man.   &  Gr. 

s.  26.  1049  ;   Martin  v.   Mackonochie,   3 

(r)  36  &  37  Vict.  c.  66,  s.  18.  Q.  B.  D.  730 ;  4  Q.  B.  D.   697  ; 

(*■)  Hale,  Hist.  C.  L.   ch.  2 ;  Ex  Rules    of    the     Supreme    Court, 

parte  Tucker,  1  Man.  &  Gr.  519  ;  Ord.  Ixviii.  rr.  2,  3. 
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[For  which  purpose,  the  bishop  of  the  diocese,  and  the 
alderman  (or,  in  his  absence,  the  sheriff)  of  the  county, 
used  to  sit  together  in  the  county  court,  and  had  there  the 
cognizance  of  all  causes,  as  well  ecclesiastical  as  civil, — a 
superior  deference  merely  being  paid  to  the  bishop's 
opinion  in  spiritual  matters,  and  to  that  of  the  lay  judge 
in  temporal  (t).  But  it  afterwards  became  an  estab- 
lished rule,  that  all  ecclesiastical  persons,  and  all 
ecclesiastical  causes,  should  be  solely  and  entirely  subject 
to  the  ecclesiastical  jurisdiction  (u)  ;  and  soon  after  the 
Norman  conquest,  William  the  Conqueror  (whose  title 
\vas  warmly  espoused  by  the  monasteries,  which  he  had 
liberally  endowed,  and  by  the  foreign  clergy,  whom  he 
had  brought  over  in  shoals,  and  planted  in  the  best  pre- 
ferments of  the  English  Church)  was  prevailed  upon  to 
separate  the  ecclesiastical  court  from  the  civil,  and  to 
prohibit  any  spiritual  cause  from  being  tried  in  the  secular 
court  (.c).  And  although  Henry  the  First,  on  his  acces- 
sion, restored  the  union  of  the  civil  and  ecclesiastical 
courts  (y),  the  restoration  was  ill-relished  by  the  popish 
clergy,  who,  under  the  guidance  of  Archbishop  Anselm, 
disapproved  of  a  measure  which  put  them  on  a  level  with 
the  laity,  and  which  subjected  spiritual  men  and  causes  to 

{t)  "  Celeberrimo  huic  conventui  "  imploring  the  aid  of  his  autho- 

episcopus  et  aldermannus  inter sunto ;  ' '  rity  against  certain  of  his  bishops 

quorum   cdter  jura   divina,    alter  "  accused  of  oppression  and    in- 

humana populimi edoceto." — Wilk.  "  justice,  he  caused  (says  the  holy 

Leg.  ibigl.-Sax.  LL.  Eadg.  ch.  5.  "  canon)  the  petitions  to  be  burnt 

(m)  "Hence    the  canon    lays  it  "in    their    presence,    dismissing 

"  down  as  a  rule,  that  ^sacerdotes  "  them  with  this  valediction  :  '/<c 

"  a  regibus   honorandi  sunt,   non  "  et  inter  von   causas  vestran  dis- 

"ytirficctJirfi' (Decret.  part  2,  caus.  "  cutite,   quia  dignum  non   est   ut 

"  11,  qu.  1,  ch.  41);  and  places  an  "  nos  judicemus   Deos.'"     (3   Bl. 

"  emphatical  reliance  on  a  fabulous  Com.  p.  62.) 

"  tale  which  it  tells  of  the  Emperor  {x)  Hale,  Hist.  C.  L.  102;   Sel- 

"  Constantine  ;     that  when  some  den  in  Eadm.  p.  6,  1.  24  ;  4  Inst. 

"  petitions  were  brought  to  him,  259  ;  Wilk.  Leg.  Angl.-Sax.  292. 

(y)  2  Inst.  70. 
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[the  inspection  of  the  secular  magistrates  ;  and,  therefore, 
in  their  synod  at  Westminster,  3  Hen.  I.,  they  ordained 
that  no  bishop  should  attend  the  discussion  of  temporal 
causes, — the  effect  of  which  ordinance  was  speedily  to 
dissolve  the  newly-effected  union  ;  and  the  usurper 
Stephen,  being  supported  by  the  clergy,  directed,  that 
ecclesiastical  persons  and  ecclesiastical  causes  should  be 
subject  only  to  the  bishop's  jurisdiction  (z)  ;]  and  such 
was  the  origin  of  the  ecclesiastical  courts  as  separate  and 
independent  tribunals. 

The  jurisdiction  which  the  ecclesiastical  courts  (otherwise 
called  the  spiritual  courts  or  courts  christian)  assumed  to 
exercise,  was  the  administration  of  justice  in  all  matters  in 
any  way  connected  with  the  Church, — and  which  included 
matters  testamentary  and  matrimonial,  besides  a  great 
variety  of  others.  The  jurisdiction  of  these  courts  in 
matters  testamentary  and  matrimonial  has  now  ceased, 
that  jurisdiction  having,  by  the  20  &  21  Vict.  cc.  77,  85, 
been  transferred  to  and  vested  in  the  Court  of  Probate  and 
the  Court  for  Matrimonial  Causes, — two  purely  secular 
tribunals,  and  which  are  now  represented  by  the  Probate 
and  Divorce  Division  of  the  High  Court ;  but  the  juris- 
diction of  the  ecclesiastical  courts  in  other  matters  still 
remains  vested  in  them. 

The  particular  ecclesiastical  courts  which  have  retained 
their  jurisdiction,  are  the  following  : — (1.)  the  Court  of 
the  Archdeacon  ;  (2.)  the  Court  of  the  Bishop,  otherwise 
called  the  Consistory  Court  ;  (3.)  the  Provincial  Court  of 
the  Archbishop  ;  and  (4.)  the  Court  of  Appeal  ;  and  we 
shall  proceed  to  consider  each  of  these  courts  in  the  order 
in  which  they  have  just  been  enumerated. 

1.  The  Court  of  the  Archdeacon,  which  holds  the  lowest 
place  in  the  ecclesiastical  polity,  is  held,  in  each  arch- 
deaconry, before   a  judge   appointed  by  the   archdeacon 

(s)  Spelm.  Cod.  310. 
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himself, — and  which  judge  is  called  his  Official  ;  and  the 
jurisdiction  of  this  court  extends  to  and  comprises  all  eccle- 
siastical causes  arising  within  the  archdeaconry  ;  and  the 
litigant  may,  as  a  general  rule,  commence  his  suit  either  in 
this  court  or  iu  that  of  the  bishop, — though,  in  some  arch- 
deaconries, the  suit  must  be  commenced  in  the  former,  to 
the  exclusion  of  the  latter  (a)  ;  and  from  the  archdeacon's 
court  an  appeal  lies,  in  general,  to  that  of  the  bishop, — and 
this  by  virtue  of  the  24  Hen.  VIII.  c.  12. 

2.  The  Bishop's  Court  (otherwise  called  the  Consistory 
Court)  is  held  in  the  several  dioceses,  for  the  trial  of  all 
ecclesiastical  causes  arising  within  the  diocese ;  and  to  this 
Court  have  been  specially  assigned  all  proceedings  instituted 
against  clerks  (for  immoralit!/  and  the  like)  under  the 
Clergy  Discipline  Act,  1892,  to  be  presently  mentioned  (b). 
The  chancellor  of  the  diocese  (or  his  commissary)  is  the 
judge  ;  and  under  the  24  Hen.  VIII.  c.  12,  an  appeal  lies 
from  this  court  to  the  Provincial  Court  of  the  Archbishop, 
— ^save  as  regards  proceedings  under  the  Clergy  Discipline 
Act,  1892,  the  appeal  in  which  is  (at  the  option  of  the 
appellant)  either  to  the  Provincial  Court  or  to  the  Privy 
Council, — the  appeal  being  on  questions  of  laiv  only. 

3.  The  Provincial  Court  of  the  Archbishop. — This  court, 
— which  in  the  province  of  York  is  (or  used  to  be)  called  the 
Chancery  Court  of  York,  and  in  the  province  of  Canterbury 
the  Court  of  Arches,  the  judge  of  the  court  being  (in  the 
case  of  each  province)  called  the  official  principal  (c), — 
receives  and  determines  appeals  from  the  sentences  of  all 
inferior  ecclesiastical  courts  within  the  province  ;  and  the 
proper  jurisdiction  of  the  Court  is  appellate  ;  but  original 

(«)    Woodward  v.   Fox,  2  Vent.  the  Arches,  because  anciently  he 

267  ;  Godolph.  61.  held  his  court  in  the  church  of  St. 

(h)  Lee  v.  Flack,  [1896]  P.  138,  Ma,vy-le-how     (Sancta    Maria    de 

{c)  The  judge  of  the  Court  of  Arcuhus). 
Arches  is  also  called  the  Dean  of 
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suits  may  also  bo  brouoht  therein, — suits  (that  is  to  say) 
the  cognizance  of  which  belongs  properly  to  the  inferior 
jurisdictions  within  the  province,  but  in  respect  of  which 
the  inferior  judge  has  waived  his  jurisdiction  (tZ). 

The  Court  of  FecuUai's  is  a  branch  of  the  (Jourt  of 
Arches,  and  has  jurisdiction  over  all  those  parishes  (dis- 
persed throughout  the  province  of  Canterbury  in  the 
midst  of  other  dioceses),  which  are  exempt  from  the 
Ordinary's  jurisdiction  and  subject  to  the  Metropolitan 
only  ;  and  all  ecclesiastical  causes,  arising  within  these 
peculiar  (or  exempt)  jurisdictions,  are  originally  cognizable 
by  this  court, — save  only  questions  of  residence  and  as  to 
plural  ties  (e). 

The  two  Provincial  Courts  are  now  united,  and  have 
been  arranged  on  a  new  basis;  for,  by  the  Public  Worship 
Regulation  Act,  1874  (/),  it  has  been  provided,  that  the 
two  archbishops  may  (subject  to  the  approval  of  the  Crown) 
appoint  "  a  judge  of  the  Provincial  Courts  of  Canterbury 
and  York," — who,  as  a  vacancy  arises  in  the  office  of 
official  principal  of  Canterbury,  or  of  official  principal 
or  auditor  of  York,  shall,  ex  ojjido,  fill  such  office  also  ; 
and  all  proceedings  thereafter  taken  before  him  shall  be 
deemed  to  be  taken  in  the  Arches  Court  of  Canterbury 
or  the  Chancery  Court  of  York,  as  the  case  may  require  ; 
and  whenever  a  vacancy  shall  arise  in  the  office  of 
master  of  the  faculties  to  the  Archbishop  of  CJanterbury, 
such  judge  shall  also  become  ex  ojfficio  master  of  the 
faculties  ;  so  that  (in  effect)  one  supreme  tribunal  will  (or 
eventually  will)  exercise  all  the  ecclesiastical  functions  of 
these  various  officials,  in  a  consistent  and  uniform  way  ((f). 

(d)  Buryoj/ne  v.  Free,  2  Add.  (y)  Rules  for  the  procedure  of 
406  ;  Ex  parte  Denison,  4  Ell.  &  the  united  provincial  court  with 
Bl.  292.  regard  to  proceedings  taken  under 

(e)  1  &  2  Vict.  c.  106,  s.  108;  this  Act,  were  issued  in  February, 
48  &  49  Vict.  c.  55.  1879. 

(/)  37  &  38  Vict.  c.  85. 
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4.  The  Court  of  Appeal. — This  is  the  Judicial  Com- 
mittee of  the  Privy  Council  (/t),  which  has  superseded 
the  old  Court  of  Delegates, — which  last-mentioned  court 
was  a  commission  rather  than  a  court,  the  commission 
issuing  out  of  Chancery  (/)  under  the  authority  of  the 
25  Hen.  VIII.  c.  19,  which  authorized  all  manner  of  appeals 
to  be  had  and  prosecuted  from  the  archbishops'  courts  to 
the  sovereign  in  Chancery — the  appeal  prior  to  that  statute 
having  been  to  the  Pope ;  and  the  decision  of  the  Court  of 
Delegates  used  to  be  final,  although  a  commission  of  review 
would,  in  a  proper  case,  have  been  granted  (Jc). 

[Appeals  to  Rome,  we  may  here  observe,  were  always, 
even  in  the  times  of  popery,  looked  upon  by  the  English 
nation  with  suspicion,  being  deemed  not  only  contrary  to 
the  liberty  of  the  subject,  but  contrary  also  to  the  honour 
of  the  Crown  and  to  the  independence  of  the  realm  ; 
and  the  Constitutions  of  Clarendon  (11  Hen.  II.)  expressly 
declared,  that  appeals  in  causes  ecclesiastical  ought  to  lie 
from  the  archdeacon  to  the  diocesan  ;  from  the  diocesan 
to  the  archbishop  of  the  province  ;  and  from  the  arch- 
bishop to  the  king  ;  and  they  were  not  to  proceed  any 
further  without  special  licence  from  the  Crown  (/).  But 
in  the  reigns  of  King  John  and  his  son  Henry  the  Third, 
the  custom  of  appealing  to  Rome  in  causes  ecclesiastical  was 
re-introduced,  and  was  never  thoroughly  broken  off  till  the 
reign  of  Henry  the  Eighth,^ — when  all  the  jurisdiction  of 
the  Pope  in  matters  ecclesiastical  was  restored  to  the  Crown, 
by  the  statute  of  25  Hen.  VIII.  c.  19,  before  mentioned, 
which  was  in  this  particular,  but  declaratory  of  the  antient 
law    of  the    realm  (in)  ;]    and   the   ultimate    appeal   thus 

(/i)  See    2  &  3  Will.  4,    c.  92  ;  {i)  3  Bl.  Com.  66. 

3  &  4  Will.  4,   c.  41,  s.    3  ;    6    &  {k)  26  Hen.  8,  c.  1  ;  1  Eliz.  c.  1  ; 

7  Vict.    c.   38  ;  7  &  8  Vict.  c.  69,  3  Bl.  Com.  67. 
ss.    9,    12  ;    Gorham  v.  Bishop  of  (I)  Cod.  Vet.  Leg.  315. 

Exeter,  15  Q.  B.  52  ;  37  &38  Vict.  (m)  4  Inst.  341. 

c.  85,  s.  9. 
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restored  to  the  king  was  exercised  by  him  through  this 
Court  of  Delegates  constituted  by  such  commission 
as  aforesaid. 

Then,  by  the  2  &  3  Will.  IV.  c.  92,  it  was  provided,  that 
every  person  who  might  formerly  have  appealed  to  the 
Court  of  Delegates,  should,  for  the  future,  bring  his  appeal 
to  his  Majesty  in  council  instead;  and  by  the  3  &  4  Will.  IV. 
c.  41,  s.  3,  6  &  7  Vict.  c.  38,  s.  11,  and  7  &  8  Vict.  c.  69, 
s.  9,  her  Majesty  was  empowered  to  direct  all  appeals 
from  ecclesiastical  courts  to  be  referred  for  decision  to  the 
Judicial  Committee  of  her  Privy  Council  (n)  ;  and  by 
the  39  &  40  Vict.  c.  59,  (The  Appellate  Jurisdiction  Act, 
1876,)  s.  14,  provision  is  made  (as  noticed  hereafter  more 
fully)  for  the  appointment  of  certain  of  the  archbishops 
and  bishops  to  attend  as  assessors  of  the  Judicial  Committee 
on  the  hearing  of  such  appeals  (o). 

We  now  proceed  to  consider  the  wrongs  or  injuries  of 
a  pecuniary  character  that  are  cognizable  in  the  different 
ecclesiastical  courts,  that  is  to  say,  (1)  The  subtraction  of 
tithes  ;  (2)  The  non-payment  of  ecclesiastical  dues  ; 
(3)  The  spoliation  of  benefices  ;  and  (4)  Dilapidations  {jy). 

(m)  As  to  this  committee,  vide  "  oflences,  contempts,  and    enor- 

stip.  vol.  II.  p.  408.  "  mities.      Under   the    shelter  of 

(o)  No  notice  has  been  taken  in  "  which  very  general  words,  means 

the   text,  of  "the  court   of  high  "were    found,   in    that    and   the 

commission"      regarding      which  "  two  succeeding  reigns,  to  vest  in 

Blackstone  (vol.   iii.   p.   68)  says,  "  the  high    commissioners   extra- 

— "  This   court   was   erected  and  "  ordinary  and    almost    despotic 

"  united   to  the  regal   power  by  "  powers  of  fining  and  imprison- 

"  virtue  of  the  statute  1  Eliz.  c.  1,  "  ing  ;  which  they  exerted  much 

"  instead  of  a  larger  jurisdiction  "  beyond  the  degree  of  the  offence 

"  which  had  before  been  exercised  "itself,      and     frequently     over 

"  under  the  Pope's  authority.     It  "  oflences  by  no  means  of  spiritual 

"was   intended  to  vindicate  the  "cognizance.     For  which  reasons 

"  dignity  and  peace  of  the  Church,  "  this  court  was  justly  abolished 

"  by    reforming,     ordering,    and  "  by  the  statute  16  Car.  1,  c.  11." 

"  collecting  the  ecclesiastical  state  (jy)  There     was    also     in    the 

"  and  persons  ;  and  all  manner  of  spiritual  court  a  proceeding  called 

'  errors,  heresies,  schisms,  abuses,  pro   salute    animce, — the   oflFences 
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[(1.)  The  Subtraction  of  Tithes.  —  This  wrong  or 
injury  consisted  in  the  withholding  of  tithes  from  the 
rector  or  from  the  vicar  ;  and  whether  the  rector  was  a 
clergyman  or  a  lay  appropriator  made  no  difference  (q). 
But  the  ecclesiastical  courts  had  (or  have)  no  jurisdiction 
to  try  the  right  to  tithes,  unless  between  spiritual 
persons  (r)  ;  but  in  ordinary  cases,  between  spiritual  men 
and  lay  men,  are  only  to  compel  the  payment  of  them, 
when  the  right  is  not  disputed  (s), — so  that,  if  any  dispute 
arises  whether  such  tithes  be  due  and  accustomed,  this 
cannot  be  determined  in  the  ecclesiastical  court,  as  such 
questions  affect  the  temporal  inheritance,  and  the  deter- 
mination thereof  would  bind  the  real  property.  But 
where  the  right  does  not  come  into  question,  but  only  the 
fact  whether  or  no  the  tithes  allowed  to  be  due  are  really 
subtracted  or  withdrawn,  this  is  a  transient  personal  injury 

offences  of  that  character  are  now, 
— when  it  is  a  matter  of  doctrine 
or  of  worship,  proceeded  against 
under  the  Church  Discipline  Act, 
1840 ;  and  when  it  is  a  matter  of 
morality,  are  proceeded  against 
under  the  Clergy  Discipline  Act, 
1892,  and  (to  some  extent)  under 
the  Benefices  Act,  1898.  The 
spiritual  court  formerly  enter- 
tained also  suits  for  defamation, 
where  the  offence  of  inconti- 
nency  was  wrongfully  imputed ; 
but  by  the  IS  &  19  Vict.  c.  41, 
the  jurisdiction  in  this  matter 
was  abolished  ;  and  the  juris- 
diction in  "brawling,"  against 
persons  not  in  holy  orders,  was 
taken  away  by  the  23  &  24  Vict. 
c.  32,  s.  1. 

(g)  Stat.  32  Hen.  8,  c.  7. 

(r)  2  Roll.  Abr.  309,  310 ;  Bro. 
Abr.  tit.  Jurisdiction,  85. 

(.s)  2Inst.  364, 389, 490 ;  13  Edw.  1 
(statute  Circumspecte  agatis). 


which  were  so  proceeded  against 
being  described  in  the  Report  of 
the  Commissioners  on  the  ecclesi- 
astical courts,  dated  15th  July, 
1832,  as  being  (1)  Those  "com- 
"  mitted  by  the  clergy  themselves, 
"  such  as  neglect  of  duty,  immoral 
"  conduct,  advancing  doctrines 
"  not  conformable  to  the  Articles 
"  of  the  Church,  suffering  dilapi- 
"  dations,  and  the  like  offences  "; 
and  (2)  Those  ' '  committed  by 
"  laymen,  such  as  brawling,  laying 
"  violent  hands  and  other  irre- 
"  verent  conduct  in  the  church  or 
"  churchyard,  violating  church- 
"  yards,  neglecting  to  repair 
"  ecclesiastical  buildings,  incest, 
"incontinence."  .  .  .  "These 
"offences"  (the  Report  goes  on 
to  state),  "are  punished  by 
"  monition,  penance,  excommuni- 
"  cation,  suspension  ah  ingressu 
"  ecdesia,  suspension  from  office, 
"  and      deprivation."      But     the 
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[for  which  tlio  remedy  (viz.,  the  recovery  of  the  tithes,  or 
their  equivalent)  may  properly  be  had  in  the  spiritual 
court.  However,  in  modern  times,  it  hath  seldom  happened 
that  tithes  are  sued  for  in  the  spiritual  court, — for  if  the 
defendant  pleads  any  custom,  modus,  composition,  or  other 
matter  whereby  the  right  of  tithing  is  called  into  question, 
this  takes  it  out  of  the  jurisdiction  of  the  ecclesiastical 
judge,  the  law  not  permitting  the  existence  of  such  a  right 
to  be  decided  by  the  sentence  of  any  ecclesiastical  judge.] 
Moreover,  a  summary  method  for  the  recovery  of  tithes 
where  the  value  did  not  exceed  10/.  (or,  where  due  from 
Quakers,  50/.)  having  been  given  by  the  53  Geo.  III. 
c.  127,  by  complaint  to  two  justices  of  the  peace,  this 
proceeding  before  justices  was,  by  the  5  &  6  Will.  IV. 
c.  74  and  4  &  5  Vict.  c.  36,  made  the  only  remedy  for  the 
recovery  of  tithes  not  exceeding  the  above  value,  no  suit 
for  their  recovery  being  allowed  either  in  the  civil  or  in  the 
ecclesiastical  courts, — although,  if  the  title  to  the  tithes  was 
bond  fide  brought  into  question,  an  action  in  the  temporal 
courts  to  try  the  question  was  permitted  as  before  {t). 
Besides  all  which,  it  is  to  be  recollected,  that  the  claim 
itself  to  tithes  has  now  become  of  rare  occurrence — this 
species  of  property  having  been,  in  almost  every  parish, 
now  commuted  into  a  corn  rent-charge  under  the  Tithe 
C'Ommutation  Acts  ;  and  for  the  recovery  of  tithes  w^hen 
in  arrear,  a  special  mode  of  proceeding  by  way  of  distress 
and  otherwise,  or  now  by  action,  has  been  provided  (w). 

[(2.)  Non-payment  of  Ecclesiastical  Dues. — This  is  the 
second  injury  cognizable  in  the  spiritual  courts ;  and 
the  injury  consists  in  the  withholding  from  the  clergy  of 
such  dues  as  pensions,  mortuaries,  compositions,  offerings, 
and   surplice-fees, — all  which  injuries  are  redressed  by  a 

{t)  Peyton   v.    Watnon,  3  Q.  B.  (u)  Vide  sup.  vol.  ir.  p.  645. 

658 ;  BoUnson  v.  Purday,  16  Mee. 
&  W.  11. 
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[decree  for  their  payment;]  but  the  provisions  of  the  Tithe 
Commutation  Acts  with  regard  to  tlie  recovery  of  tithes, 
extend  also  to  oblations  and  all  other  ecclesiastical  dues 
and  demands  v^^hatsoever  (.i*). 

[(3.)  The  Spoliation  of  Benefices. —  Spoliation  is  an 
injury  done  by  one  clerk  or  incumbent  to  another,  in  taking 
the  fruits  of  his  benefice  under  a  pretended  title  and 
without  any  right  thereto  ;  and  this  injury  is  remedied 
by  a  decree  to  account  for  the  profits  so  taken.  When  the 
jus  patronatus  (or  right  of  advowson)  doth  not  itself  come 
into  debate,  this  injury  is  cognizable  in  the  spiritual  court; 
for  example,  if  a  patron  first  presents  A.  to  a  benefice,  who 
is  instituted  and  inducted  thereto;  and  then,  upon  pretence 
of  a  vacancy,  the  same  patron  presents  B.  to  the  same 
living,  and  he  also  obtains  institution  and  induction, — 
here,  if  the  fact  of  the  vacancy  be  disputed,  then  that 
clerk  who  is  kept  out  of  the  profits  of  the  living,  which- 
ever it  be,  may  sue  the  other  in  the  spiritual  court  for 
spoliation,  i.e.,  for  taking  the  profits  of  his  benefice;  and  it 
shall  there  be  tried,  whether  the  living  were,  or  were  not 
vacant, — that  being  the  question  upon  which  the  validitv 
of  the  second  clerk's  pretensions  must  depend  (?/).  But  if 
the  right  of  patronage  itself  conies  at  all  into  dispute, — 
as,  e.g.,  if  one  patron  presented  A.  and  another  patron 
presented  B., — there  the  ecclesiastical  court  hath  no  cog- 
nizance, (provided  the  profits  sued  for  amount  to  a  fourth 
part  of  the  value  of  the  living,)  but  may  be  prohibited,  at 
the  instance  of  either  patron,  by  the  writ  of  indicavit  (z)  ; 
and  if  a  clerk,  without  any  colour  of  title,  ejects  another 
from  his  parsonage,  this  injury  also  must  be  redressed  in 
the   temporal   courts, — for   it   depends  upon  no  question 

(x)   Vide  sup.  vol.  ii.  p.  653.  (z)  See  13  Edw.  1  [Circ.  aga  .)  ; 

(y)  F.  N.  B.  36.  Artie.  Cleri,  9  Edw.  2,  st.  1,  c.  2; 

F.  N.  B.  45. 
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[determinable  by  the  spiritual  law,  (such  as  vacancy  or  no 
vacancy,)  but  is  merely  a  civil  injury. 

(4.)  Dilapidations.— These  are  a  kind  of  ecclesiastical 
waste  to  the  chancel  or  to  the  parsonage-house  and  the 
buildings  belonging  thereto  (a)  ;  and  the  waste  may  be 
•either  voluntary, — by  pulling  down  ;  or  permissive, — by 
suflFering  to  decay  (b)  ;  and  for  either  species  of  waste, 
an  action  will  He  either  in  the  spiritual  court  or  in  the 
temporal  court  (c)  ;  and  the  action  may  be  brought  by  the 
successor  against  the  predecessor  (if  living)  or  against  his 
legal  personal  representatives  (if  dead)] — the  proceedings 
in  respect  of  dilapidations  being  now  taken,  in  general,  under 
the  Dilapidations  Act,  1871  (d),  more  particularly  referred 
to  in  a  former  volume  (^).  The  spiritual  courts  have 
cognizance  also  as  to  neglects  in  repairing  the  church, 
churchyard,  and  tJie  like  (/). 

Proceedings  in  the  spiritual  courts  might  also,  until 
recently,  have  been  brought  for  the  nonpayment  of  a 
church-rate  (g)  ;  but  by  the  53  Geo.  III.  c.  127,  5  & 
6  Will.  IV.  c.  74,  and  4  &  5  Vict.  c.  36,  where  the  rate 
was  not  disputed,  and  the  amount  demanded  did  not 
•exceed  10/. — or  in  the  case  of  Quakers,  50/., — the  remedy 
was  before  the  justices  of  the  peace  (A)  ;  and  now,  by  the 
31  &  32  Vict.  c.  109,  s.  1,  no  suit  or  proceeding  to  compel 
the  payment  of  a  church-rate  can  be  brought  in  any 
ecclesiastical  or  other  court,  or  before  any  justice  or 
magistrate  (?'). 

(a)  Vide  sup.  vol.  ii.  p.  628.  (d)  34  &  35  Vict.  c.  43. 

(b)  See  also  13  Eliz.  c.  10,  as  to  (e)  Vol,  ii.  pp.  598,  606,  629, 
a   spiritual    person    making   over       650. 

his  goods  with  intent  to  defeat  his  (/)  Circumspecte  agatis,  5  Rep. 

successor  of  his  remedy  for  dilapi-  66. 

dations.  (g)  3  Bl.  Com.  p.  92. 

(c)  Jones  V.  Hill,  Cart.  224  ;  (h)  Ex  parte  Mannering,  2  B.  & 
S.  C.  3  Lev.  268 ;  Morley  v.  Lea-  Smith,  431  ;  Pease  v.  Naylor,  3 
croft,   [1896]    P.    92  ;     Neville   v.  B.  &  Smith,  620. 

Kirhy,  [1898]  P.  160.  (i)   Vide  sup.  vol.  ir.  p.  614. 
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The  spiritual  courts  have  also  jurisdiction  in  suits 
respecting  peios  and  seats  in  the  body  of  the  church  {k)  ; 
but  where  a  pew  is  claimed  by  prescription,  and  the  right 
is  disputed,  the  temporal  court  will,  by  writ  of  prohibition, 
prevent  the  ecclesiastical  court  from  proceeding  farther,^ 
and  this,  in  order  that  the  claim  by  prescription  may  be 
determined  by  a  jury,  or  at  least  in  accordance  with  the 
rules  of  the  common  law  (Z). 

[As  regards  the  procedure  in  the  ecclesiastical  courts,  the 
ordinary  course  is  as  follows  : — There  is  first  a  citation^  to 
call  the  party  injuring  before  them ;  and  then,  secondly,  a  lihel 
(libellus,  a  little  book),  or  articles  drawn  out  in  a  formal 
allegation,  and  setting  forth  the  complainant's  ground  of 
complaint  (m)  ;  and  to  this  succeeds  the  defendant'' s  ansioer 
upon  oath, — when,  if  he  denies  or  extenuates  the  charge, 
the  plaintiff  proceeds  to  proofs  (n).  If  the  defendant  has 
any  circumstances  to  offer  in  his  defence,  he  must  pro- 
pound them  in  a  defensive  allegation  ;  and  then  there  is 
the  jylainti^'^s  answer  upon  oath  ;  and  the  defendant  may 
then  proceed  to  proofs  (o).]  And,  by  the  14  &  15  Vict, 
c.  99,  s.  2,  and  the  17  &  18  Vict.  c.  47,  the  court  may 

{k)  Mainivaringw.  Giles,  5'Qa,vn.  bours   able   to   swear    that    they 

&  Aid.  361;  Parser  V.  iyeacA,  Law  believed     him     innocent    of    the 

Rep.  1  P.  C.  312.  charge  ;  and  this  oath,   ex  officio 

(I)  Stileman-Gibhard  v.   Wilkin-  (as  it  was  called),  although  pro- 

■■ion,  [1897]  1  Q.  B.  749.  hibited   generally  to   laymen  (12 

(to)  3  &  4  Vict.  c.  86,  ss.  7,  8  ;  Rep.  26),  was  yet  continued,  as 

and  Rules  of  1867  ;  and  as  to  the  regarded  the  clergy,  till  the  middle 

procedure  in  the  Consistory  Court  of  the  seventeenth  century,  when 

of  London,  see  the  Rules  of  1877  it  was  abolished  by  the  13  Car.  2, 

(LawRep.  2Prob.  Div.).  st.    1,   c.    12.      (Report  of  Com- 

{n)  In    former    times,    when   a  missioners  on  Ecclesiastical  Courts, 

clergyman    was    cited   to   appear  15  Feb.  1832,  p.  55.) 

before  the  bishop  or  ecclesiastical  (o)  3  Bl.  Com.  p.  100.  In  Brice?s 

court  for  alleged   misconduct,  he  Law  relating  to  Public  Worship 

might  have  been  required  to  make  (chap,  iv.),  it  is  pointed  out,  that 

answer  on  the  oath  of  himself  and  there  is  a  difference  in  the  pro- 

his   comptirgator.s ;    which    latter  ceedings,  according  as  the  suit  is 

persons  were  certain  of  his  neigh-  civil  or  criminal.     In  a  civil  suit, 

s.c. — VOL.   III.  2  A 
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summon  witnesses,  and  examine  them,  or  cause  them  to  be 
examined,  by  word  of  mouth, — and  that  either  before 
or  after  examination  by  deposition  or  affidavit  (jo)  ;  and 
notes  of  such  evidence  are  taken  down  in  writing  by  the 
judge,  or  registrar,  or  by  such  other  person  and  in  such 
manner  as  the  judge  may  direct.  [And  when  all  the 
pleadings  and  proofs  are  concluded,  they  are  referred 
to  the  consideration  of  the  judge,  who  takes  information  by 
hearing  advocates  on  both  sides,  and  thereupon  forms  his 
interlocutory  decree  or  definite  sentence  at  his  own  discretion. 
The  ecclesiastical  courts  have  power  to  pronounce 
(among  other  sentences)  sentence  of  suspension  (q), 
and  even  sentence  of  deprivation  (in  the  case  of  suits 
against  beneficed  incumbents)  (r)  ;  and  also  sentence  of 
excommunication,  for  offences  falling  under  ecclesiastical 
cognizance.  And  as  regards  the  sentence  of  excommuni- 
cation,  that  is  described  in  the  books  as  being  of  two  kinds, 
— the  lesser  and  the  greater, — the  lesser  excommunication 
excluding  the  party  from  participation  in  the  sacraments, 
the  greater  excluding  him  not  only  from  these,  but  also 
from  the  company  of  all  Christians  (s).  Formerly,  too, 
and  until  the  passing  of  the  Act  to  be  presently  mentioned, 
an  excommunicated  man  was  disabled  to  do  any  act  that 
was  required  to  be  done  by  a  probus  et  legalis  homo  ;  e.g., 

they  are  said  to  commence  with  a  BishojJ  of  Noririch  v.  Pearse,  Law 

citation,  by  decree,  by  monition,  or  Rep.  2  Adm.  &  Eccl.  Ca.  281. 

by  act  on  petition  ;  and  then  comes  (q)  Suspension  may  be  either  ah 

the  libel,  the  litin  contestatio,  and  officiomere\y,ovab  officio  et  bene.ficio 

the  pleas  and  ansiuers.  In  criminal  (Brice's  Public  Worship,  p.  280)". 

suits,  the  first  plea  is  termed  the  (r)  Martin  v.  Muckonochie  (No. 

articles,  nominally  brought  under  1 ),  3  Q.   B.   D.    730 ;  4  Q.   B.   D. 

the  sanction  and  in  the  name  of  697  ;  6  App.  Ca.  424 ;  Benwell  v. 

some    bisliop,    whose    "office"   is  Bishop  of  Lo7ido7i,  \4  Moore,  P.  C. 

thus  said  "  tobe  promoted"  ;  and  395  ;   Dean  v.  Green,  8  P.  D.  79  ; 

the  articles  must  not  be  inconsis-  Martin   v.   Mackonochie   (No.    2), 

tent  with  or  beyond  the  citation.  6  P.   D.    57  ;  7  P.   D.   94  ;  and  8 

j9)  3  &  4  Vict.  c.   86,    s.    17  ;  P.  D.  191. 

(v)  3  Bl.  Com.  101. 
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[he  could  not  serve  upon  juries,  or  be  a  witness  in  any 
court,  or  bring  an  action,  either  real  or  personal,  to  recover 
lands  or  money  due  to  him  ;  and  it  was  the  practice  of 
the  ecclesiastical  courts  to  avail  themselves  of  the  weapon 
of  excommunication,  in  order  to  enforce  their  sentences 
and  orders  in  general ;  for  where  any  of  these  were 
disobeyed,  the  court  excommunicated  ther  disobedient 
party, — by  which  not  only  did  he  become  subject  to  the 
consequences  above  described,  but  the  general  law  of 
England  stepped  in  besides  to  the  court's  assistance, — 
permitting  the  bishop  to  certify  the  excommunication  to 
the  sovereign  in  Chancery,  who  issued  thereon  to  the 
sheriff  of  the  county,  a  writ, — called  (from  the  bishop's 
certificate)  a.  signijicavit,  or  (from  its  effects)  a  writ  f?^  excom- 
municato capiendo, — under  which  the  offender  was  { taken 
to  the  county  gaol,  and  was  there  imprisoned  until  he 
was  reconciled  to  the  Church.]  But  by  the  53  Geo.  III. 
c.  127,  it  was  provided,  that  no  excommunicated  person 
should  incur  by  the  sentence  any  penalty  or  incapacity 
whatever,  save  such  imprisonment,  not  exceeding  six 
months,  as  the  ecclesiastical  court  should  direct  ;  and  that 
such  sentence,  unless  and  until  it  was  signified  to  the 
sovereign  in  Chancery,  should  not  be  enforced  by  the  writ 
de  excommunicato  capiendo  ;  and  by  the  same  Act,  excom- 
munication, as  for  contempt,  was  in  effect  abolished  ;  and 
in  lieu  thereof,  it  has  been  provided,  that,  where  a  lawful 
citation  or  sentence  has  not  been  obeyed,  or  where  a 
contempt  in  facie  curiw  has  been  committed,  the  judge 
shall  have  power  to  pronounce  such  persons  "  contumacious 
and  in  contempt";  and,  after  a  certain  period,  to  signify 
the  same  to  the  sovereign  in  Chancery  ;  whereupon  a  writ 
de  contumace  capiendo  shall  issue  (t),   and  which  writ  is  to 

(t)  R.  V.  Richetts,  6  A.  &  E.  537  ;  R.  v.  Baines,  12  Ad.  &  E.  210; 
AdamY.  Colthurst,  Law  Rep.  2  Adm.  &  Eccl.  Ca.  p.  40  ;  Dean  v.  Green, 
8  P.  D.  79  ;  Ex  parte  Green,  7  Q.  B.  D.  273 ;  Green  v.  Ld.  Penzance, 
6  App.  Ca.  657. 

2  A  2 
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have    the    same    force    and    effect    as    formerly    belonged 
(in  case  of  contempt)  to  a  writ  de  excommunicato  capiendo. 

IX.  The  Courts  of  the  Universities  of  Oxford 
AND  Cambridge. — These  are  courts  subsisting  under 
antient  charters  granted  to  these  universities  and  confirmed 
by  Act  of  Parliament  ;  and  they  have  an  exclusive  juris- 
diction in  {inter  alia)  actions  of  a  civil  nature  in  which  any 
member  or  servant  of  the  university  is  a  party, — in  every 
case  at  least  where  the  cause  of  action  arises  within  the 
liberties  of  the  university,  and  the  member  or  servant  was 
resident  in  the  university  when  it  arose  (u).  Which 
[privilege  of  exclusive  civil  jurisdiction  was  granted,  that 
the  students  might  not  be  distracted  from  their  studies,  by 
legal  process  from  distant  courts  or  by  other  forensic  avoca- 
tions ;  and  the  like  privilege  appears  to  have  been  antiently 
granted  also  to  all  the  universities  of  Europe,  in  pursuance 
of  a  constitution  of  the  Emperor  Frederick,  a.d.  1158  {x). 
The  most  antient  charter  containing  this  grant  to  the 
university  of  Oxford,  was  28  Hen.  III.  a.d.  1244  ;  and  the 
privileges  thereby  granted  were  confirmed  and  enlarged 
by  almost  every  succeeding  prince,  down  to  King  Henry 
the  Eighth  ;  in  the  fourteenth  year  of  whose  reign,  the 
largest  and  most  extensive  charter  of  all  was  granted  ;  and 
this  last-mentioned  charter  is  the  charter  now  governing 
the  privileges  of  that  university  ;  and  a  charter,  somewhat 
similar  to  that  of  Oxford,  was  afterwards  granted  to 
Cambridge,  in  the  third  year  of  Queen  Elizabeth  ;  and 
subsequently  was  passed  the  statute  of  13  Eliz.  c.  29, 
whereby  the  legislature  recognised  and  confirmed  all 
the  charters  of  these  two  universities,  and  those  of  the 
14  Hen.  VIII.  (for  Oxford)  and  3  Eliz.  (for  Cambridge) 


(m)  4  Inst.  227  ;    Browne  v.   Renonard,    12  East,    12 ;    Thornton   v. 
Ford,  15  East,  634  ;    Tiimer  v.  Bates,  10  Q.  B.  292. 
(x)  3  Bl.  Com.  84. 
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[by  name  (?/), — which  Messed  Act,  as  Sir  Edward  Coke 
entitles  it  (z),  fully  established  the  civil  privileges  of  these 
universities.]  It  is  to  be  observed,  however,  that  the 
privilege  can  be  claimed  only  on  behalf  of  members 
who  are  defendants  ;  and  when  an  action  in  the  High 
Court  is  brought  against  such  member,  the  university 
enters  a  claim  of  conusance,  that  is,  claims  the  cognizance 
of  the  matter  ;  whereupon  the  action  is  withdrawn  from 
the  High  Court  and  transferred  to  the  university  court  (a) ; 
but  as  regards  the  university  of  Cambridge,  the  privilege 
is,  semble,  no  longer  exclusive  (7>).  The  procedure  in  the 
university  courts  is,  for  the  most  part,  regulated  according 
to  the  laws  of  the  civilians,  but  is  subject  to  any  specific 
rules  made  by  the  vice-chancellor  with  the  approval  of 
three  of  her  Majesty's  judges  ;  and  as  regards  appeals,  the 
procedure  thereon  is  like  that  on  appeals  from  other 
inferior  courts,  the  appeal  being  to  a  Divisional  Court  of 
the  High  Court  of  Justice  (c). 

X.  The  Court  of  Chivalry,  and  Courts  Martial. — 
There  was  anciently  a  court  military  called  the  Court  of 
Cliivalry,  held  before  the  lord  high  constable  and  the 
earl  marshal  of  England, — and  which  court  was  of  an 
eccentrical  character,  foreign  to  the  general  or  common 
law  of  the  realm.  And  although  this  court  was  not  a 
court  of  record,  yet  it  had  a  jurisdiction  criminal  as  well 
as  civil, — relating  to  deeds  of  arms  and  of  war  ;  and  to 
the  redressing  of  injuries  of  honour,  and   encroachments 

(y)  13  Eliz.  c.  29 ;    Ginnett  v.  March    21,    1892,    and  Order   in 

WhiUingham,    16    Q.    B.    D.    761  Council    of    23rd    August,    1894. 

(Oxford)  ;  and  Brownt  v.   Renou-  See  also  (as  to  both  Universities) 

ard,  12  East,  12  (Cambridge).  57  &  58  Vict.  c.  16,  s.  1,  sub-s.  (5); 

(z)  4  Inst.  227.  and  (as  to  Cambridge)  the  57  & 

(a)  Ginnett  v.  WhiUingham,  sup.  58    Vict.    c.    Ix.    (the   Cambridge 

(h)  19  &  20  Vict.  c.  xvii.  s.  18.  University  and  Corporation  Act, 

(c)  See    (as    to    Oxford)    25   &  1894). 

26  Vict.  c.  26,  s.  12 ;  and  Rules  of 
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in  matters  of  coat-armour,  precedency,  and  other  dis- 
tinctions of  families.  As  a  court  of  honour,  the  (Jourt 
gave  satisfaction  where  no  other  remedy  was  available,  by 
ordering  reparation  in  point  of  honour  ;  and  for  that 
purpose,  it  would,  e.g.,  compel  the  defendant  to  take  the 
lie  upon  himself,  or  to  make  such  other  submission  as 
the  law  of  honour  required  ;  but  the  Court  did  not  award 
pecuniary  satisfaction  or  damages.  The  Court  adjusted 
also  questions  concerning  the  right  to  armorial  ensigns, 
bearings,  crests,  supporters,  pennons,  and  the  like  ;  and 
it  determined  all  rights  of  place  and  precedence,  subject 
to  any  royal  patent  or  Act  of  Parliament.  But,  latterly, 
the  marshalling  of  coat  armour,  which  was  formerly  the 
pride  and  study  of  all  the  best  families  in  the  kingdom, 
fell  into  the  hands  of  certain  officers  called  heralds  ;  whose 
testimony  as  to  descent  (it  may  be  observed  incidentally) 
is  no  longer  of  the  same  weight  as  it  once  was  ;  nor  is 
such  testimony  even  admissible,  as  a  general  rule,  as 
evidence  in  courts  of  justice  ;  but  the  original  visitation 
books  of  the  Herald's  Office,  compiled  at  a  time  when 
progresses  were  solemnly  and  regularly  made  into  every 
part  of  the  kingdom,  to  inquire  into  the  state  of  families, 
and  to  register  such  marriages  and  descents  as  were 
verified  to  the  heralds  upon  oath,  are  still  allowed  to  be 
good  evidence  of  pedigree  {d).  The  method  of  com- 
mencing proceedings  in  the  Court  of  Chivalry, — as  regarded 
all  that  portion  of  the  jurisdiction  which  it  continued  to 
exercise, — was  by  petition  ;  and  the  trial  was  either  by 
witnesses  or  by  combat ;  and  an  ultimate  appeal  lay  to 
the  sovereign  in  person  (e).  But  the  Court  has  long  since 
ceased  to  exercise  any  jurisdiction  as  a  court, — scilicet,  of 
military  or   martial  law  ;  and,  indeed,  military  or  martial 

(d)  MaUheivsv.  Port,  Corah.  Q3;  Dig.    Courts;    Bac.  Abr.   Coxirts  ; 
Taylor  on  Evidence,  2nd  ed.  1358.  Parker's  Case,  1  Lev.  230  ;  Show. 

(e)  3  Bl.   Com.   68  ;  4  Bl.  Com.  Pari.  Ca.  60 ;  4  Inst.  125. 
267  ;   13  Ric.  2,  st.  1,  c.  2  ;    Com. 
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law  has  now  no  place  in  the  institutions  of  this  country, — 
unless  under  the  articles  of  war  established  under  the 
Army  Act,  1881  (44  &  45  Vict.  c.  58),  and  the  annual  Act 
which  brings  into  force  or  continues  in  force  yearly  in  every 
year,  and  for  no  longer  period,  the  Army  Act,  1881  ;  and 
all  offences,  cognisable  under  these  articles  of  war,  are 
tried  before  the  courts-martial  which  are  from  time  to  time 
constituted,  as  the  occasion  requires  and  as  is  provided 
for  by  the  Act;  and  no  appeal  lies  from  the  decision  of  a 
<;ourt-martial,  but  the  matter  comes  before  the  Queen 
personally,  that  is  to  say,  before  her  commander-in-chief 
of  the  forces. 


(  360  ) 


CHAPTER  IV. 

OF  THE  SUPREME  COURT  OF  JUDICATURE. 


We  now  proceed  to  consider  the  superior  courts  of  law 
and  equity,  and  the  changes  which  have  been  effected 
therein  by  the  Judicature  Acts  (a), — changes  the  general 
effect  of  which  has  been  to  unite  in  one  court  all  the 
superior  courts  theretofore  existing,  and  so  that  justice  is 
now  administered   in  a  single  supreme  court,  in   one  or 


(a)  The  Judicature  Acts  are  : — 
36  &  37  Vict.  c.  66  ;  37  &  38  Vict, 
c.  83 ;  38  &  39  Vict.  c.  77  ;  39  & 

40  Vict.  c.  59  ;  40  &  41  Vict.  c.  9  ; 

41  &  42  Vict.  c.  35  ;  42  &  43  Vict, 
c.  78 ;  44  &  45  Vict.  c.  68 ;  46  & 
47  Vict.  c.  29  ;  47  &  48  Vict.  c.  61  ; 
53  &  54  Vict.  c.  44  ;  54  &  55  Vict, 
c.  14  ;  54  &  55  Vict.  c.  53 ;  and 
57  &  58  Vict.  c.  16.  Various 
oi'ders  and  rules  of  practice  have 
from  time  to  time  been  made,  by 
the  "Rule  Committee"  of  the 
judges,  under  these  Acts,  the 
principal  of  which  (now  in  force) 
are  those  of  1883,  of  October, 
1884,  and  of  December,  1885  ;  but 
others  have  since  been  (and  are 
from  time  to  time  being)  added  to 
these,  e.g.,  those  of  July,  1886; 
of  December,  1886  ;  of  May,  1887; 
of  December,  1887 ;  of  August, 
1888  ;  of  December,  1889  ;  of 
June,  1891  ;  of  December,  1891  ; 
of  August,  1892 ;  of  August, 
1893  ;  of  November,  1893  ;  and  of 


October,  1894.  There  are  also  the 
orders  as  to  court  fees  of  January, 
1884,  and  July,  1884;  and  the 
rules,  as  to  funds  in  court,  of 
December,  1894, — with  some  few 
subsequent  orders  and  rules  inci- 
dental thereto  respectively,  be- 
sides a  great  variety  of  rules  under 
particular  statutes.  And  the 
multiplicity  of  these  (and  of 
other  like)  statutory  rules  having 
become  exceedingly  embarrassing, 
the  Rules  Publication  Act,  1893- 
(56  &  57  Vict.  c.  66),  has  been 
passed  to  regulate  (or  further 
regulate)  the  making  of  such  rules, 
and  to  provide  for  their  being 
duly  known  before  they  become 
operati\'e.  And  by  the  57  & 
58  Vict.  c.  16,  s.  4,  tiie  rule-making 
committee  of  the  judges  now  in- 
cludes the  President  of  the  Incor- 
porated Law  Society,  one  prac- 
tising barrister,  and  one  other 
person  appointed  hy  the  Lord 
Chancellor. 
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other  of  the  Divisions  of  which  an  appropriate  remedy  for 
all  manner  of  injuries  may  be  had. 

From  the  time  then  that  the  above  Acts  came  into 
operation — that  is  to  say,  on  the  1st  November,  1875 — 
the  jurisdictions  previously  vested  in  or  capable  of  being 
exercised  by  the  Court  of  Chancery,  the  Court  of  Queen's 
Bench,  the  Court  of  Common  Pleas,  the  Court  of 
Exchequer,  the  Court  of  Admiralty,  the  Court  of  Pro- 
bate, and  the  Court  for  Divorce  and  Matrimonial  Causes, 
were  transferred  to  and  became  vested  in  the  High  Court 
of  Justice,  so  as  to  effect  a  union  and  consolidation  of 
those  several  courts  ;  and  the  London  Court  of  Bankruptcy 
has  since  been  added  thereto  as  a  division  of  the  High 
Court  (6)  ;  and  all  these  Courts  therefore  now  constitute 
(in  conjunction  with  the  Court  of  Appeal,  newly  estab- 
lished by  the  Acts)  one  single  supreme  tribunal  wherein 
is  administered  both  law  and  equity, — so  that  if  any 
plaintiff',  petitioner  or  defendant  shall  advance  an  equitable 
claim  or  defence,  such  relief  is  given  therein  as  theretofore 
by  the  Court  of  Chancery  ;  and  all  legal  claims,  demands 
and  liabilities  existing  by  common  law,  custom,  or  statute, 
are  recoonized  and  given  effect  to  therein  as  theretofore 
by  any  of  the  above-mentioned  courts  (c). 

But  before  we  treat  further  of  the  constitution  of  this 
High  Court,  and  the  Divisions  of  which  it  consists,  it  will 
be  necessary,  in  order  to  explain  the  alterations  effected 
in  our  legal  system,  to  give  some  account  of  each  of  the 
above  courts  out  of  which  it  was  composed.  And  we  shall 
commence  with — 

I.  The  Court  of  Chancery,  otherwise  called  the  High 
Court  of  Chancery. — This  Court  [is  said  to  have  taken  its 
name  from  the  judge  who   presided   over  it,   the    Lord 

(b)  The  Bankruptcy  Act,   1883  (c)  36  &  37  Vict.  c.  66,  ss.  16» 

(Hi  &  47  Vict.  c.  52),  ss.  92—94.  24. 
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[Chancellor.  The  office  and  name  of  Chancellor  was 
certainly  known  to  the  C*ourts  of  the  Roman  emperors  ; 
and  from  the  Roman  empire,  it  passed  to  the  Roman 
Church, — hence  every  hishop  has  to  this  day  his  chan- 
cellor ;  and  when  the  modern  kingdoms  of  Europe 
were  established  upon  the  ruins  of  the  Roman  empire, 
almost  every  state  preserved  its  chancellor.  And 
although  the  chancellor  appears  to  have  had  different 
jurisdictions  and  dignities  in  the  different  states,  still,  in 
all  of  them,  he  seems  to  have  had  the  supervision  of  all 
charters,  letters,  and  such  other  public  instruments  of  the 
crown  as  were  authenticated  in  the  most  solemn  manner  ; 
and  when  seals  came  in  use,  he  had  invariably  the  custody 
of  the  great  seal.  And,  in  fact,  the  office  of  chancellor  or 
lord  keeper  (for  by  the  statute  5  Eliz.  c.  18  the  two 
designations  were  declared  to  be  exactly  the  same),  is 
with  us  at  this  day  created  by  the  mere  delivery  of  the 
Great  Seal  into  his  custody  (d)  ;  and  he  thereby  becomes, 
without  writ  or  patent,  an  officer  of  the  greatest  weight 
and  power  of  any  now  subsisting  in  the  kingdom,  and 
superior,  in  point  of  precedency,  (if  of  the  peerage,)  to 
every  temporal  lord  (e)  ;]  and  he  has  a  salary  of  10,000Z. 
per  annum  (/)  ;  he  [is  a  privy  councillor  by  his  office  (g}  ; 
and,  according  to  Lord  Chancellor  Ellesmere,  prolocutor 
(or  speaker)  of  the  House  of  Lords  by  prescription  (A) ; 
and  to  him  (under  the  Crown)  belongs  also  the  appointment 
of  all  justices  of  the  peace  throughout  the  kingdom — a 
power  which  (in  the  case  of  county  magistrates)  he  usually. 
exercises  on  the  nomination  of  the  lord  lieutenant.  And 
from    having   formerly    been    usually    an    ecclesiastic,  he 


{d)  Lamb.  Archeion,  65 ;  1  Roll.  15  &  16  Vict.  c.  87,  s.  16 ;  and 
Abr.  385.  36  &  37  Vict.  c.  66,  s.  13. 

(e)  Stat.  31  Hen.  8,  c.  10,  ss.  4,  (g)  Selden,  Office  of  Lord  Chan- 

8.  cellor,  sect.  8, 

(/)  14  &  15  Vict.  c.  82,  s.  17 ;  (h)  Of  the  Office  of  Lord  Chan- 

cellor, edit.  1561. 
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[became  keeper  of  the  king's  conscience  ;  visitor,  in  right 
of  the  king,  of  all  hospitals  and  colleges  of  royal  founda- 
tion ;  and  patron  of  all  the  king's  livings  of  the  value 
of  20^.  per  annum  or  under,  in  the  king's  books  (i); 
and  as  the  representative  of  the  Crown  (as  parens  patrur), 
he  is  also  the  general  guardian  of  all  infants,  idiots,  and 
lunatics  ;  and  has  the  general  superintendence  of  all 
charitable  uses  in  the  kingdom  ;  appoints  to  the  church 
livings  vested  in  Roman  C'atholics  ;  and  distributes  other 
offices,  dignities,  and  patronage. 

The  chancellor  used  to  exercise,  besides,  a  very  large 
jurisdiction  in  the  Court  of  Chancery,  the  principal  part 
of  which  was  concerned  with  that  portion  of  our  law 
which  is  called  equity, — although  a  not  inconsiderable 
portion  of  the  common  law  also  lay  within  the  jurisdiction 
of  the  Court  (k),  as  in  scire  facias  to  cancel  letters  patent, 
and  on  petitions  of  right,  traverses  of  office,  and  the  like. 

As  regards  the  distinction  between  law  and  equity^ 
and  their  administration  in  different  courts,  the  distinction 
is  sensible  enough  in   itself  (Z), — and   it  prevailed  also  in 

{()  Madox,  Hist,  of  Exchequer,  "petty  bag  office,"  as  to  which 

42;  Lord  Chancellor's  Case,  Ho-  see  12  &  13  Vict.   c.  109;   37  & 

bart,    214;    Gibs.  764;    1   Burn's  38  Vict.  c.  81,   s.   5;   and   42   & 

Ecc.  Law,  129.  43  Vict.  c.  78,  Sched.  I.).     And 

(k)  The  Court  of  Chancery  con-  as  to  the  Office  of  the  Crown  in 
sisted  of  two  distinct  tribunals,  one  Chancery,  see  37  &  38  Vict.  c.  81 
being  a  court  of  equity,  and  the  (The  Great  Seal  Offices  Act,  1874) ; 
other  a  court  or  office  of  common  40  &  41  Vict.  c.  41  (The  Crown 
law ;  and  out  of  the  latter  court  Office  Act,  1877) ;  43  &  44  Vict, 
(as  an  officina  justitia)  issued  all  c.  10  (The  Great  Seal  Act,  1880)  ; 
original  writs  passing  under  the  47  &  48  Vict.  c.  30  (The  Great 
Great  Seal,  and  all  commissions  of  Seal  Act,  1884) ;  and  53  Vict.  c.  2 
sewers,  lunacy,  and  the  like.  And  (The  Crown  Office  Act,  1890), — 
here  it  may  be  mentioned,  that  the  Office  of  the  Crown  in  Chan- 
some  of  these  writs  were  origin-  eery  being  wholly  distinct  from 
ally  kept  in  a  hamper  (whence  the  the  Crown  Office,  Q.  B.  Division, 
"  hanaper  office,"  as  to  which  see  as  to  which  see  infra. 
5  &  6  Vict.  c.  103),  and  others  in  (I)  Bacon,  De  Aug.  Scient. 
a,  little  sack  or  bag  (whence  the  lib.  viii.  ch.  3,  app.  45. 
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[the  Roman  law,  tlic  jus  pra;torium  (or  discretion  of  the 
])r!i;tor)  being  distinct  from  the  ler/es  (or  standing  hiws)  ;, 
l)iit  in  the  Roman  law,  the  power  of  administering  both 
law  and  equity  centred  eventually  in  one  and  the  same 
magistrate, — ^just  as  has  now  happened  in  the  English 
law,  by  the  effect  of  the  fusion  of  law  and  equity 
under  the  Judicature  Acts.  It  is  not  very  clear,  in 
what  manner  or  under  what  circumstances  the  admini- 
stration of  equity,  as  a  matter  distinct  from  law,  was 
first  established  in  this  country  ;  but  it  seems,  that 
there  was  a  frequent  failure  of  justice  in  the  common 
law  courts,  and  that  the  application  for  redress  had  to 
be  made  to  the  king  in  person,  who  was  wont  to  refer 
the  matter  to  his  chancellor, — for  him  to  decide  as 
the  circumstances  (^i.e.,  the  equity)  of  the  case  should 
require  ;  and  apparently,  in  these  early  times  the  chief 
judicial  employment  of  the  chancellor  was  in  devising 
new  writs,  directed  to  the  courts  of  common  law,  to  give 
remedy  in  cases  where  none  was  before  administered. 
And  to  quicken  the  diligence  of  the  clerks  in  the  Chancery,, 
who  were  too  much  attached  to  antient  precedent,  it 
was  provided  by  the  Statute  of  Westminster  the  Second 
(13  Edw.  I.)  c.  24, — called  the  statute  in  Consimili  Casu, 
— that  "  whensoever  from  thenceforth  in  one  case  a  writ 
"  shall  be  found  in  the  Chancery,  and  in  a  like  case, 
"  falling  under  the  same  right  and  requiring  the  like 
"  remedy,  no  precedent  of  a  writ  can  be  produced,  the 
"  clerks  in  Chancery  shall  agree  in  framing  a  new  writ : 
"  and  if  they  cannot  agree,  it  shall  be  adjourned  to  the 
"  next  parliament,  where  a  writ  shall  be  framed  by  consent 
"  of  the  learned  in  the  law,  lest  it  should  happen  for  the 
"  future  that  the  court  of  our  lord  the  king  be  deficient 
"  in  doing  justice  to  the  suitors." 

This  statute  in  Consimili  Casu  might,  with  a  little  pains 
on   the  part  of  the  clerks   of  the   Chancery,  and  a  little 
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[liberality  in  the  judges,  have  effectually  saved  the  necessity 
of  again  recurring  for  extraordinary  relief  to  the  king 
or  to  his  chancellor  (m), — but  neither  the  pains  nor  the 
liberality  were  present  ;  and  when  uses  of  land  were 
introduced,  towards  the  end  of  the  reign  of  Edw.  III.,  and 
the  courts  of  the  common  law  wholly  declined  to  recognize 
them,  the  separate  jurisdiction  of  the  Chancery,  as  a  court 
of  equity,  became  inevitable, — and  Waltham,  bishop  of 
Salisbury  and  chancellor  to  King  Richard  the  Second, 
afterwards  (by  a  strained  interpretation  of  the  Statute  in 
ConsimiU  Casii)  devised  the  writ  of  subpmna, — returnable 
to  the  Court  of  Chancery  only, — to  make  the  feoifee  to 
uses  accountable  to  his  cestui,  que  use  ;  and  the  writ  of 
subpoena  was  afterwards  extended, — by  the  same  chancellor 
and  in  spite  of  much  obloquy  and  opposition, — to  other 
matters  wholly  determinable  at  the  common  law  (n). 

These  uses  of  lands  were  from  the  first  regarded  by  the 
ecclesiastical  courts  as  binding  in  conscience  ;  and  suits  pro 
Icesione  fidei,  being  regarded  as  a  spiritual  oifence,  were 
entertained  by  the  ecclesiastical  courts  ;  and  although 
somewhat  checked  by  the  constitutions  of  Clarendon  (o), 
and  even  (it  is  said)  adjudged  to  be  contrary  to  law  in  the 
fourth  year  of  King  Henry  the  Third  ( p) ,  still  they  appear 
to  have  been  again  recognized  as  in  accordance  with  law, 
by  the  statute  Circumspecte  Agatis  (13  Edw.  I.)  (5-)  ;  and 

(m)  Blackstone  (vol.  iii.  p.  52)  obliged   to   pay   damages   to   the 

remarks,  that  this  was  the  opinion  party    aggrieved    by    what    was 

of  Fairfax,  a  very  learned  judge  in  thought  an  unfair  extension  of  the 

the  time  of  Edward  the  Fourth,  subpcena  (17  Ric.  2,  c.  6). 

who  says,  "  Le  subpcena  neserroit  (o)  10  Hen.  2,  c.  15  ;  Speed.  468. 

'my  cy  .foventement  use  come  il  eat  (^)  Fitzh.  Abr.  tit.  Prohibition, 

'  ore,    si   noxLs    attendomris    tiels  15. 

'  actions  sur  les   cases,   et   main-  (q)Berthelet,  Stat.  Antiq.  Lond. 

'  teinomus  le  jurisdiction   de  ceo  1531,    90   b  ;    3   Pryn   Rec.    336, 

'  court,  et  d'auter  courts." — Year  diflfering  from  Lyndewood,  Prov. 

B.  21  Edw.  4,  23.  1.  2,  t.  2,  and  from  the  Cotton  MS. 

{n)  Waltham  was  in  one  instance  (Claud.  D.  2). 
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[it  is  certain  that  the  chancellor  (who  was  in  those  times 
invariably  an  ecclesiastic)  was  in  no  way  eager  to  dis- 
countenance suits  of  this  nature  ;  and  suits  ipro  Icesione  fidei 
continued,  in  fact,  to  be  brought  in  the  ecclesiastical  courts 
till  late  in  the  fifteenth  century  (?'). 

It  appears  from  the  parliament  rolls  (s),  that  in  the 
reio-ns  of  Henry  the  Fourth  and  Fifth,  the  commons  were 
repeatedly  urgent  to  have  the  writ  of  snhjxiena  itself  entirely 
suppressed,  as  being  a  novelty  against  the  form  of  the 
common  law  devised  by  the  subtlety  of  Chancellor  Waltham, 
whereby  (it  was  said)  no  plea  could  be  determined  unless 
by  examination  and  oath  of  the  parties  according  to  the 
form  of  the  law  civil  and  the  law  of  holy  Church,  in 
subversion  of  the  common  law  ;  and  Henry  the  Fourth 
yielded  so  far  to  this  clamour  as  to  pass  the  statute 
4  Henry  IV.  c.  23,  whereby  judgments  at  law  were  declared 
irrevocable  unless  by  attaint  or  writ  of  error  ;  but  Henry 
the  Fifth  turned  a  deaf  ear  to  the  urgency  of  the  commons ; 
and  in  Edward  the  Fourth's  time,  the  process  by  bill  and 
snhpoena  was  become  the  established  practice  of  the  Court 
of  Chancery  (t). 

The  jurisdiction  on  auhpana  in  Chancery  appears,  how- 
ever, to  have  for  a  long  time  remained  very  limited  in  its 
extent  (ii)  ;  and  no  regular  judicial  system  at  that  time 
prevailed  in  the  chancery, — and,  in  fact,  no  professed 
lawyer  sat  in  the  court  from  the  times  of  the  Chief  Justices 
Thorpe  and  Knyvet,  successively  chancellors  to  King 
Edward  the  Third,  in  1372  and  1373  (x),  to  the  promotion 
of  Sir  Thomas  More  to  the  chancellorship  by  King  Henry 

(r)  Year  Book,  2  Hen.  4,  10  ;  11  (not  14  Edw.  3,  as  cited  1  Koll. 

Hen.   4,    88;    38  Hen.   4,  29;  20  Abr.  370,  &c.). 

Edw.  4,  10.  {«)  Diversity    des   Courtes,    tit. 

(.s)  Rot.  Pari.  4  Hen.  4,  Nos.  78  Chancery,  fol.  296,  Rastell's  edit, 

and  110  ;  4  Inst.  83 ;  1  Roll.  Abr.  a.d.  1534. 

370,  371,  372.  (x)  Spelm.    Gloss.    Ill  ;  Dugd. 

(0  Rot.  Pari.  14  Edw.  4,  No.  33  Cliron.  Ser.  50. 
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[the  Eighth,  in  1530,— after  which  time,  the  Great  Seal 
was  committed  indiscriminately  to  lawyers,  courtiers  iy), 
or  churchmen  (;:),  until  Serjeant  Puckering  w^as  made  lord 
keeper  in  1592,  and  the  office  of  Lord  Chancellor  has  ever 
since  then  been  filled  by  a  lawyer,  excepting  during  the 
short  interval  from  1621  to  1625,  when  the  seal  was 
entrusted  to  Dr.  Williams,  then  Dean  of  Westminster,  but 
afterwards  Bishop  of  Lincoln,  and  who  had  been  chaplain 
to  Lord  Ellesmere,  when  chancellor  (a). 

In  the  time  of  Lord  Ellesmere  (a.d.  1616),  the  conflict 
between  the  courts  of  law  and  equity  reached  a  crisis, — and 
"the  matter  being  referred  to  the  king,  he  (on  the  advice 
of  his  counsel)  gave  judgment  in  favour  of  the  court  of 
equity  (5). 

Lord  Bacon,  who  succeeded  Lord  Ellesmere,  reduced 
the  practice  of  the  court  into  a  more  regular  system  ;  but 
he  did  not  sit  long  enough  to  effect  any  considerable 
revolution  in  the  science  itself,  and  but  few  of  his  decrees 
have  been  of  any  great  consequence  to  posterity.  Nor 
did  his  successors,  in  the  reign  of  Charles  the  First,  do 
much  to  improve  the  system  ;  and  after  the  restoration  of 
Charles  the  Second,  the  seal  was  committed  to  the  Earl 
of  Clarendon,  who  had  withdrawn  from  practice  as  a 
lawyer  for  nearly  twenty  years  ;  and  subsequently  to  the 
Earl  of  Shaftesbury,  who,  (though  a  lawyer  by  education,) 
had  never  practised  at  all.  But  a  happier  state  of  things 
began  with  Sir  Heneage  Finch,  afterwards  Earl  of 
Nottingham,  who  succeeded  to  the  chancellorship  in  1673, 
and  who  is  reported  to  have  been  a  man  of  the  greatest 
abilities  and  most  uncorrupt  integrity'-,  a  thorough  master 
and  zealous  defender  of  the  laws,  and  of  a  genius  which 


(y)  Wriothesley,  St.  John,  and  (a)  Biog.  Brit.  4278. 

Hatton.  (h)  Whitelocke  of  Pari.  ii.  390  ; 

(z)    Goodrick,      Gardner,     and  1  Chan.  Rep.  Append.  11. 
Heath. 
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[enabled  him  to  discover  and  to  pursue  the  true  spirit 
of  justice  through  and  notwithstanding  all  its  technical 
embarrassments.  The  then  great  extension  of  trade  and 
the  then  recent  abolition  of  the  military  tenures,  co- 
operated, moreover,  with  the  abilities  and  genius  of  that 
Lord  Chancellor  ;  and  he  was  enabled,  in  the  course  of 
nine  years,  to  build  up  a  system  of  jurisprudence  and 
jurisdiction  upon  wide  and  rational  foundations  ;  and  he 
has  consequently  been  regarded  as  the  founder  and 
Justinian  of  the  more  modern  equitable  system,  although 
that  was  afterwards  extended  and  improved  by  other  great 
men  his  successors  in  the  chancellorship. 

The  judicial  duties  of  the  Court  of  Chancery  were  from 
an  early  period  shared  in  some  measure  by  the  Master  of 
the  Rolls, — an  officer  of  great  dignity,  and  who,  although 
originally  appointed  only  for  the  superintendence  of  the 
writs  and  records  appertaining  to  the  common  law  side 
of  the  court  (c),  yet  afterwards  sat  on  the  equity  side  as 
a  separate  though  subordinate  judge  ;  and  there  being- 
some  question  as  to  the  authority  of  the  Master  of  the  Rolls 
to  hear  and  determine  causes,  therefore,  by  the  3  Geo.  II. 
c.  30,  it  was  declared,  that  all  orders  and  decrees  by  him 
made,  except  such  as  by  the  course  of  the  court  were 
appropriated  to  the  Great  Seal  alone,  should  be  valid, 
subject  nevertheless  to  be  discharged  or  altered  by  the 
Lord  Chancellor  (d)  ;]  and  by  the  3  &  4  Will.  IV.  c.  94, 
s.  24,  the  Master  of  the  Rolls  was  authorized  to  hear 
motions,  pleas,  and  demurrers,  as  well  as  causes  generally, 
which  should  be  set  down  for  hearing  before  him  (e). 

The  business  of  the  Court  of  Chancery  latterly  increased 
to  such  an  extent,  that  the  Lord  Chancellor  and  the  Master 
of  the  Rolls  together  became  unable  to  cope  with  it  ;  and 

(c)  4  Inst.  82;  44  &  45  Vict.  (e)  See  36  &  37  Vict.  c.  66,  s.  16, 
c.  68.                                                        sub-s.  (1). 

(d)  3  Bl.  Com.  450. 
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it  was  found  necessary,  in  the  year  1813,  to  appoint 
another  assistant  to  the  Lord  Chancellor,  in  his  judicial 
functions,  under  the  title  of  Vice-Chancellor  of  England  (  /') ; 
and  after  the  transfer  to  the  Court  of  Chancery  of  the 
equity  business  of  the  Exchequer,  which  took  place  in 
the  year  1841,  two  more  Vice-Chancellors  were  added  (g), — 
each  of  the  three  Vice-Chancellors  sitting,  (like  the  Master 
of  the  llolls,)  separately  from  the  Lord  Chancellor.  A 
further  addition  was  afterwards  made  of  two  judges,  called 
the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery  (A); 
and  this  court  of  appeal  consisted,  when  the  Judicature 
Acts  came  into  operation,  of  the  Lord  Chancellor  together 
with  these  two  Lords  Justices  ;  and  such  court  of  appeal 
possessed  all  the  jurisdiction  exercised  by  the  Lord 
Chancellor  himself,  so  far  as  the  judicial  business  in 
Chancery  was  concerned  ;  and  from  this  court  of  appeal 
an  ultimate  appeal  lay  to  the  House  of  Lords.  But  the 
Lord  Chancellor  might  still  have  sate  alone  to  hear  appeals 
from  the  Court  of  Chancery  ;  and  he  and  the  court  of 
appeal  might  also  have  re-heard  their  own  decisions, — 
whereby  the  necessity  of  appealing  to  the  House  of  Lords 
was  in  many  cases  obviated. 

IL  The  Court  of  Queen's  Bench. — This  Court  was  so 
called  because  the  sovereign  used  formerly  to  sit  there  in 
person, — whence  the  style  of  the  court  was  coram  ipsa 
regind  or  (as  the  case  might  be)  coram  rege  scipso  ;  and 
this  court  was  the  supreme  court  of  common  law  in  the 
kingdom  (e).  [This  court  from  the  very  nature  and 
constitution  of  it,  was  not,  nor  could  be,  fixed  to  any 
certain  place,  but  followed  the  sovereign's  person  wherever 

(/)  53  Geo.  3,  c.  24.  (A)  14  &  15  Vict.  c.  83,  and  30  & 

(g)  5  Vict.    c.   5,  s.   19  ;    14  &  31  Vict.  c.  64. 
15  Vict.  c.  4  ;  and  15  &  16  Vict.  {i)  4  Inst.  73. 

c.  80,  ss.  52—58. 
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[he  went, — for  which  reason  all  process  which  issued  out 
of  this  court  in  the  sovereign's  name  was  originally  made 
returnable  uhicunque  fuerimus  in  Anglid  ;  and  by  a  special 
provision  contained  in  the  ArticuU  super  Cartas,  the  king's 
chancellor,  and  the  justices  of  his  bench,  were  by  law 
required  to  follow  the  sovereign,  so  that  he  might  have  at 
all  times  near  unto  him  some  officials  learned  in  the 
law  (k). 

The  jurisdiction  of  the  court  was  very  high  and  tran- 
scendent. For,  Firstly,  it  kept  all  inferior  jurisdictions 
within  the  bounds  of  their  authority,  and  might  either 
remove  their  proceedings  to  be  determined  before  it,  or 
prohibit  their  further  progress  below  (/)  ;  Secondly,  it 
superintended  all  civil  corporations  in  the  kingdom  ; 
Thirdly,  it  commanded  magistrates  and  others  to  do  what 
their  duty  required,  in  every  case  where  there  was  no 
other  specific  remedy  ;  Fourthly,  it  protected  the  liberty 
of  the  subject  by  a  speedy  and  summary  interposition  ; 
and  Fifthly,  it  took  cognizance  of  both  criminal  and  civil 
causes, — the  former  in  what  was  called  the  crown  side  (m), 
and  the  latter  in  the  plea  side  (n),  of  the  court.]  The 
jurisdiction  on  the  crown  side  of  the  court  will  be  con- 
sidered hereafter  (o)  ;  but  on  its  plea  side,  the  court 
exercised  (though  originally  by  usurpation  grounded  on 
a  legal  fiction)  (p)  a  general  jurisdiction  and   cognizance 

{k)  28  Edw.  1 ,  c.  5.  of    Queen's    Bench    originated   as 

[1)    Farquharson     v.     Morgan,  follows :— The  jurisdiction  of  the  . 

[18941  1  Q.  B.  552.  court  in  civil  actions  was  formerly 

(    ^  r    *■    7   V  t     o    '>0  •   '>'i  Sl  confined  to  actions  of  trespass   or 

24  Vict.  c.   54;  the  Crown  Suits  other  injury,  committed  t'.-fi^  arm., 

Act,  1865  (28  &  29  Vict.  c.  104) ;  ^"^  ^^   ^^^^^   ^'^^'°"'  (°*'^«^  ^^^" 

and  the  Crown  Office  Rules,  1886.       ^°^^«"^  ''''^^^'  ^"  ^^""^^  ^^"^  ^^^^°- 

dant  was  an  officer  of  the  court,  or 
(n)  6  Geo.  4,  c.  82.  ^^^  j^^  ^^^  custody  of  the  marshal 

(o)  Vide  post,  Book  v. ,  chap.  xiii.       of  the  court ;  and  in  order  to  extend 

and  xiv.  and  Book  vi.  the  jurisdiction  to  actions  against 

( p)  This  usurpation  of  the  Court      any    defendant,    the    fiction   was 
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of  all  actions  between  subject  and  subject, — excepting  only 
matters  affecting  the  revenue  of  the  crown,  which  last 
mentioned  matters  were  assigned  to  the  Court  of  Exchequer  ; 
and  excepting  also  matters  appertaining  to  the  realty, 
which  were  within  the  exclusive  jurisdiction  of  the  Court 
of  Common  Pleas.  And  from  the  judgments  of  the 
Queen's  Bench,  proceedings  by  way  of  error  lay  ultimately 
to  the  House  of  Lords,  there  having  been  an  intermediate 
appeal  to  the  Excliequer  Chamber,—^  court  which  had 
been  originally  constituted  as  a  court  of  error  for  the 
Court  of  Exchequer,  by  the  31  Edw,  III.  st.  1,  c.  12,  but 
wTiich  was  afterwards  remodelled  by  the  ]  1  Geo.  IV.  & 
1  Will.  IV.  c.  70,  s.  8,  whereby  it  was  constituted  a  court 
of  error  (or  of  appeal)  from  the  judgments  of  all  the  three 
superior  courts  of  common  law, — the  judges  of  the  Court 
being  the  judges  of  the  three  superior  courts,  other  than 
of  the  court  whose  judgment  was  to  be  revised. 

III.  The  Court  of  Common  Pleas  (otherwise  sometimes 
called  the  Court  of  Common  Bench). — This  Court  took 
cognizance  of  all  actions  between  subject  and  subject, 
including  real  actions,  and  actions  appertaining  to  the 
realty  ;  and  over  real  actions  (properly  so  called),  this 
Court  exercised  originally  an  exclusive  jurisdiction, — as 
also  over  fines  and  recoveries,  while  those  modes  of 
assurance  existed,  and  over  the  forms  of  conveyance  by 
deed  acknowledged  which  (in  the  case  of  married  women) 

invented  of  .mrmising  that  the  de-  sex    (as  the   case  might  be),  was 

fendant  had  committed  a  breach  of  issued  against  him, — by  virtue  of 

the  peace  in  Middlesex  or  any  other  which  he  was  .supposed  to  be  com- 

county  in  which  the  court  sat,  and  mitted  to  the  custody  of  the  marshal, 

in  which  it  was  consequently  held  so  as  to  bring  him  within  the  juris- 

to  possess  an  extraordinary  crimi-  diction  of  the  court ;  and  to  this 

nal  jurisdiction  ;  and  by  aid  of  this  was   added,  under  the   ac    etiam 

false  suggestion,  a  writ,  called  a  clause,  the  ground  of  action  wliich 

bill  of   Middlesex,  or   a    writ    of  it  was  the    real  intention  of  the 

latitat  founded  on  a  bill  of  Middle-  parties  to  try. 

2  B  2 
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were  afterwards  substituted  for  them  (y)  ;  and,  in  modern 
times,  this  court  was  entrusted  with  an  exclusive  juris- 
diction in  election  matters,  including  all  matters  arising 
under  the  Parliamentary  Elections  Act,  1868  (r),  or  under 
the  Corrupt  Practices  (Municipal  Elections)  Act,  1872  (s)  ; 
and  from  the  judgments  of  this  court,  proceedings  in  error 
lay,  primarily  to  the  Exchequer  Chamber,  and  ultimately 
to  the  House  of  Lords. 

IV.  The  Court  of  Exchequer  : — [By  the  antient  Saxon 
constitution  there  was  only  one  superior  court  of  justice 
in  the  kingdom, — namely,  the  wittenagemote, — having 
cognizance  of  both  civil  and  spiritual  cases  ;  and  at  the 
Conquest,  the  Conqueror  had  his  aula  regis,- — which 
corresponded  (in  all  essentials)  with  the  Saxon  wittenage- 
mote  ;  and  the  Court  of  Common  Pleas  was,  in  fact, 
derived  out  the  aula  regis,  the  severance  taking  place  in 
the  time  of  King  John  :  and  the  Court  of  Chancery  was 
also,  in  fact,  derived  out  of  the  aula  regis  ;  and  subsequently, 
the  Exchequer  also  was  derived  out  of  the  aula  regis,  as 
the  Court  for  revenue  matters  ;  and  the  jurisdiction  which 
thereafter  remained  to  the  aula  regis  w^as  the  jurisdiction 
(civil  and  criminal)  which  fell  to  (or  which  then  remained 
with)  the  King's  Bench  {t).'\ 

The  Court  of  Exchequer,  then,  was  at  first  intended 
principally  to  order  the  revenues  of  the  crov^T],  and  to 
recover  the  king's  debts  and  duties  (u), — though  it  after- 
wards  acquired    (by    usurpation    grounded    on    a    legal 

(7)  4  Inst.  99.  of  these,  recourse  might  be  had  to 

(r)  31  &  32  Vict.  c.  125.  i^  ^^  correct  any  error  of  Imv  in 

(«)  35  &  36  Vict.  c.  60.  *^®  proceedings  ;  but  this  superin- 

tendence was  taken  from  it  by  the 
(0  The  King  s  Bench  originally       jj  ^^^   ^  ^  ^  ^^..^j   4_  ^    ^^^  ^^  S. 

retained   the   superintendence    of 

.,,,,.  .  (?t)  4Inst.  103— 116;  ^^orwey- 

the    other   two   superior   courts  ;  ttt  «» 

.    1    r.      •    i  i     •        V      -ii  General  v.  Sewell,  4  Mee.  &  W.  77. 

and  after  judgment  given  by  either 
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fiction)  (a-)  the  additional  character  of  an  ordinary  court 
of  justice  between  subject  and  subject ;  and  the  court 
consisted  of  two  divisions,  the  Receipts  Department^ — for 
the  management  of  the  royal  revenue  ;  and  the  Judicial 
Department,  with  which  alone  we  are  concerned  at 
present.  And  down  to  comparatively  modern  times  the 
Exchequer  (regarded  as  a  Court  of  Justice)  was  both  a 
court  of  equity  and  a  court  of  common  law  (_y)  ;  but,  by 
the  5  Vict.  c.  5,  the  equitable  jurisdiction  of  the  court  was 
transferred  to  the  Court  of  Chancery,  and  its  revenue 
business  was  transferred  to  the  Queeris  Remembrancer  in 
the  Exchequer  (c).  The  Court  of  Exchequer,  therefore, 
when  the  Judicature  Acts  came  into  operation,  consisted 
of  a  revenue  side  and  a  common  law  (or  p)ied)  side  ;  and 
on  the  revenue  side,  it  ascertained  and  enforced  the 
proprietary  rights  of  the  crown  against  the  subjects  of 


(a;)  This  usurpation  of  the  Court 
of  Exchequer  originated  as  fol- 
lows : — According  to  its  original 
constitution,  it  was  the  duty  of  this 
court  to  call  the  king's  farmers 
and  debtors  to  account ;  and  these 
farmers  and  debtors  were  privi- 
leged, in  their  turn,  to  sue  and 
implead  in  the  same  court  all 
persons  owing  them  money,— and 
for  this  purpose,  they  resorted  to 
a  writ  called  a  quo  ininxis,  in  which 
the  plaintiff  suggested  that  he  was 
the  king's  farmer  or  debtor,  and 
that  the  defendant  had  done  him 
the  injury  or  damage  complained 
of,  quo  minus sufficiens existit  ("by 
which  he  is  the  less  able")  to  pay 
the  king  his  debt  or  rent ;  and  by 
gradual  connivance,  this  surmise 
of  being  debtor  to  the  king  was 
allowed  to  be  inserted  by  plaintiffs 
who  were  not  in  fact  debtors  to  the 


king  at  all,  and  came  to  be  con- 
sidered as  mere  words  of  course, 
so  as  to  open  the  court  to  litigants 
generally.  Moreover,  the  same 
fiction  was  permitted  on  the  equity 
side  of  the  court.  And  when  the 
writ  of  quo  miiitis  was  abolished,  by 
2  &  3  Will.  4,  c.  39,  the  new  method 
which  was  then  substituted,  gave 
a  direct  and  proper  jurisdiction  to 
this  court,  in  matters  of  private 
debt  generally. 

(y)  3  Bl.  Com.  45. 

(z)  Attorney -General  v.  Hallett, 
15  Mee.  &  W.  687.  By  the  22  & 
23  Vict.  c.  21,  and  24  &  25  Vict, 
c.  92,  the  office  of  Queen's  Remem- 
brancer was  regulated,  and  the 
practice  and  procedure  on  the 
revenue  side  of  the  Court  of 
Exchequer  was  amended.  (See 
General  Rules,  7  H.  &  N.  505.) 
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the  realm  (a)  ;  while  on  its  plea  side,  it  administered 
redress  between  subject  and  subject, — but  without  any 
jurisdiction  either  in  dower  or  in  quare  impedit,  which 
two  latter  actions  belonged  to  the  Court  of  Common  Pleas 
exclusively  ;  and  from  the  judgments  of  the  Exchequer, 
proceedings  in  error  lay  primarily  to  the  Exchequer 
Chamber,  and  ultimately  to  the  House  of  Lords. 

V.  The  High  Court  of  Admiralty. — This  court  had 
jurisdiction  to  try  and  determine  all  maritime  causes, — 
that  is  to  say,  all  injuries  committed  on  the  high  seas  ; 
and,  generally  speaking,  and  with  the  exception  of  any 
case  otherwise  provided  for  by  Act  of  Parliament  (b),  all 
causes  so  triable  must  have  been  causes  arising  wholly 
upon  the  sea,  and  not  within  the  precincts  of  any  county, 
— [the  statute  15  Ric.  II.  c.  3  having  declared,  that  the 
court  of  the  admiral  should  have  no  manner  of  cognizance 
of  any  contract  or  of  anything  done  within  the  body 
of  any  county,  either  by  land  or  by  water  (c)  ;  and  the 
court  therefore  had  no  jurisdiction  in  wreck  of  the  sea, — 
for  that  must  be  cast  on  land  before  it  becomes  a  wreck  ; 
but  the  court  had  jurisdiction  as  regards  flotsam,  jetsam, 
and  ligan,  and  also  (under  the  provisions  of  particular 
statutes)  with  regard  to  salvage.  And  when  part  of  a 
contract  (or  other  cause  of  action)  arose  upon  the  sea,  and 
part  upon  the  land,  the  common  law  jurisdiction  excluded 
the  admiralty  jurisdiction  (d)  ;  and  therefore,  though  purely 
maritime  acquisitions,  which  are  earned  and  become  due 
wholly  on  the  high  seas — as  seamen's  wages — fall  properly 
within  the  admiralty  jurisdiction, — even  when  the  contract 


(a)  28  &  29  Vict.  c.   104 ;  44  &  (c)  As  to  what  is  intra  corpus 

45  Vict.  c.  68 ;  Ord.  Ixviii.  (1883),  comitatils,    see   Com.    Dig.   Admi- 

rr.  2,  3  and  4 ;   and    the   Crown  ralty    (E.    14);    Jac.    Law   Diet. 

Office  Rules,  1886.  "Admiral." 

(6)  3  &  4  Vict.  c.  65.  {d)  Co.  Litt.  261. 
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[for  them  is  made  upon  land  {e), — yet,  in  general,  if  a 
contract  be  made  in  England  (e.g.^  a  charter-party)  but 
is  to  be  executed  on  the  seas, — or  if  a  contract  {e.g.^  a 
bond  to  pay  money)  be  made  upon  the  seas,  but  it  is  to 
be  performed  in  England, — these  contracts  belong  not 
to  the  admiralty  jurisdiction,  but  to  the  courts  of  common 
law  (/).  It  is  to  be  observed,  however,  that  where  the 
admiralty  jurisdiction  reaches  to  the  original  subject- 
matter  in  the  cause,  the  jurisdiction  will  reach  (or  extend) 
also  to  all  consequential  questions, — though  these  latter 
might  otherwise  have  been  properly  determinable  at  the 
common  law  ((/)  ;  e.g.,  a  suit  for  beaconage  (the  beacon 
standing  on  a  rock  in  the  sea)  might  be  brought  in  the 
admiralty,  the  admiral  having  an  original  jurisdiction 
over  beacons  (A).]  And  in  addition  to  its  general  juris- 
diction over  maritime  causes,  the  Court  of  Admiralty  (under 
a  special  commission  in  that  behalf)  adjudicated  also  on 
prize  of  loar  (/)  ;  and  (when  the  matter  was  specially 
referred  to  it  by  the  Crown)  (k)  on  booty  of  war.  The 
Court  adopted,  in  its  practice,  many  of  the  principles  of 
the  civil  law  ;  and  also,  as  occasion  required,  made  use  of 
the  Rhodiau  laws,  and  the  laws  of  Oleron — bodies  of  law 
derived  respectively  from  the  island  of  Rhodes  in  the 
Mediterranean,  and  the  island  of  Oleron  in  France  (/). 
And  from  the  sentence  of  the  admiralty  judge,  an  appeal 
used  to  lie,  in  general,  to  the  Court  of  Delegates,  when  that 
tribunal  existed  ;  and  from  certain  of  the  "  vice-admiralty 

(e)  1  Ventr.  146.  liodney   (in  error),  2  liro    P.   C. 

(/)  Bridgemaii'a  Case,  Hob.  23 ;  423  ;  Faith  v.  Pearmn,  6  Taimt. 

Hale,  Hist.  C.  L.  35  ;  Le  Caux  v.  439. 

Eden,  Doug.  572.  (k)  3  &   4  Vict.    c.   65,  s.  22 ; 

(g)  13  Rep.  53  ;  Ridley  v.  Eggles-  The   Banda  and   Kirwee   Booty, 

field,  2 Lev.  25  ;  Hardr.  183.  Law  Rep.,  1  Ad.  &  Ecc.  pp.  109— 

{h)  Crosse  v.  Digges,  1  Sid.  158.  269. 

(i)   2    Chit.    Gen.    Pr.    538  a ;  [1)  Hale,   Hist.    C.  L.  36 ;   Co. 

1  Doug.   594  ;  Lindo  v.   liodney,  Litt.  11. 

2  Doug.     613     n.  ;     Mitchell     v. 
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courts  "  (that  is  to  say,  courts  with  an  admiralty  juris- 
diction established  in  her  Majesty's  possessions  beyond 
the  seas),  appeals  might  be  brought  either  before  the 
Court  of  Admiralty  in  England,  or  before  the  Sovereign 
in  Council  (ni).  [But  in  the  particular  case  of  prize 
vessels  taken  in  time  of  war  in  any  part  of  the  world,  and 
condemned  in  any  courts  of  admiralty  or  vice-admiralty 
as  lawful  prize,  the  appeal  lay  to  certain  commissioners, 
called  Lords  Commissioners  in  Prize  Cases  ;  and  this  was 
by  virtue  of  divers  treaties  with  foreign  nations;  by  which, 
courts  were  established  in  all  the  maritime  countries  of 
Europe,  for  the  decision  of  this  question,  "  whether  lawful 
prize  or  not," — for  that  being  a  question  between  subjects 
of  different  states,  it  belonged  entirely  to  the  law  of 
nations,  and  not  to  the  municipal  laws  of  any  one  country 
to  determine  it.]  However,  by  the  2  &  3  Will.  IV.  c.  92, 
the  appellate  jurisdiction  of  the  court  of  delegates  was 
transferred  to  the  sovereign*  in  council  ;  and,  by  the  3  & 
4  Will.  IV.  c.  41,  s.  2,  appeals  in  prize  suits,  and  in  other 
proceedings  in  the  admiralty  or  vice-admiralty  courts,  or 
in  any  other  court  abroad,  which  might  at  the  date  of  that 
Act  have  been  made  either  to  the  High  Court  of  Admiralty 
or  to  the  Lords  Commissioners  in  Prize  Cases,  were 
directed  in  future  to  be  made  to  the  sovereign  in  council  ; 
and  by  the  statute  last  named,  as  amended  by  the  6  & 
7  Vict.  c.  38  and  7  &  8  Vict.  c.  69,  the  Privy  Council 
was  empowered  to  refer  all  such  appeals  to  the  Judicial 
Committee  thereof ;  and  although  the  3  &  4  Will.  IV. 
c.  41,  s.  2,  has  been  repealed  by  the  Colonial  Courts  of 
Admiralty  Act,  1890  (53  &  54  Vict.  c.  27),  the  right  of 
appeal  to  the  Privy  Council,  remains  unaffected  ;  and  by 
the  54  &  55  Vict.  c.  53,  s.  4,  it  is  expressly  enacted,  that 
the  High  Court  of  Justice  (Admiralty  Division)  shall  be 
a  Prize  Court  withiti  the  meaning  of  the  Naval  Prize  Act, 

(m)  3  Bl.  Com.  69. 
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1864  (27  &  28  Vict.  c.  25),  and  shall  have  all  the  juris- 
diction of  the  Court  of  Admiralty,  and  that  the  appeal 
therefrom  shall  be  to  the  Privy  Council. 

VI.  and  Vn.  Regarding  the  Court  of  Bankruptcy,  the 
Court  of  Probate,  and  the  Court  for  Divorce  and  Matri- 
monial Causes,  it  is  sufficient  here  to  barely  mention  them,  as 
they  have  been  elsewhere  sufficiently  noticed  already  (n). 

Such  having  been  the  several  courts  which,  under  the 
Judicature  Acts  before  referred  to  have  been  united  and 
consolidated  together  in  the  High  Court  of  Justice,  we 
shall  now  proceed  to  briefly  describe  the  judges  who 
presided  over  them,  at  the  date  of  such  union  and  consoli- 
dation. And,  Firstly,  with  regard  to  the  Court  of  Chancery, 
we  have  already  said  enough  regarding  the  judges  of  that 
court.  But,  Secondly,  with  regard  to  the  Courts  of  Queen's 
Bench,  Exchequer,  and  Common  Pleas,- — which  were 
usually  described  collectively  "  as  the  Superior  Courts  of 
Common  Law,"  or,  as  the  "  Courts  at  Westminster," — 
they  were  each  presided  over  by  a  chief  justice  (called  in 
the  Court  of  Exchequer  the  Chief  Baron) ;  and  comprised, 
in  addition,  certain  "  puisne  "  judges,  who,  in  the  Court 
of  Exchequer,  were  designated  "  Barons."  All  of  these 
judges  taken  collectively  were  popularly  called  the  judges 
of  the  land,  or  simply  the  judges  ;  and  they  were  of  high 
dignity  and  precedence, — taking  rank  before  baronets,  and 
being  the  constitutional  advisers  of  the  House  of  Lords  in 
matters  of  law.  The  number  of  them  varied  at  different 
periods  of  our  legal  history  (o)  ;  it  remained  fixed  for  a 
long  period  at  twelve  ;  but  (in  consequence  of  the  increase 
of  business)  an  additional  judge  was  appointed,  about  the 
beginnine  of  the  reign  of  Will.  IV.,  to  each  of  the  three 
courts  {p )  ;  and  by  the  31  &  32  Vict.  c.  125,  a  further 

(?0   Vide  mp.  vol.  ii.  pp.   144,  (p)  11  Geo.  4  &  1  Will.  4,  c.  70, 

229.  ss.  1,2. 

(o)  Dugd.  Orig.  Jurid.  ch.  18. 
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increase  in  their  number  was  authorized  with  reference  to 
the  jurisdiction  (election  petitions)  conferred  upon  them 
by  that  Act  (q).  Also,  by  the  30  &  31  Vict.  c.  68,  certain 
parts  of  the  business  of  the  courts  which  used  to  be  disposed 
of  by  the  judges  sitting  in  chambers,  was  directed  to  be 
dealt  with  (in  the  first  instance,  and  subject  to  an  appeal 
to  the  judge)  by  the  Masters  of  the  courts  under  general 
rules  issued  for  that  purpose  (r).  These  judges  were  all 
created  by  letters  patent  ;  and  by  the  12  &  13  Will.  III. 
c.  2,  they  were  made  irremovable,  except  upon  the  address 
of  both  houses  of  parliament.  The  title  of  the  chief  judge 
of  the  Court  of  Queen's  Bench  was  the  "  Lord  Chief  Justice 
of  England,"  and  he  had  a  salary  of  8,000L  a  year;  while 
the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  and 
the  Lord  Chief  Baron  of  the  Court  of  Exchequer  of  Pleas, 
had  each  a  salary  of  7,000/.  a  year,  the  other  judges  of  the 
three  superior  courts  of  common  law  having  a  uniform 
salary  of  5,000/.  a  year  each.  Thirdly,  with  regard  to  the 
High  Court  of  Admiralty,  that  court  was  presided  over  by 
a  judge  appointed  by  the  Crown,  who  formerly  sat  as  the 
Lord  High  Admiral's  deputy,  and  who  also  (but  by  virtue 
of  separate  commissions)  presided  over  the  Prize  Court. 
Lastly,  the  Court  of  Bankruptcy  was  presided  over  by  one 
of  the  Vice-Chancellors  of  the  Court  of  Chancery ;  and  the 
Court  of  Probate  and  the  Court  of  Divorce  and  Matrimonial 
Causes  were  presided  over,  respectively,  by  the  "  Judge  of 
the  Probate  Court,"  as  established  by  the  20  &  21  Vict, 
c.  77,  and  (except  at  the    sittings   of  the  full   Court   of 

(q)  31  &  32  Vict.  c.  125,  s.  11.  42  &  43  Vict.   c.  78  and  Ord.  liv. 

(r)  The  business  which  can  be  (1883),    rr.   13 — 16,   the  offices  of 

transacted  by  the  Masters  for  the  the  Masters  of  the  Supreme  Court 

judges  now  depends  upon  Ord.  liv.  have  been  re-arranged  on  a  fresh 

(1883),   rr.    11  and  12;  and  it  in-  basis,    and    a    Central    Office  has 

eludes    everything    that    can    be  been  established, — which  office  is 

transacted  by  a  judge  at  chambers,  placed  under  the  joint  control  of 

with  certain  specified  exceptions.  the  Masters. 
It  may   be   noticed,  that,  by  the 
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Divorce)  by  the  "  Judge  ordinary,"  as  established   by  the 
20  &  21  Vict.  c.  85,  in  manner  formerly  mentioned  (s). 

Such  having  been  the  different  courts,  and  the  judges 
of  the  different  courts,  out  of  which  Her  Majesty's  High 
Court  of  Justice  was  composed,  it  is  next  to  be  remembered, 
that  the  High  Court  forms  one  of  two  permanent  Divisions 
of  the  Supreme  Court  of  Judicature, — the  other  Division 
being  the  Court  of  Appeal  ;  and  the  remainder  of  this 
chapter  shall  be  devoted  to  a  consideration  of  these  two 
Divisions  of  the  Supreme  Court  in  their  order. 

Firstly,  the  High  Court  of  Justice. — This  court  is  con- 
stituted a  superior  court  of  record  ;  and  to  it  is  transferred 
the  jurisdiction  which,  when  the  Judicature  Acts  came  into 
operation,  belonged  to  the  several  courts  of  which  we  have 
already  spoken,  and  also  the  common  law  jurisdiction 
which  at  the  same  date  belonged  to  the  Palatinate  Courts 
of  Lancaster  and  Durham,  and  the  jurisdiction  apper- 
taining to  all  commissions  of  assize,  of  oyer  and  terminer, 
and  of  gaol  delivery.  And  of  the  palatinate  courts,  and  of 
the  assize  courts,  some  account  may  be  here  desirable. 

And,  Firstly,  with  respect  to  the  Palatinate  Courts. — ^In 
the  counties  palatine  of  Lancaster  and  Durham,  there  were, 
at  the  date  of  the  Judicature  Acts,  courts  both  of  law  and 
of  equity,  held  before  the  respective  chancellors  of  those 
counties  palatine,  or  before  judges  specially  commissioned 
for  that  purpose   (t)  ;     and  these   courts  were    formerly 

(n)  Vide  sup.  vol.  ii.  pp.  188,  229.  77  ;  Fisher  v.  Patten,  2  Ley,  74), 

(t)  4  Inst.   213,  218  ;  Finch,  R.  —which,  as  Blackstone  (vol.   iii, 

452.     It  may  be  useful  to  mention  p.    78)    remarks,   is  a  thing  very 

here,  that  there  was  also  a  court  distinct  from  the  county  palatine 

called    The   Court  of   the  Duchy  of   Lancaster,    inasmuch    as    the 

Chamber  of  Lancaster  ;  and  which  duchy  includes  much  territory  at 

court  has    (or   had)  a  concurrent  a  distance  from  the  county  pala- 

jurisdiction  with  Chancery  as  to  tine,     and    particularly     a     very 

matters  in  equity  relating  to  lands  large  district    surrounded  by  the 

holden  of  the  Crown  in  right  of  city  of  Westminster.     And  there 

that  duchy  (Owen  v.  Holt,  Hob.  were     also    (and    still    are)    the 
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exempt  from  the  ordinary  process  of  the  courts  at  West- 
minster ;  and  even  after  these  counties  palatine  were 
re-united  in  the  crown,  the  maxim  still  continued  to 
prevail,  that  the  ordinary  writs  ran  not  into  a  county 
palatine  ;  and,  therefore  (until  a  recent  period),  all  process 
issuing  out  of  the  superior  courts  at  Westminster,  and 
intended  to  be  executed  in  either  of  those  counties,  used  to 
be  directed  in  the  first  instance  to  the  chancellor  thereof, 
who  thereupon  issued  his  mandate  to  the  sheriff.  And 
though  the  judges  of  assize  went  into  the  counties  palatine, 
and  tried  causes  depending  in  the  courts  there,  they  sat  by 
virtue  of  a  special  commission  from  the  crown  in  its  capacity 
of  owner  of  the  franchise,  and  under  the  seal  of  the 
chancellor  thereof,  and  not  by  the  usual  commission  under 
the  Great  Seal  of  England.  But  it  formed  one  of  the  pro- 
visions of  the  Judicature  Acts,  that  henceforth  the  counties 
palatine  of  Lancaster  and  Durham  should  respectively 
cease  to  be  counties  palatine,  so  far  as  regards  the  issue  of 
special  commissions  of  assize  or  otJier  like  commissions,  but 
not  further  or  otherwise  (w)  ;  and  that  commissions  might 
be  issued  for  the  trial  of  all  causes  and  matters  within  such 
counties  respectively,  in  the  same  manner  in  all  respects  as 
in  any  other  counties  of  England  and  Wales  («)  ;  and  all 
the  jurisdiction  which,  at  the  time  when  the  Judicature  Acts 
coming  into  operation,  was  vested  in  or  capable  of  being 
exercised  either  by  the  Court  of  Common  Pleas  at  Lancaster 
or  by  the  Court  of  Pleas  at  Durham,  was  transferred  to  the 
High  Court  (y)  ;  but  the  Chancery  (or  equity)  jurisdiction 
of  either  county  palatine  was  not  affected  by  the  Acts  (z)  ; 

Barmote     Courts,     for     deciding  c.  94  ;  and  Bainbridge  on  Mines, 

questions     of     title     and     other  4th  ed.,  pp.  144,  145.) 
matters     relating    to    mines,    in  («)  36  &  37  Vict.  c.  66,  s.  99. 

certain  mining  districts    (in  Der-  (x)  Ibid. 

byshire)  belonging  to  the    duchy  {y)  Sect.  16. 

of  Lancaster.     (See  14  &  15  Vict.  (z)  See  13  &  14  Vict.  c.  43  ;   In 

re  Alison's  Trusts,  8  Ch.  D.  2. 
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and  the  equity  jurisdiction  therefore  still  remains, — (for 
Lancashire)  in  the  Lancaster  Chancery  Court  and  (for 
Durham)  in  the  Durham  Palatinate  Court. 

Secondly,  with  respect  to  the  Assize  Courts. — These  are 
constituted  of  two  or  more  commissioners, — usually  called 
judges  of  assize,- — who  are  sent,  by  special  commission  from 
the  crown,  on  circuits  all  over  the  kingdom,  to  try,  by  a 
jury  of  the  respective  counties,  the  truth  of  such  matters 
of  fact  as  are  then  under  dispute  in  the  High  Court 
of  Justice, — there  being,  however,  as  to  London  and 
Middlesex,  this  exception,  that  instead  of  their  being 
comprised  within  any  circuit,  courts  for  the  trial  of  issues 
of  fact  by  a  jury  are  held  there,  before  one  or  more  of  the 
judges  of  the  High  Court,  four  times  in  every  year,  at  what 
are  called  the  London  and  Middlesex  sittings  (a).  [These 
judges  of  assize  came  into  use  in  the  room  of  the  antient 
justices  in  eyre  (justiciarii  in  itinere),  who  were  regularly 
established  (if  not  first  appointed)  by  the  Parliament  of 
Northampton,  A.D.  1176  (l>)  ;  and  they  used  to  make  their 
circuit  once  in  seven  years  (c)  ;  but  afterwards,  by  Magna 
CJiarta,  c.  12,  they  went  into  every  county  once  a  year. 
And  they  sometimes  held  special  commissions  of  assize,  or 
of  dower,  or  of  gaol  delivery,  and  the  like  ;  but,  more 
usually,  they  had  a  general  commission,  to  determine  all 
manner  of  causes,  being  constituted  justiciarii  ad  omnia 
placita  {dy\.  But,  in  our  own  day,  the  commissioners  of 
assize  consist  exclusively  of  the  judges  of  the  High  Court 
of  Justice,  to  whom  the  duty  is  confided  of  superintending 

(a)  Orel.  Ixiii.  (1883),  r.  1  ;  54  &  baptistce  ; — et   totus  comitatus  eos 

55   Vict.  c.    14  (The  Judicature,  admittere  recusavit,  quod  septem 

London  Causes,  Act,  1891).  anninondumerantelap^i,po.stqua7n 

(6)  Seld.  Jan.  1.  2,  s.  5  ;  Spelm.  jiisticiarii  ibidem  ultimo  sederunt." 

Cod.  329.  — (Annal.  Eccl.  Wigorn.  in  Whart. 

(c)  Co.  Litt.  29.3.— "^7mo  1261,  Angl.  Sacr.  i.  495.) 

justiciarii  itinerantesvenerrmtapud  (d)  Bract.  1.  3,  tr.  1,  ch*  11. 
Wigomiam  in  octavis  S.  Johannis 
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the  trial  of  matters  of  fact  at  the  assizes,  and  incidentally  of 
deciding  matters  of  law  and  transacting  other  judicial 
business  there. 

The  justices  or  commissioners  of  assize,  as  originally 
appointed  under  the  13  Edw.  1.  c.  30,  were  directed  [to 
be  assigned  out  of  the  king's  sworn  justices,  associating 
to  themselves  one  or  two  discreet  knights  of  each  county  ; 
and  by  the  27  Edw.  I.  c.  4,  (explained  by  the  12  Edw.  2, 
c.  3,)  assizes  and  inquests  were  allowed  to  be  taken  before 
any  one  justice  of  the  court  in  which  the  plea  was  brought, 
associating  to  himself  one  knight  or  other  approved  man 
of  the  county  ;  and  by  the  14  Edw.  III.  st.  1,  c.  16, 
inquests  of  nisi  prius  might  be  taken  before  any  justice 
of  either  bench,  (though  the  plea  were  not  depending  in 
his  own  court,)  or  before  the  chief  baron  of  the  Exchequer, 
if  he  were  a  man  of  the  law,  or  otherwise  before  the 
justices  of  assize,  so  that  one  of  such  justices  should  be  a 
judge  of  the  King's  Bench  or  Common  Pleas,  or  the  king's 
Serjeant  sworn  ;]  and  latterly,  all  justices  of  assize  were 
empowered,  on  their  respective  circuits,  to  try  causes 
pending  in  the  Court  of  Exchequer,  without  any 
separate  commission  issuing  from  the  Exchequer  for  the 
purpose  (e)  ;  and  all  the  distinctions  aforesaid  are  now 
wholly  swept  away.  For,  under  the  Judicature  Acts,  her 
Majesty  is  empowered  by  commission  of  assize, — or  by 
any  other  commission,  either  general  or  special, — to  assign 
to  any  judge  or  judges  of  the  High  Court  of  Justice,  or  to 
other  the  persons  usually  named  in  commissions  of  assize, 
the  duty  of  trying  issues  either  of  fact  or  of  law,  or  partly 
of  fact  and  partly  of  law,  in  any  cause  or  matter  depending 
in  the  High  Court ;  and  while  engaged  in  the  exercise 
of  this  jurisdiction,  the  commissioners  constitute  a  court 
of  the  High  Court,  and  have  all  the  powers  of  the  High 
Court  (/). 

(e)  2  &  3  Vict.  c.  22.  County  Court  judges  are,  by  the 

(/)  36  &  37  Vict.  c.  66,  s.  29.       Judicature  Act,  1884  (47  &  48  Vict, 
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Formerly,  no  man  of  law  could  be  judge  of  assize  in  his 
own  county,  wherein  he  was  born  or  did  inhabit  {g)  ;  but, 
in  modern  times,  this  prohibition,  always  inconvenient, 
was  deemed  unnecessary  ;  and,  by  the  12  Geo.  2,  c.  27 
and  49  Geo.  III.  c.  91,  it  was  abolished  (Ji). 

The  commissions  which  are  applicable  to  civil  cases  are, 
the  commissions  of  assize  and  of  nisi  prius  (i), — the  com- 
mission of  assize  having  reference  to  the  real  actions  once  in 
use,  but  now  for  the  most  part  abolished  ;  and  the  commis- 
sion of  nisi  prius  having  reference  to  all  other  actions  ;  and 
the  commissions  which  are  applicable  to  criminal  cases  are, 
the  commissions  of  the  peace,  of  oyer  and  terminer,  and  of 
gaol  delivery.  And  with  regard  to  the  commission  of  nisi 
prius,  it  is  to  be  known,  that  all  questions  of  fact  (in 
actions  ripe  for  trial)  used  to  be  tried  at  Westminster 
in  some  Easter  or  Michaelmas  term,  by  a  jury  returned 
from  the  county  wherein  the  cause  of  action  arose, — 
"  unless  sooner  "  (nisi  prius)  the  judges  of  assize  should 
come  into  the  county  in  question  ;  but,  by  the  effect  of  the 
15  &  16  Vict.  c.  76  ("  The  Common  Law  Procedure  Act, 


c.  61),  s.  7,  and  by  51  &  52  Vict.  tern,   and  the   North  and   South 

c.    43,    s.    16,    authorized    to    be  Wales  circuits.     But  with  regard 

included  in  the  commission, — just  tothecountyof  »S^«rrey,  thatcounty 

as  queen's  counsel  are   (or  were)  was  not    to  be    included    in   any 

by  the  1.3  &  14  Vict.  c.  25.  circuit,  but  commissions  were  to 

ig)  Stat.  4  Edw.  3,  c.  2  ;  8  Rich.  be  issued,  for  the  discharge  of  civil 

2,  c.  2  ;  33  Hen.  8,  c.  24.  and  criminal  business  therein,  not 

{h)  The  23rd  section  of  the  Judi-  less  often  than  twice  in  every  year; 

cature  Act,   1875    (38  &  39  Vict.  but  this  county  has  now  been  in- 

c.  77),  enables  the  crown  to  regu-  eluded  in  the  South  Eastern  Circuit 

late  circuits  by  Order  in  Council ;  (see  Order  in  Council,  28th  July, 

and  such  orders  were  accordingly  1893.)    See  also  the  Winter  Assizes 

issued,    dated   5th    February  and  Act,  1876  (39  &  40  Vict.  c.  57)  ; 

17th  May,  1876,  and  26th  June,  the  Winter  Assizes  Act,  1877  (40  & 

1884,  constitutingthe following cir-  41  Vict.  c.  46)  ;    and  the  Spring 

cuits  : — the  Northern — the  North  Assizes  Act,  1879  (42  &  43  Vict. 

Eastern — the  Midland — the  South  c.  1). 

Eastern— the   Oxford— the    Wes-  {i)  3  Bl.  Com.  p.  60. 
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1852  "),  the  course  of  proceeding  in  civil  causes  was  then 
made  no  longer  even  ostensibly  connected  with  this  nisi 
prills  proviso,  the  trial  being-  allowed  to  take  place,  as  a 
matter  of"  course,  before  the  judges  of  assize. 

Such  being  the  constitution  of  the  High  Court  of 
Justice,  it  is  for  the  more  convenient  despatch  of  business 
subdivided  into  the  following  divisions, — that  is  to  say, 
the  Chancery  Division  ;  the  Queen's  Bench  Division  (now 
comprising,  in  addition  to  the  original  division  of  that 
name,  the  Common  Pleas  Division  and  the  Exchequer 
Division)  ;  the  Probate,  Divorce  and  Admiralty  Division  ; 
and  the  Bankruptcy  Division  ;  and  we  shall  deal  briefly 
with  each  of  these  divisions  in  its  order. 

I.  The  Chancery  Division. — Of  this  Division,  the 
Lord  Chancellor  is  president  ;  and  the  other  judges  thereof 
included  originally  the  Master  of  the  Rolls  and  the  Vice- 
Chancellors  (/:),  and  now  include  their  respective  suc- 
cessors,— excepting  that  the  Master  of  the  Rolls  (as  a 
judge)  is  now  a  judge  exclusively  of  the  Court  of 
Appeal  (Z)  ;  and  to  this  Division  is  assigned  such  business 
(in  general)  as  would,  before  the  Judicature  Acts,  have 
belonged  to  the  Court  of  Chancery. 

II.  The  Queen's  Bench  Division. — Of  this  Division, 
the  Lord  Chief  Justice  of  England  is  president  ;  and  the 
existino-  other  judges  thereof  include  some  of  the  persons 
who  were  formerly  judges  of  the  Court  of  Queen's  Bench ; 
and  to  this  Division  is  assigned  such  business  (in  general) 

{k)  36  &  37  Vict.  c.  66,  s.  31  ;  tional  judge  was  perpetuated ;  and 

44&  45  Vict.  c.  68,  s.  5.  By  40  &41  under  sect.  18  of  the  39  &  40  Vict. 

Vict.  c.  9,  s.  2,  an  additional  judge  c.  59,  a  second  additional  judge  for 

of  the  High  Court  was  appointed  ;  the  Chancery  Division  may,  .9emWe, 

and  by  44  &  45  Vict.  c.  68,  s.  6,  be  appointed, 

thepower  of  appointing  such  addi-  (/)  44  &  45  Vict.  c.  68,  s.  2. 
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as  would  have,  previously,  belonged  to  that  court ;  and 
this  Division  has  now  had  amalgamated  with  it  the 
Common  Pleas  Division  and  the  Exchequer  Division 
nextly  mentioned. 

III.  The  Common  Pleas  Division. — Of  this  Division, 
the  Lord  Chief  Justice  of  the  Common  Pleas  used  to  be 
president  ;  and  the  existing  other  judges  included  some 
of  those  persons  who  were  formerly  judges  of  the  Court  of 
Common  Pleas  ;  and  to  this  Division  was  assigned  such 
business  (in  general)  as  would  before  the  Acts  have 
belonged  to  the  Court  of  Common  Pleas  at  Westminster, 
or  at  Lancaster,  or  to  the  Court  of  Pleas  at  Durham. 

IV.  The  Exchequer  Division. — Of  this  Division,  the 
Lord  Chief  Baron  of  the  Exchequer  used  to  be  president  ; 
and  the  existing  other  judges  included  some  of  the  persons 
who  were  formerly  barons  of  the  Court  of  Exchequer  :  and 
to  this  Division  was  assigned  such  business  (in  general)  as 
would  previously  have  belonged  to  that  court,  either  as  a 
court  of  revenue  or  as  a  court  of  common  law. 

In  consequence,  however,  of  the  Judicature  Act,  1881 
(44  &  45  Vict.  c.  68),  the  three  last-mentioned  Divisions  of 
the  High  Court  are  now  reckoned  as  but  one  Division, 
and  are  grouped  together  as  the  Queen's  Bench  Division 
simply  ;  and  the  Lord  Chief  Justice  of  England  has  (in 
addition  to  his  former  powers  as  such)  all  the  powers  of 
the  late  Chief  Justice  of  the  Common  Pleas  and  of  the 
late  Chief  Baron  of  the  Exchequer. 

V.  The  Probate,  Divorce,  and  Admiralty  Division. 
— Of  this  Division,  the  person  who  used  to  fill  the  joint 
offices  of  judge  of  the  Court  of  Probate  and  judge  ordinary 
of  the  Court  for   Divorce  and   Matrimonial  Causes  (or  his 

S.C. — VOL.  III.  2  c 
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successor)  is  the  existing  president ;  and  the  other  judge 
is  the  judge  of  the  former  Court  of  Admiralty  (or  his 
successor);  and  to  this  Division  is  assigned  such  business 
(in  general)  as  would  before  the  Acts  have  belonged  to  the 
Court  of  Probate,  the  Court  for  Divorce  and  Matrimonial 
Causes,  and  the  Court  of  Admiralty  respectively  {ni). 

VI.  The  Bankruptcy  Division. — Of  this  Division, 
which  was  for  the  first  time  created  by  the  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  93,  it  suffices  to  say,  that  to 
it  has  been  assigned  all  the  jurisdiction  of  the  old  Court 
of  Bankruptcy  in  London,  with  a  greatly  improved 
machinery  ;  and  that  a  special  judge  of  the  High  Court 
has  been  assigned  to  it  (n). 

The  plaintiff  niay,  within  certain  limitations,  choose  the 
Division  in  which  he  will  take  proceedings  ;  but  an  order 
of  court,  transferring  the  proceedings  from  one  Division 
to  another,  may  at  any  time  be  made,  either  upon  the  or 
without  any  application  of  the  parties  (o).  Also,  although 
every  action  and  proceeding  in  the  High  Court  must,  so 
far  as  practicable,  be  disposed  of  before  a  single  judge, 
constituting  in  his  own  person  a  court  of  the  High  Court, 
— and  (so  far  as  regards  the  proceedings  therein  subse- 
quent to  the  hearing  or  trial)  before  the  judge  before 
whom  such  hearing  or  trial  took  place  {p), — still  there 
are  certain  classes  of  business  which  must  take  place  before 
a  Divisional  Court  of  the  High  Court,  consisting,  in  general, 
of  two  of  the  judges  of  the  High  Court  (q)  ;  also,  probate 
and  divorce  business  is  to  be  assigned  to  that  Division 
only,  and  to  no  other. 

(m)  36  &  37  Vict.  c.  66,  ss.  31,  (December,  1885) ;  and47&48  Vict. 

34.  c.  61,  s.  6. 

(n)  46  &  47  Vict.  c.  52,  a.  94.  (p)  53  &  54  Vict.  c.  44,  s.  2. 

(o)  See36&37Vict.  c.  66,  a.  36;  (q)  36  &  37  Vict.  c.  66,  s.  42, 

Ord.  xlix.  r.   1  (1883),  and  r.  4a  and  39  &  40  Vict.  c.  59,  s.  17. 
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Secondly,  the  Court  of  Appeal.  — This  Court  was 
intended  to  supersede  all  the  courts  of  appeal  which  were 
previously  in  force  ;  and  it  will  therefore  be  convenient 
to  notice,  firstly,  the  old  system  of  appeals.  Now  appeals 
under  the  old  system  were  as  follows,  that  is  to  say  : — In 
the  case  of  most  of  the  inferior  courts  of  civil  jurisdiction, 
the  appeal,  in  a  matter  of  laio,  was  to  the  Queen's  Bench 
exclusively,  and  in  a  matter  of  equity,  to  the  Court  of 
Chancery,  and  in  a  matter  of  admiralty  to  the  Court 
of  Admiralty  ;  and  the  appeal  from  a  county  court  having- 
jurisdiction  in  bankruptcy,  was  to  the  chief  judge  in  bank- 
ruptcy ;  and  from  the  provincial  ecclesiastical  courts,  the 
appeal  was  to  the  Privy  Council.  And  with  regard  to 
the  superior  courts  of  common  law  and  of  equity,  and  in 
Admiralty,  the  immediate  appeal  from  these  courts  respec- 
tively was  to  the  Court  of  Exchequer  Chamber,  and  thence 
to  the  Court  of  Appeal  in  Chancery,  or  to  the  Privy 
Council,  according  to  the  distinctions  already  set  forth  ;  and 
with  regard  to  the  chief  jiidge  in  Bankruptcy  (including 
the  London  Registrar  in  Bankruptcy),  the  appeal  was  to 
the  Court  of  Appeal  in  Chancery  ;  and  with  regard  to  the 
Chancery  of  the  County  Palatine  of  Lancaster,  the  appeal 
was  to  the  Chancellor  of  that  Duchy  sitting  with  the 
Court  of  Appeal  in  Chancery  (r)  ;  and  from  the  Court  of 
Appeal  in  Chancery  and  from  the  Court  of  Exchequer 
Chamber,  an  ultimate  appeal  lay,  in  general,  to  the  House 
of  Lords.  But  under  the  Judicature  Acts,  all  appeals 
from  petty  or  quarter  sessions,  from  a  county  court, 
or  from  any  other  inferior  court,  which  might  pre- 
viously have  been  brought  to  any  court  or  judge 
whose  jurisdiction  is  transferred  to  the  High  Court,  are 
now  to  be  heard  and  determined  by  a  dixisional  court  (5), 
— whose  determination  is  in  general  final  (t)  ;  also  all  the 

(r)  17  &  18  Vict.  c.  82  ;  and  see  (s)  47  &  48  Vict.  c.  61,  s.  4  ;  and 

53  &  54  Vict.  c.  23,  ss.  3,  4.  Ord.  lix.  (1883),  rr.  1—4. 

(0  36  &  37  Vict.  c.  66,  s.  45. 

2  c  2 
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appellate  jurisdiction  and  powers  of  the  Lord  Chancellor 
and  of  the  Court  of  Appeal  in  Chancery,  and  of  the 
Court  of  Appeal  in  Chancery  of  the  County  Palatine  of 
Lancaster  (u),  and  of  the  Court  of  the  Lord  Warden 
of  the  Stannaries,  and  of  the  Court  of  Exchequer 
Chamber  (x), — have  been  transferred  to  the  Court  of 
Appeal  created  by  the  Judicature  Acts  ;  and  under  the 
56  &  57  Vict.  c.  37,  s.  10,  appeals  from  the  Liverpool 
Court  of  Passage,  are  now  also  to  this  Court  of  Appeal(^) ;. 
and  under  the  52  &  53  Vict.  c.  47,  appeals  from  the 
County  Palatine  of  Durham  are  now  also  to  the  Court 
of  Appeal, — although  formerly  the  appeal  from  that 
Palatinate  Court  was  to  the  House  of  Lords  direct. 

Of  the  Court  of  Appeal  thus  constituted,  the  Lord 
Chancellor  is  the  president  (z)  ;  and  an  ex-Lord  Chan- 
cellor is  ex  o-fficio  a  judge  thereof,  although  not  obliged  to 
sit  (a) ;  and  in  addition  to  him,  there  used  to  be  four  other 
ex  ofido  judges,  viz.,  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequer  (V)  ; 
but,  by  the  44  &  45  Vict.  c.  68,  the  Master  of  the  Rolls 
ceased  to  be  an  ex  officio  judge,  and  became  a  permanent 
judge,  of  this  court  (c)  ;  and  the  president  for  the  time 
being  of  the  Probate,  Divorce,  and  Admiralty  Division 
was  made  an  e,?;  o^c/o  judge  thereof  (tZ).  There  are  also 
a  certain  number  of  ordinary  judges  of  this  court  (all  of 
whom  are  styled  "  lords  justices  of  appeal  ") ;  among  whom 
are  included  the  two  lords  justices  of  appeal  in  Chancery 
(or  their  successors),  together  with  three  other  judges  {e), 

{u)  53  &  54  Vict.  c.  23,  s.  4.  (a)  54  &  55  Vict.  c.  53,  s.  1. 

(a;)  Sect.    18  ;   i?e   Longdendale.  (b)  38  &  39  Vict.  c.  77,  s.  4. 

Cotton  Spinning  Co.,  8  Ch.  D.  153.  (c)  44  &  45  Vict.  c.  68,  s.  2. 

{y)  Anderson  v.   Dean,  [1894]  2  (d)  Sect.  4  ;  54  &  55  Vict.  c.  53, 

Q.  B.  222.     The  procedure  in  the  s.  2. 

Court  of  Passage  has  been  am  ended  (e)  39  &  40  Vict.  c.  59,  s.   15; 

by  the  59  &  60  Vict.  c.  21.  40  &  41  Vict.  c.  9,  s.  4. 

(z)  38  &  39  Vict.  c.  77,  s.  6. 
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And  to  the  Court  of  Appeal  as  thus  established  was 
assigned  (besides  the  other  appeals  already  referred  to) 
every  appeal  from  a  divisional  court  of  the  High  Court, 
or  from  any  judgment  or  order  of  the  High  Court,  or  of 
any  judge  or  judges  thereof  (/)  ;  but,  the  judges  having 
at  first  interpreted  this  provision  a  little  too  largely,  it 
was  afterwards  provided,  by  the  Appellate  Jurisdiction 
Act,  1876  (39  &  40  Vict.  c.  59),  s.  20,  that  no  appeal 
from  a  divisional  court  of  the  High  Court  should  lie  to 
the  Court  of  Appeal,  where  the  decision  of  the  High  Court, 
or  of  its  predecessor  the  Superior  Court,  was  by  statute 
declared  to  be  final  (g).  Also,  under  the  Judicature  Act, 
1890  (53  &  54  Vict.  c.  44),  s.  1,  motions  for  new  trials, 
which  used  to  be  made  in  the  first  instance  to  a  divisional 
court  of  the  High  Court,  are  now  in  all  cases  made  direct 
to  the  Court  of  Appeal  ;  and  under  the  Judicature  Act, 
1894  (57  &  58  Vict.  c.  16),  all  appeals  from  a  judge  in 
matters  of  practice  and  procedure  are  to  be  made  to  the 
Court  of  Appeal,  the  number  of  such  appealable  orders 
being,  however,  now  greatly  reduced  by  the  Act. 

(/)  36  &  37  Vict.  c.  66,  s.  19 ;  {g)  44  &  45  Vict.  c.    68,  s.  14 ; 

Walsall  Overseers  v.  L.  tfc  N.  W.       Lady  Sandhurst's  Case,  23  Q.  B.  D. 
Bail.  Co.,  4  App.  Ca.    30;   Cor-       79. 
poration  of  Peterborough  v.  Wils- 
thorpe  Overseers,  12  Q.  B.  D.  1. 
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CHAPTER  V. 

OF  THE  ULTIMATE  COURTS  OF  APPEAL. 


As  has  been  mentioned  in  the  preceding  chapter,  an  appeal 
used  to  lie  from  the  Court  of  Appeal  in  Chancery  and  from 
the  Court  of  Exchequer  Chamber,  to  the  House  of  Lords  ; 
but  it  was  the  intention  of  the  framers  of  the  Judicature 
Act,  1873,  to  deprive  the  House  of  Lords  of  this  appellate 
jurisdiction  ;  and  the  Act  accordingly  provided,  that  no 
error  or  appeal  should  be  brought  from  any  judgment  or 
order  of  the  Court  of  Appeal  in  England  (a)  ;  but,  by  the 
Judicature  Act,  1875  (38  &  39  Vict.  c.  77),  that  provision 
was  suspended,  and  by  the  Appellate  Jurisdiction  Act, 
1876  (39  &  40  Vict.  c.  59),  was  repealed,— so  that  the 
ultimate  appeal  to  the  House  of  Lords  still  remains. 

An  appeal  to  the  Judicial  Committee  of  the  Privy 
Council  used  to  lie,  not  only  in  matters  of  admiralty  and  of 
lunacy  but  also  from  the  ecclesiastical  courts  and  from  the 
colonial  courts  ;  but  it  was  the  intention  of  the  framers  of 
the  Judicature  Act,  1873,  that  the  functions  of  the  Judicial 
Committee  (as  such  Court  of  Appeal)  should  be  transferred 
to  the  Court  of  Appeal  ;  and  the  Act  accordingly  provided, 
that  (in  effect)  the  crown  might  by  order  in  council  direct, 
that  all  appeals  and  petitions  to  her  Majesty,  which, 
according  to  the  law  then  in  force,  ought  to  be  heard 
before  the  Judicial  Committee,  should  be  referred  for 
hearing  to,  and  be  heard  by,  the  Court  of  Appeal  (b)  ;  but 
that   provision    also  was  first  suspended,  and  afterwards 

(a)  36  &  37  Vict.  c.  66,  s.  20.  (h)  Ibid.  s.  21. 
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repealed, — so  that  the  appeal  to  the  Privy  Council  (Judicial 
Committee)  still  remains, 

I.  As  TO  THE  House  of  Lords. — It  is  expressly  pro- 
vided by  the  Appellate  'Jurisdiction  Act,  1876  (c),  that  an 
appeal  shall  lie  to  the  House  of  Lords  from  any  order 
or  judgment  either  of  the  Court  of  Appeal  in  England  (or 
of  any  of  the  Scotch  or  Irish  Courts),  from  which  error 
or  an  appeal  lay  thereto  at  or  immediately  before  the 
commencement  of  the  Act,  that  is  to  say,  1st  November, 
1876  ;  and  that  such  appeal  shall  be  brought  by  way  of 
petition,  praying  that  the  matter  of  the  order  or  judgment 
appealed  against  may  be  reviewed  before  her  Majesty  the 
Queen  in  her  Court  of  Parliament, — in  order  that  the  said 
court  may  determine  "  ivliat  of  right,  and  according  to  tlie 
custom  of  this  realm,  ought  to  be  done  in  the  subject-matter 
thereof^'  (d).  But  the  appeal  is  not  to  be  heard  and 
determined,  unless  there  be  present  not  less  than  three 
"  Lords  of  Appeal,"  that  is  to  say,  three  of  the  following 
persons  : — the  Lord  Chancellor  ;  the  Lords  of  Appeal 
(presently  to  be  mentioned)  ;  and  such  Peers  as  have  held 
high  judicial  ojice,  that  is  to  say,  the  Lord  Chancellor  of 
Great  Britain  or  of  Ireland,  a  paid  judge  of  the  Judicial 
Committee,  a  judge  of  the  High  Court  of  Justice,  a  judge 
of  the  Court  of  Appeal,  and  the  like  (e) . 

With  regard  to  the  "  lords  of  Appeal  "  it  is  enacted,  by 
the  Appellate  Jurisdiction  Act,  1876,  that,  in  order  to  aid 
the  House  of  Lords  in  the  hearing  and  determination  of 
appeals,  her  Majesty  may  appoint  by  patent  two  qualified 
persons  (/),  who  shall  hold  office  during  good  behaviour 

(c)  39  &  40  Vict.  c.  59,  s.  3.  office  being  as  defined  in  sect.  25 

(d)  Sect.  4.  of  the  Appellate  Jurisdiction  Act, 

(e)  Sects.  5,  25.  1875,   as   amended  by  sect.   5   of 
{/)  The  qualification  consists  in       the   Appellate    Jurisdiction   Act, 

having  held  "high  judicial  office  "       1887  ;  or  having  been  for  not  less 
for  not  less  than  two  years,  such       than    fifteen    years    a    practising 
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and  notwithsttmdino-  the  demise  of  the  Crown,  but  who 
shall  be  removable  on  the  address  of  both  Houses  of 
Parliament  ;  and  each  of  such  lords  of  appeal  is  entitled 
during  life  to  rank  as  a  baron,  and  (while  he  continues  in 
otfice,  and  even  after  his  retirement  or  resignation)  (^), 
to  a  writ  of  summons  to  attend  (and  to  sit  and  vote)  in  the 
House  of  Lords  ;  but  his  dignity  is  not  hereditary  (/i),  and 
yet  his  children  are  entitled  to  be  called  Honourable. 
And  for  the  purpose  of  hearing  appeals,  and  to  prevent 
delay  in  the  administration  of  justice,  it  is  further  provided, 
that  the  House  of  Lords  may  sit  as  a  court  of  appeal 
during  the  prorogation  of  parliament,  and  even  during  the 
dissolution  of  parliament, — should  her  Majesty  think  fit, 
by  writing  under  her  sign  manual,  to  authorize  the  lords 
of  appeal  to  hold  sittings  during  such  dissolution  (/).  The 
Act  also  substitutes  the  proceeding  by  way  of  appeal  for 
the  proceeding  by  way  of  error,  which  latter  it  wholly 
abolishes  {k)  ;  and  the  period  of  one  year  (instead  of  five 
years  as  formerly)  is  the  time  limited  for  bringing  the 
appeal  ;  and  the  House  may  now,  in  a  proper  case,  call  in 
assessors  (I). 

IL  As  TO  THE  Judicial  Committee. — It  will  be 
remembered,  that,  by  a  statute  passed  in  1871  (34  & 
35  Vict.  c.  91),  her  Majesty  was  enabled  to  appoint  four 
judges  as  paid  members  of  the  judicial  committee  (m) ;  and 
the  appointment  of,  and  the  tenure  of  office  by,  these  four 
judges,  were  the  same  as  those  just  mentioned  with  regard 
to  the  Lords  of  Appeal  ;  but  the  Appellate  Jurisdic- 
tion Act,  1876,  provides   for  the  gradual  substitution  of 

barrister  in  England  or  Ireland,  or  (k)  Standing  Orders  have  been 

a  practising  advocate  in  Scotland.  issued   by   the   House    of   Lords, 

(Sect.  6).  regulating  the  pi'actice  on  appeals 

ig)  50  &  51  Vict.  c.  70,  s.  2.  under  this  Act. 

(h)  Sect.  6.  (I)  54  &  55  Vict.  c.  53,  s.  3. 

(i)  Sects.  8,  9.  (?«)    Vide  sup.  vol.  ii.  p.  409. 
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additional  Lords  of  Appeal  for  these  paid  members  of  the 
judicial  committee  ;  and  directs  that,  subject  to  the  due 
performance  of  his  duties  with  regard  to  appeals  in  the 
House  of  Lords,  it  shall  be  the  duty  of  a  Lord  of  Appeal, 
if  a  privy  councillor,  to  sit  and  act  also  as  a  member  of  the 
judicial  committee  («).  And  the  same  Act  also  provides, 
that  her  Majesty  by  order  in  council,  with  the  advice  of  the 
judicial  committee  or  any  five  of  them  (the  Lord  Chancellor 
being  one),  and  of  the  archbishops  and  bishops  who  are 
members  of  the  privy  council  (or  any  two  of  them),  may 
make  rules  for  the  attendance,  as  assessors  of  the  committee 
.  on  the  hearing  of  ecclesiastical  cases,  of  such  number  of  the 
archbishops  and  bishops  of  the  Church  of  England  as  may, 
by  such  rules,  be  determined  (o). 

(n)  39  &  40  Vict.  c.  59,  ss.  6,  14.  (o)  Sect.  14. 
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CHAPTER  VI. 

OF  THE  DIFFERENT  SPECIES  OF  CIVIL  INJURIES,  AND  OF  THE 
REMEDIES  THEREFOR, — AND  HEREIN  OF  THE  REMEDY 
BY  ACTION  GENERALLY. 


We  shall  now  proceed  to  the  examination  of  the  different 
species  of  civil  injuries  and  of  the  remedies  (by  action)  for 
redressing  same, — it  being  a  settled  principle  in  the  law, 
that  every  wrong  must  have  a  remedy  (a).  The  remedy 
by  action  may  be  in  the  Queen's  Bench  Division  of  the 
High  Court,  and  is  then  commonly  called  a  common  law 
action  ;  or  it  may  be  in  the  Chancery  Division  (or  in  some 
other  Division)  of  the  High  Court,  and  is  then  commonly 
called  an  action  (or  formerly  a  suit)  in  Chancery  (or  a 
Probate,  Divorce,  or  Admiralty  action)  ;  and  a  common 
law  action  differs  most  materially  from  a  chancery  action, — 
such,  e.g.,  as  "  an  action  of  foreclosure,"  or  "  of  partition  "; 
and  it  is  necessary  (or  at  least  convenient)  to  treat  of  these 
actions  separately,  commencing  with  the  common  law 
action, — this  having  been  the  first  (and  being  still  the 
most  usual)  action  for  the  redress  of  a  civil  wrong.  And 
here  we  will  observe,  once  for  all,  and  in  order  to  obviate 
repetition,  that  though  (under  the  Judicature  Acts)  many 
of  the  distinctions  about  to  be  explained  have  for  the  most 
part  little  reference  to  the  proceedings  which  now  take 
place  in  an  action,  yet  these  distinctions  still  exist,  and 
information  as  to  them  is  still  desirable  (6). 

[The  plain  natural  remedy  for  every  species  of  wrong 
is  the  being  put  in  possession  of  that  right  whereof  the 

{a)  3  Bl.  Com.  p.  23.  (h)  Bryant  v.  Herbert,  3C.  P.  D.  389. 
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[party  injured  is  deprived  ;  and  this  may  be  effected  either 
by  the  specific  delivery  of  the  subject-matter  in  dispute  to 
the  legal  owner,  or  (where  that  is  not  possible)  by  making 
the  sufferer  a  pecuniary  satisfaction  in  damages  ;  and  an 
action  is,  accordingly,  defined  by  the  Mirrour  as  being 
"  the  lawful  demand  of  one's  right  "  (c), — or  (as  Bracton 
and  Fleta  express  it)  in  the  words  of  Justinian,  jus 
proseguendi  in  judicio  quod  alicid  dehetur  (^). 

And  in  the  first  place,  actions  (according  to  an  antient 
division)  were  either  personal,  real,  or  mixed.  Personal 
actions  were  (and  are)  those  whereby  a  man  claimed  (and 
claims)  the  specific  recovery  of  a  debt  or  of  a  personal 
chattel,  or  else  satisfaction  in  damages  for  some  injury 
done  to  his  person  or  property  (e).  Real  actions, — or,  as 
they  are  called  in  the  Mirrour,  feudal  actions, — concerned 
real  property  only,  and  were  actions  whereby  the  plaintiff" 
(^scil.  demandant)  claimed  the  specific  recovery  of  lands, 
tenements,  or  hereditaments  (/);  and  it  was  by  real  actions 
that  all  disputes  concerning  real  estates  were  formerly 
decided;  but  in  modern  times,  real  actions  gradually  became 
less  frequent  in  practice, — upon  account  of  the  great 
nicety  required  in  their  management  and  the  inconvenient 
length  of  their  process  ;  and  a  much  more  expeditious 
method  of  trying  titles  was  at  a  later  period  introduced, 
particularly  the  action  of  ejectment,  of  which  we  shall  have 
occasion  presently  to  speak;  and,  by  the  3  &  4  Will.  IV.  c.  27, 
s.  36,  all  real  actions  (with  but  one  or  two  exceptions)  were 
abolished.  Mixed  actions  were  suits  partaking  of  the 
natures  of  both  real  and  personal  actions,  some  real  property 
being  demanded  therein,  together  with  personal  damages  for 
the  wrong  sustained  (^);  but  they  partook,  in  the  main,  of 

(c)  Ch.  2,  s.  I.  (/)  Bl.    Com.    iihi   siip.    citing 

(d)  Inst.  4,  6.  Mirr.  ch.  2,  s,  6. 

{>')  3  Bl.  Com.  117.  i9)  3  Bl.  Com.  117. 
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the  character  of  real  actions,  and  were  often  so  called  {h)  ; 
and  they  were  abolished  at  the  same  time  as  the  real 
actions  above  mentioned. 

On  the  general  abolition  of  real  and  mixed  actions  just 
referred  to,  the  following  escaped  destruction,  viz., — the 
torit  of  right  of  doicer,  tJw  writ  of  doiver,  the  writ  of  qiiare 
impedit,  and  the  action  of  ejectment  (t).  The  two  first  of 
these  lay  where  the  demandant  claimed  lands  or  tene- 
ments by  the  particular  title  of  dower, — the  first  of 
them  being  applicable,  where  the  woman  was  endowed  of 
part  of  her  dower,  and  was  deprived  of  the  residue,  lying 
in  the  same  town,  by  the  same  tenant  by  whom  she  was 
endowed  of  part  (Jc)  ;  and  the  second  was  proper  in  all 
other  cases  where  she  was  entitled  to  dower  {I).  And  the 
action  of  quare  impedit  lay  where  the  right  to  present  to  a 
benefice  had  been  disturbed,  the  object  of  the  action  being 
to  recover  the  presentation.  And  the  action  of  ejectment 
lay,  where  lands  or  tenements  were  unlawfully  withheld 
without  any  title  or  continuing  title  thereto,  the  object  of 
the  action  being  the 'recovery  of  the  possession. 

Personal  actions  were  actions  founded  either  on  contracts 
or  on  torts  ;  that  is  to  say,  they  were  either  actions  ex 
contractu  or  actions  ex  delicto,— torts  being  wrongs  inde- 
pendent of  contract,  and  being  either  (1)  nonfeasances, — or 
the  omission  qf  acts  which  a  man  was  by  law  bound  to  do ; 
or  (2)  misfeasances,- — or  the  improper  performance  of 
lawful  acts  ;  or  (3)  malfeasances, — or  the  commission  of 
acts  which  were  themselves  unlawful  {m).     And  the  forms 

(/()  Co.    Litt.    285  b  ;    Roscoe,  the  statute  3  &  4  Will.  4,  c.  27  ; 

Real  Actions,  1.  and   yet,   in  its    form,  it    was    a 

{i)    Pjjectment,    prior     to     the  species     of    the    personal    action 

statute  15  &  16  Vict.   c.  76,  (by  of    trespass.     (See  Fitz  Ab.    tit. 

which  its  form  was  remodelled,)  Ejectione  Firmse,  2.) 
was  often  considered  as  a  mixed  (^•)  Roscoe  on  Real  Actions,  29. 

action  (see  3  Bl.  Com.  214)  ;  and  {I)  Ibid.  39. 

was  expressly  so  denominated  in  (in)  1  Chit.  PI.  134,  1st  edit. 
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of  personal  actions  which  were  latterly  recognized  were 
eight,  viz.  :  deht^  covenant,  assumpsit,  detinue,  trespass, 
trover,  trespass  on  the  case,  and  replevin, — the  three  first 
being  founded  on  contract,  and  the  remaining  five  on 
tort  (n)  ;  and  although  all  forms  of  action  have  been 
abolished,  and  every  action  is  now  a  simple  action  on  the 
case,  still  every  personal  action  continues  to  be  more  or 
less  in  the  nature  of  one  or  other  %f  the  eight  forms  of 
action  just  specified  ;  and  it  is  accordingly  desirable  to 
treat  of  these  eight  in  their  order. 

(1)  Debt  lies,  where  the  object  is  the  recovery  of  a 
certain  sum  of  money  alleged  to  be  due  from  the  defendant 
to  the  plaintiff  ;  (2)  Covenant,  where  redress  in  damages 
is  sought  for  the  breach  of  an  agreement  entered  into  by 
deed;  and  (3)  Assumpsit,  where  damages  are  claimed  for 
the  breach  of  a  promise  not  made  by  deed.  On  the  other 
hand  (4)  Detinue  lies,  where  the  object  is  to  recover  a 
personal  chattel  .unlawfully  detained  ;  (5)  Trespass,  where 
the  plaintiff  claims  damages  for  a  trespass  vi  et  armis  (o), 
that  is,  for  an  injury  accompanied  with  actual  force,  i.e., 
a  wrongful  entry  upon  land,  or  a  wrongful  taking  and 
keeping  of  personal  chattels;  and  (6)  Trover,  where  (the 
wrongful  taking  being  waived)  the  plaintiff  claims  damages 
for  the  wrongful  keeping  (or  conversion) ;  (7)  Trespass  on  the 
case  was  a  form  of  action  less  antient  than  the  rest,  having 
apparently  first  come  into  use  in  the  reign  of  Edward  the 
Third  (p)  ;  and  it  was  invented  under  the  authority  of 
the    statute    In  consimili  casu  (13  Edw.  I.),  c.  24,  upon 


(/()  The  action  of  detinue,  though  (o)  In  actions  of   trespass,   the 

founded  ona  toi't, — viz. ,  the  wrong-  formal  words  vi  et  armis,  and  contra 

ful    detainer    of    a    chattel    (see  pacem,  were  formerly  always  used 

Gladstone  v.  Heivitt,   1   Cr.    &  J.  in  the  pleadings  ;  but  the  necessity 

565), — was   considered   (for  some  for  this  was  abolished  by  the  15  & 

purposes)  as  an  action  on  contract  16  Vict.  c.  76,  s.  49. 

(see  Bryant  v.  Herbert,  3  C.  P.  D.  {p)  Hist,  of  Eng.  L.  by  Reeves, 

389).  vol.  iii.  pp.  89,  243,  391. 
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the  analogy  of  the  old  form  of  trespass;  and  it  lay  in 
every  case  (not  falling  within  the  compass  of  the  other 
forms)  where  damages  were  claimed  for  an  injury  either 
to  the  person  or  to  property, — e.g.,  where  there  was  no  act 
immediately  injurious  to  person  or  property,  but  there  was 
only  a  culpable  omission  ;  or  where  the  act  done  was  not 
immediately  injurious,  but  only  by  consequence  or  collater- 
ally,— in  either  of  which  two  cases,  no  action  of  trespass, 
properly  so  called,  would  lie,  but  only  an  action  on  the 
case  for  the  damages  consequent  on  such  omission  or 
act  {q)  ;  and  this  action  on  the  case  was  the  action  of 
trespass  on  the  case.  Also,  where  the  subject-matter  was 
not  corporeal,  so  that  the  idea  of  force  was  inapplicable, 
the  remedy  was  case  and  not  trespass,  even  though  the 
injury  was  by  act  done,  and  its  operation  was  direct  and 
immediate  (r).  And  (8)  Replevin  was  (and  is)  an  action 
of  limited  application,  having  been  (and  being)  almost 
invariably  confined  to  trying  the  legality  of  a  distress 
levied  upon  the  personal  chattels  of  the  plaintiff  {s). 

Actions  used  also  to  be  classed  as  local  and  transitory, 
— the  former  being  founded  on  such  causes  of  action  as 
necessarily  refer  to  some  particular  locality,  as  in  the  case 
of  trespasses  to  land  ;  the  latter  on  such  causes  of  action 
as  may  take  place  anywhere — as  in  the  case  of  trespasses 
to  goods,  batteries,  and  the  like.  Thus,  real  actions  were 
always  in  their  nature  local,  personal  actions  were  for  the 
most  part  transitory  ;  and  local  actions  must  formerly,  as 
the  general  rule,  have  been  tried  in  the  county  where  the 
cause  of  action  arose,  and  by  a  jury  of  that  county,  while 
transitory  actions  might  have  been  tried  in  any  county,  at 

(q)  Scott  V.  Shepherd,  2  Bl.  Rep.  (s)  It    lies,    however,   in    other 

892;  Gilbertson  v.   Richardson,  5  cases    also    of    goods    unlawfully 

C.  B.  502.  taken.     (George  v.   Chambers,   11 

(r)  1  Chitty,  PI.  14.3,  cites  Com.  Mee.  &W.  149  ;  Mellorv.  Leather, 

Dig.  Action,   Case,   Disturbance,  1  Ell.  &  Bl.  619.) 
^A.  2). 
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the  discretion  (in  general)  of  the  plaintiff.  And  it  followed, 
that  in  respect  of  a  trespass  on  land  out  of  the  jurisdiction, 
no  action  would  lie  in  an  English  court  ;  but  where  the 
action  was  transitory  (as  for  breach  of  contract),  the  action 
would  lie  in  the  English  courts,  whether  the  breach  were 
committed  in  England  or  elsewhere.  But  the  distinction 
between  actions  as  local  or  transitory  has  been  abolished 
under  the  procedure  introduced  by  the  Judicature  Acts  ; 
only,  the  fact  that  an  action  is  of  the  old  local  class  is  some 
ground  for  an  application  to  change  the  venue,  if  the 
defendant  should  desire  it  (t). 

An  action  for  damages  will  (in  general)  lie,  wherever  a 
right  has  been  invaded — or,  in  other  words,  an  injury 
committed, — although  no  damage  has  been  actually  sus- 
tained,— it  being  material  to  the  establishment  and  preser- 
vation of  the  right  itself,  that  its  invasion  shall  not  pass 
with  impunity  {u).  Thus,  an  action  by  one  commoner 
against  another,  for  surcharging  the  common,  is  main- 
tainable, although  the  plaintiff  may  not  himself  have 
turned  on  any  cattle  of  his  own,  and  can  therefore  have 
sustained  no  actual  loss  (x) ;  and  in  such  cases,  there  being 
no  ground  for  awarding  damages  (save  in  vindication  of 
the  right),  the  plaintiff  recovers  some  trifling  sum  by  way 
of  nominal  damages, — in  addition  to  which,  the  defen- 
dant has  in  general  to  pay  the  plaintiff's  costs  of  the 
action,  in  addition  to  his  own.  But  to  sustain  an  action 
for  damages,  it  is,  in  general,  requisite,  that  the  plaintiff 


{t)  There  is  now  "  no  local  venue  "  be   named,  it  shall  be  tried  in 

"  for  the  trial  of  any  action  ;  but  "  Middlesex."  (Ord.  xxxvi.  (1883) 

"  when  the  plaintiff  proposes  to  r.  1.) 

*'  have  the  action  tried  elsewhere  («)  1  Saund.  by  Wms.  346  b. 

* '  than  in  Middlesex,  he  shall  name  (x)    Wells  v.   Watling,  2  Bl.  Rep. 

"the   place  he   proposes    in    his  1233;  Marzettiv.  Williams,  1  3.  Sc 

"  statement  of  claim,  and  unless  Adol.    426;   Blofeld  v.    Payne,   4 

"  a  judge  otherwise  orders  it  shall  B.  &Adol.  410;  Rogers  v.  Whiteley, 

"  be  there  tried  ;  and  if  no  place  23  Q.  B.  I).  236. 
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shall  have  sustained  some  loss  (whether  actual  or  nominal) 
of  a  hind  proper  and  peculiar  to  himself ;  and  where  the 
damage  is  of  a  merely  public  character, — aifecting  persons 
at  large  equally  with  the  plaintiff, — no  civil  action  in 
general  lies;  e.g.^  no  action  can  in  general  be  maintained 
for  an  encroachment  on  the  highway,  but  the  offender 
is  liable  to  be  indicted,  as  for  a  public  misdemeanor.  On 
the  other  hand,  where  the  plaintiff  sustains  any  special 
damage,  he  has  a  right  of  action  in  regard  to  the  special 
damage,  even  although  the  case  may  also  amount  to  a 
misdemeanor;  e.g.,  if,  by  reason  of  a  ditch  dug  across  the 
highway,  a  man  or  his  horse  suffers  any  injury  by  falling 
therein,  then  for  this  particular  damage,  which  is  not 
common  to  others  of  the  lieges,  the  party  shall  have  his 
action  {y)  ;  and  in  these  cases  the  occurrence  of  the 
damage  is  portion  of  the  very  ground  of  the  action  (^z). 
And  so  in  the  case  of  unlawful  violence,  designedly  done 
to  the  person,  though  that  always  amounts,  in  contempla- 
tion of  law,  to  a  crime,  yet  the  party  injured  is  entitled  to 
his  civil  remedy;  but  this  distinction  is  to  be  observed, 
that  in  case  the  crime  committed  amounts  to  a  felony,  the 
remedy  for  the  private  injury  is  suspended  until  the 
sufferer  has  fulfilled  his  duty  to  the  public,  by  prosecuting 
the  offender  for  the  public  crime  ;  though  in  the  case  of  a 
mere  misdemeanor, — such  as  an  assault,  battery,  libel,  and 
the  like, — the  civil  remedy  by  action  is  immediately 
available  (a),  and  is  in  general  the  alternative  of  the 
criminal  proceeding  (?>)  ;  but  where  A.'s  servant  assaulted 
B.,  and  was  fined  for  the  assault,  B.  was  held  entitled 

(y)  3  Bl.  Com.  220  ;    Wilks   v.  303 ;     Wells    v.     Abrahams,    Law 

Hungerford  Market,  2  Bing.  N.  C.  Rep. ,    7    Q.    B.    554  ;    Oshorn    v. 

281.  Gillett,  ib.  8  Exch.   88  ;  Ex  parte 

(z)  Backhouse  v.  Bonomi,  9  Ho.  Turquand,     In    Re    Shepherd,    9 

Lo.  Ca.  503  ;  Barley  Main  Co.  v.  Ch.  D.  704. 

Mitchell,  11  App.  Ca.  127.  (b)  24  &  25  Vict.  c.   100,  s.  45  ; 

(a)  Crosby  v.  Leng,  12East,  409;  Reg.  v.  Mahon,  4  A.  &  E.  575. 
White  V.  Spettigue,  13  Mee.  &  W. 
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afterwards  to  sue  A.  himself  for  damages  for  the  assault  (c)  ; 
and  that  is  the  law. 

But  it  is  to  be  particularly  observed,  that  though  an 
action  will  lie  for  an  injury  unattended  with  actual 
damage  {injuria  sine  damno),  yet  none  can  be  maintained 
even  for  loss  or  damage  actually  inflicted,  unless  it  result 
from  an  injury, — that  is,  from  some  invasion  of  a  right, 
or  from  some  breach  of  a  duty, — a  mere  damnum  absque 
injuria  (or  damnum  sine  injuria)  not  being  actionable, — 
even  although  the  damage  should  have  been  maliciously 
occasioned  (c?),  semble.  Therefore,  if  I  have  a  mill,  and  my 
neighbour  builds  another  mill  upon  his  own  ground,  per 
quod  the  profit  of  my  mill  is  diminished,  yet  no  action 
lies  against  him, — for  every  one  may  lawfully  erect  a  mill 
on  his  own  ground  ;  but  if  I  have  a  mill  by  prescription 
on  my  own  land,  and  another  erects  a  new  mill,  which 
draws  away  some  portion  of  the  stream  from  mine,  so  as 
to  diminish  its  former  power,  an  action  for  damages  will 
lie  against  him, — for  in  such  a  case  there  is  an  invasion 
of  my  prescriptive  right,  and  not  damage  merely  (e). 
Also,  but  in  some  few  cases  only,  the  same  injury  (being 
regarded  in  a  twofold  character)  may  be  the  ground  of 
two  distinct  actions,  the  damages  being  distinct  in  each, 
and  being  therefore  cumulative  (/). 

But  a  plaintiff  is  not  entitled  to  recover  in  respect  of 
any  damage  that  is  too  remote  ;  in  other  words,  the 
damage,  in  order  to  be  recoverable  (g),  must  flow  naturally 

(c)  Dyer  v.  Munday,  [1895]  1  (/)  Brunsden  v.  Humphrey,  14 
Q.  B.  742.  Q.  B.  D.  141. 

(d)  Allen  v.  Flood,  [1898]  A.  C.  (g)  Hadley  v.  Baxendale,  9 
1  ;  Huttley  v.  Simmons,  [1898]  1  Exch.  341  ;  Home  v.  Midland 
Q.  B.  181  ;  Hubbuck  v.  Wilkinson,  Rail.  Co.,  Law  Rep.,  8  C.  P.  131 ; 
[1899]  1  Q.  B.  86  ;  and  consider  Boiven  v.  Hall,  6  Q.  B.  D.  333  ; 
Lyons  and  Sons  v.  Wilkins,  [1896]  The  Notting  Hill,  9  Prob.  Div. 
1  Ch.  811, — affirmed  on  appeal.  105;  Halestrap  v.  Gregory,  [1895] 

(e)  Bac.  Ab.  Actions  on  the  Case  1  Q.  B.  561  ;  Mowbray  \.  Merry- 
(C).  iveather,  [1895]  2  Q.  B.  640. 

S.C. — VOL.    IIL  2    D 
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and  directly  from  the  injury  committed  ;  e.g.^  where  the 
plaintiff  engatred  a  public  singer  and  the  defendant  libelled 
her, — and  the  plaintiff  brought  his  action  for  the  libel, 
alleging  that  by  reason  of  the  libel,  the  singer  was  deterred 
from  performing  in  public  through  the  apprehension  of 
being  ill-received,— whereby  the  plaintiff  lost  the  profits 
he  would  otherwise  have  gained, — it  was  held,  that  the 
damage  was  too  remote,  and  the  action  was  not  main- 
tainable (A).  Also,  no  action  lies  against  a  judge, — at 
least,  of  the  superior  courts, — in  respect  of  any  act  of 
a  judicial  character,  even  although  the  plaintiff  alleges 
malice  and  oppressiveness  {i)  ;  and  this  may  partly  be 
from  the  difficulty  of  ascertaining  that  the  damage  is  the 
natural  consequence  of  the  wrong. 

The  right  to  sue  may,  in  general,  be  transferred, — and 
that  either  by  operation  of  law,  or  by  an  express  assign- 
ment thereof  (^)  ;  e.g.,  the  rights  of  action  of  a  bankrupt 
pass  to  the  trustee  ;  and  upon  the  death  of  either  of  the 
parties  between  whom  a  cause  of  action  founded  on  contract 
has  arisen,  the  right  of  maintaining  such  action  survives, 
in  general,  to  or  against  his  executors  or  administrators  {V)  ; 
and  to  these  (as  well  as  to  the  bankruptcy  trustee)  the 
right  also  belongs,  in  general,  of  continuing  actions,  which 
the  deceased  (or  the  bankrupt)  has  commenced  (m).  But 
as  regards  an  action  for  slander,  that  dies  loith  the 2^erson(n)  ; 
and  this  was  originally   so,  as  regards   every  action  for 

(h)  AMey\.  Harrison,  1  Esp.  (n.s.)  523;   Anderson    v.    Gorrie, 

48  ;  Kelly  v.   Partington,  5  B.  &  [1895]  1  Q.  B.  668. 

Adol.    645;   Knight    v.    Gibbs,    1  {k)  36  &  37  Vict.  c.  66,  s.  25, 

Ad.  &  El.   43 ;  Green  v.  Button,  sub-s.  (6). 

1    Tyr.  &  G.   118  ;  Langridge  v.  [l)    Stubbs     v.    Holywell,    Law 

Levy,  4  Mee.  &  W.  337  ;  Cham-  Rep.,  2  Exch.  311  ;  Bradshaw  v, 

berlain    v.    Boyd,    11    Q.    B.    D.  Lancashire  and  Yorkshire  Railiuay 

407.  Company,  ib.  10  C.  P.  189. 

(i)  Houlden  v.  Smith,  14  Q.  B.  {m)  15  &  16  Vict.  c.  76,  ss.  137, 

841  ;  Fray  v.  Blackburn,  3  B.  &S.  138 ;  17  &  18  Vict.  c.  125,  s.  92. 

576  ;  Kemp  v.  Neville,  10  C.    B.  (n)  3  Bl.  Com.  302. 
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a  tort  (o)  ;  but,  except  with  reference  to  causes  of  action 
for  the  violation  of  personal  rights  (such  as  assault,  slander, 
and  the  like,)  this  antient  rule  has  been  now  set  aside  by 
various  Acts  of  Parliament, — that  is  to  say  : — By  the 
4  Edw.  III.  c.  7,  actions  may  be  maintained  hy  executors 
or  administrators,  for  trespasses  to  the  personal  property  of 
the  testator  or  intestate  ;  and  by  the  3  &  4  Will.  IV.  c.  42, 
s.  2,  for  any  injury  to  his  real  estate, — provided  the  injury, 
in  the  latter  case,  be  committed  within  six  calendar  months 
before,  and  the  action  is  brought  within  one  year  after, 
the  death  :  also  by  the  3  &  4  Will.  IV.  c.  42,  actions  may 
be  maintained  against  executors  or  administrators,  for  any 
wrong  committed  by  the  deceased  to  another,  in  respect  of 
the  property  of  the  latter,  whether  real  or  personal, — 
provided  the  wrong  was  committed  within  six  calendar 
months  before  the  death,  and  the  action  is  brought  within 
six  calendar  months  after  the  executors  or  administrators 
have  taken  on  themselves  the  administration  (jo).  More- 
over, by  the  9  &  10  Vict.  c.  93  (commonly  called  Lord 
Campbell's  Act,  and  which  has  been  amended  by  the 
27  &  28  Vict.  c.  95), — neither  of  the  Acts  applying, 
however,  to  aliens  out  of  the  jurisdiction  (5-), — whenever 
the  death  of  a  person  shall  be  caused  by  such  wrongful 
act,  neglect,  or  default  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action  for 
damages,  the  wrongdoer  may  be  sued  for  the  benefit  of  the 
wife,  husband,  parent,  or  children  of  the  person  injured, — 
and  this  although  the  death  shall  have  been  caused  under 
such  circumstances  as  amount  in  law  to  a  felony  ;  and  the 
jury  may,  in  such  a  case,  give  damages  proportionable 
to  the  injury  resulting  from  such  death,  to  be  divided 
among  the  parties  for  whose  benefit  the  action  is  brought, 

(0)  1  Chit.  PI.  56.  (q)  Adam  v.  British  and  Foreign 

p)  Kirk  V.   Todd,   21   Ch.  D.  Steamship    Co.,   [1898]    2    Q.    B. 

484 ;  Phillips  v.  Homfray,  1 1  App.  430. 
Ca.  466. 
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Ill  such  shares  as  the  verdict  shall  direct  (?■).  Which  last- 
mentioned  action  is,  in  general,  l)rought  l)y  the  executor 
or  administrator  of"  the  deceased  ;  but  inasmuch  as  the 
action  must  be  brought  within  tv^^elve  calendar  months  of 
the  death,  if  there  be  no  executor  or  administrator,  or  no 
action  be  brought  by  him  or  her  within  six  months  after 
the  death,  the  action  may  be  brought  by  all  or  any  of  the 
jiarties  to  be  benefited  by  the  result.  Also,  the  redress 
given  under  the  Employers'  Liability  Act,  1880  (5),  to 
servants  in  respect  of  certain  injuries  sustained  by  them 
in  their  employments,  is  available  also  when  the  injury 
results  in  death  ;  and,  in  like  manner,  the  compensation 
which  is  recoverable  under  the  Workmen's  Compensation 
Act,  1897  (0. 

(r)   Duchmrth    v.    Johnson,    4  13  App.  Ca.  1  ;  Buhner  v.  Bidmer, 

H.    &    N.    653 ;   Pym    v.    Ch-eat  25  Ch.  Div.  409. 

Northern    Railway    Company,    4  (-s)  43  &  44  Vict.  c.  42. 

B.   &  Smith,  396  ;    The   Bernina,  (t)  60  &  61  Vict.  c.  37. 
Miff'i  V.  Arm-Strong,  12  P.  1).  58  ; 
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CHAPTER  VII. 

OF    THE    DIFFERENT    SPECIES    OF    CIVIL    INJURIES,    AND 
THEIR    REMEDIES. 


We  shall  now  proceed  to  consider  the  application  of  the 
remedy  by  action  to  the  various  civil  injuries ;  and  as 
rights  were  diversely  divided  (we  may  remember)  into 
personal  rights,  rights  of  property,  rights  in  private 
relations,  and  public  rights,  it  will  be  convenient  to  regard 
civil  injuries  according  to  the  like  divisions. 

Firstly,  Injuries  affecting  Personal  Rights. 

Of  injuries  affecting  life^  these  are  not  merely  civil 
wrongs,  but  (where  committed  wilfully)  are  crimes  ;  but 
regarding  them  only  as  civil  wrongs,  there  are  some 
few  cases  in  which  the  law  gives  damages  for  the  death, 
that  is  to  say  : — (1)  under  Lord  Campbell's  Act  (9  & 
10  Vict.  c.  93)  ;  (2)  under  the  Employers'  Liability  Act, 
1880  (43  &  44  Vict.  c.  42)  ;  and  (3)  under  the  Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37),— all  which 
Acts  have,  however,  been  already  sufficiently  considered, 
the  first  of  them  in  the  preceding  chapter,  and  the  other  two 
in  the  chapter  on  the  Relation  of  Master  and  Servant. 

With  regard  to  injuries  affecting  a  man's  limhs  or  hody, 
these  may  be  committed, — Either  (1)  By  threats  (or 
menaces  of  bodily  hurt),  through  fear  of  which  a  man's 
business  is  in  fact  interrupted  (a) ;  or  (2)  By  an  assault, 
— as  where  one  who  is  in  a  position  to  do  harm  to  another 
lifts  up  his  cane  or  his  fist  in  a  threatening  manner,  or 
strikes  at  him,  but  misses  him  {(j)  ;  or  (3)  By  a  battery, 
— which  is  the  beating  of  another  against  his  will,  the 

(«)  3  Bl.    Com     p.    120,    citing  (b)  Finch,  uhi  supra  ;   Bl.  Com. 

Finch,  L  202.  nhixup.;  Reed\.Coker,nG.^.mO. 
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least  touching  of  another's  person,  wilfully  or  in  anger, 
amounting  to  a  battery  (c)  ;  or  (4)  By  loomuiimj, — which 
consists  in  giving  another  some  dangerous  hurt,  and  is 
only  an  aggravated  species  of  battery  ;  or  (5)  [By 
mayhem, — which  is  an  injury  still  more  atrocious,  and 
consists  in  violently  depriving  another  of  the  use  of  a 
member  proper  for  his  defence  in  fight ;  and  among 
defensive  members  are  reckoned  not  only  arms  and  legs, 
but  a  finger,  an  eye,  and  a  fore-tooth  {d)  ;  but,  it  is  said, 
that  the  loss  of  the  ear,  or  the  nose,  is  no  mayhem  at 
common  law,  as  they  can  be  of  no  use  in  fighting.]  For 
each  of  these  injuries, — threats,  assault,  battery,  wounding, 
and  mayhem, — an  action  will  lie,  whereby  adequate  damages 
may  be  recovered  ;  and  for  the  four  last,  at  least,  an  indict- 
ment may  be  brought  as  well  as  an  action  {e).  It  is  to  be 
observed,  however,  as  to  all  these  acts,  that  to  render  them 
either  actionable  or  indictable,  they  must  be  committed  on 
an  unlawful  occasion, — for  under  certain  circumstances  they 
may  be  justifiable,  and  then  they  form  no  just  ground  of 
complaint  either  civil  or  criminal.  Thus,  assault  and 
battery  are  justifiable,  where  one  who  has  authority  (as  a 
parent  or  master)  gives  moderate  correction  to  his  child, 
his  scholar,  or  his  apprentice  (  /")  ;  also,  if  one  strikes  me 
first,  I  may  strike  in  my  own  defence,  and  (if  sued  for  it) 
may  raise  the  defence  of  son  assault  demesne  {g) ;  also,  if  a 
man  endeavours  to  deprive  me  of  my  goods  and  chattels, 
I  may  justify  laying  hands  upon  him  to  prevent  him,  and 
(in  case  he  persists  with  violence)  I  may  proceed  to  beat 
him  away  (A).     Thus,  too,  in  the  exercise  of  an  office,  as 

(c)  Bl.  C(jm.  uhi  sup. ;  Coward  v.       certain  cases)  by  way  of  summary 
/,  4  H.  &  N.  478.  conviction,  indepost,\o\.  iv.  bk.  vi. 


(d)  Finch,    L.    204  ;    1    Hawk.  ch.  iv.  and  ch.  xi. 

P.  C.  111.  (/)  Hawk  P.  C.  bk.  i.  ch.  61, 

(e)  Reg.  v.   Mahon,  4  A.  &  E.  s.  23 ;  Winstone  v.  Linn,  1  B.  &  C. 
575.     As  to  the  punishment  of  an  469. 

cutsaidt  (which  is  implied  in  every  {g)  Oakes  v.  Wood,  3  Mee.  &  W. 

case  of  battery,  wounding,  or  may-  150 ;  Cockcroft  v.  Smith,  2SaIk.  642. 

hem)  either  by  indictment  or  (in  (h)  Finch,  L.  203. 
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that  of  churchwarden  or  beadle,  a  man  may  lay  hands  upon 
another,  to  turn  him  out  of  the  church  and  prevent  his 
disturbing  the  congregation  ;  and  if  sued  for  this  or  the 
like  battery,  he  may  set  forth  the  whole  case,  and  state 
that  he  laid  hands  upon  him  gently  {molliter  manus 
imposuit)  for  this  purpose. 

And  besides  the  more  direct  injuries  to  a  man's  limbs 
or  body  which  have  been  enumerated,  there  is  a  (6th) 
species  of  injury  thereto,  which  is  indirect  or  consequential, 
resulting  more  particularly  from  negligence  in  the  per- 
formance of  some  duty  ;  for  example,  in  the  case  where  a 
passenger  in  a  coach  is  overturned  by  the  carelessness  of 
the  driver  (/).  And  in  such  a  case,  an  action  for  damages 
will  lie  against  the  coach  proprietor,  not  only  where  he 
is  guilty  of  the  negligence  in  his  own  person,  but  also 
where  the  fault  was  that  of  his  servant, — for  "  qui  facit 
per  alium,  facit  per  se''"'  (k).  And  for  maintaining  un- 
protected a  spiked  wall  adjoining  a  highway,  whereby  a 
child  is  injured,  the  owner  of  the  wall  will  be  liable  (^), — 
as  also  generally  for  damages  from  dangerous  machinery 
remaining  unfenced  (m).  Also,  for  damage  done  to  the 
person,  by  a  brute  beast  accustomed  to  do  mischief  (n), 
the  owner  of  the  beast  is  liable, — provided  the  plaintiff 
can  prove  the  scienter,  that  is,  can  show  that  the  owner 
knew  of  its   mischievous  habit  (o)  ;  and   merely  to  show 


(i)  Brotherton  v.  Woodrod,  3  B.  (/)  Fenna     v.     Clare,    [1895]    I 

&  Bing.   54 ;    Clark  v.   Chambers,  Q.  B.  199. 

3  Q.  B.  D.  327  ;  Radley  v.  London  (m)  Blenkimop  v.  Ogden,  [1898] 

and    North     Western    Bail.     Co.,  1  Q.  B.  783 ;  Groves  v.   Wimbome, 

I   App.    Ca.    754  ;    The  Bernina,  [1898]  2  Q.  B.  402. 

Mills  V.  Armstrong,  13  App.  Ca.  1,  {n)  May  v.  Bnrdett,  9  Q.  B.  101  ; 

overruling    Thorogood   v.    Bryan,  Cox   v.  Burbidge,   13  C.  B.  (n.s.  ) 

8  C.  B.  115.  430;  Worth  v.  Gilling,  Law  Rep., 

(k)  Gordon  v.  Bolt,  4  Exch.  365  ;  2  C.  P.  1. 

Sharrod    v.    London    and    North  (o)  May  v.    Burdett,   ubi  sup.  ; 

Western     Bail.     Co.,    ibid.    580;  Baldwin   v.    Casella,    Law   Rep., 

Elliott  V.  Hall,  15  Q.  B.  D.  315.  7  Exch.  325.     As  to  the  detention 
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that  the  dog  has  previously  bitten  {e.g.^  a  goat,  will  not 
suffice  (/>).  There  may,  however,  be  circumstances  in 
which  mischief  caused  by  an  animal,  though  known  to  be 
dangerous,  will  not  support  an  action, — for  example,  in 
the  case  of  a  dog,  kept  for  the  protection  of  its  owner's 
house  and  yard,  if  the  dog  be  carefully  confined  within 
the  premises,  and  the  injury  is  caused  by  the  plaintiff's 
having  entered  the  premises  improperly,  or  without 
sufficient  caution,  there  will  be  no  remedy  to  the  party 
bitten  for  the  bite  (^q)  ;  but  as  regards  the  owners  of 
dogs,  their  liability  has  been  rendered  slightly  more 
onerous  by  statute,  it  being  now  provided,  that  if  an 
action  be  brought  for  any  injury  by  a  dog  to  cattle  or 
sheep,  it  shall  not  be  necessary  for  the  -plaintiff  to  show 
either  a  previous  mischievous  propensity  in  the  dog  or 
any  knowledge  (i.e.,  scienter)  by  the  owner  of  such  pro- 
pensity, or  even  that  the  injury  complained  of  was 
attributable  to  neglect  on  the  part  of  such  owner  (r)  ; 
and  the  word  cattle  in  the  statute  referred  to  has  been 
interpreted  to  include  horses  and  mares  (5). 

Injuries  affecting  a  man's  health  are,  where,  by  any 
unwholesome  practices  of  another,  a  man  sustains  any 
damage  in  his  vigour  or  constitution, — as  by  selling  him 
bad  provisions  or  bad  wine  (t),  or  by  exercising  a 
noisome  trade  in  his  neighbourhood  {u\  or  by  playing 
upon  him  a  serious  practical  joke  (x)  ;  and  neglect  or 
unskilful  management  of  the  surgeon,  or  physician,  who 
attends  him  is  also   (on  occasion)    an   injury  to  a  man's 

and  destruction  (under  a  ^^  rabies  [r]  28  &  29  Vict.  c.  60. 

order")   of  stray  dogs,  see  34   &  (.v)    Wright     v.    Pearson,     Law 

35  Vict.  c.  56  ;  and  the  Board  of  Rep.,  4  Q.  B.  582. 
Agriculture  Act,  1889(52  &  53  Vict.  [t]  1  Rol.  Abr.  90 ;  R.  v.  Souther- 

c.  30),  s.  3.  ton,     6     East,    133  ;     George    v. 

(p)  Osborne  v.  Chocquell,  [1896]  Skiviitgton,  Law  Rep.  5  Exch.  1. 
2  Q.  B.  109.  (?0  9  Rep.  58  ;  Hut.   135;  R.  v. 

(q)  Bates  v.  Croshie,  M.  T.  1798,  Dewsnap,  16  East,  194. 
in   the   King's    Bench,    cited    in  (x)  Wilkinson  v.  Downton,  [1897] 

Christian's  Black,  vol.  iii.  p.  154.  2  Q.  B.  57. 
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health  (y), — and  mala  praxis,  whether  it  be  for  experiment 
or  by  neglect,  is  a  grave  offence  at  the  common  law  {z)  ; 
and  for  all  these  wrongs  or  injuries,  there  is  a  remedy  by 
action  to  recover  damages  (a).  And  we  may,  without 
impropriety,  classify  under  this  heading,  of  injuries 
to  health,  the  injury  commonly  known  as  the  "  sub- 
traction "  by  either  spouse  of  those  conjugal  rights  which 
he  or  she  owes  to  the  other  ;  and  for  which  injury, 
the  Ecclesiastical  Court  provided  a  remedy  by  compelling 
the  parties  to  live  together,  the  suit  for  that  purpose 
being  called  a  suit  for  the  restitution  of  conjugal 
rights  (6).  And  this  suit  afterwards  lay  in  the  Divorce 
Court,  which  succeeded  to  the  former  ecclesiastical  juris- 
diction in  this  particular  (c)  ;  and  it  now  lies,  of  course,  in 
the  Divorce  Division  of  the  High  Court  ;  but  that  Court 
may  now,  in  a  proper  case,  and  under  the  47  &  48  Vict. 
c.  ^'6,  make  a  pecuniary  provision  for  the  injured  party,  in 
lieu  of  specifically  enforcing  the  resumption  of  the  conjugal 
relation  (d). 

Injuries  affecting  a  man's  reputation  or  good  name  are, — 
Firstly,  by  the  publication  of  a  slander  upon  him,  i.e.,  by 
speaking  to  a  third  person  defamatory  words  respecting 
him.  The  principal  cases  in  which  words  will  be  con- 
sidered defamatory,  so  as  to  amount  to  the  legal  injury  of 
>vhich  we  now  speak,  are  as  follows  :  viz.,  where  a  man 
utters  anything  of  another  which  accuses  him  of  having 
committed  a  criminal  offence  (e) — as  to  say  that  he  has 
poisoned  another  or  is  perjured  (/)  ;  or  which  charges 
him   with    having    an    infectious    disorder  (e.g.,    the   itch 

(y)  Dr.  GroenveWs  Cam,  I   Ld.  (a)  R.  v.  Long,  4  Car.  &  P.  398 ; 

Rayni.  214 ;  Scare  v.    Prentice,  8  ib.  407,  n.  (a). 

East,  348  ;  Slater  v.  Baker,  2  Wils.  [h]  Yelverton  v.  Yelvertoii,  1  Sw. 

359;  Hancks  v.  Hooper,  7  Car.  &  &  Trist.  574. 

P.  81 ;  Lanphier  v.  Phipos,  8  Car.  (c)  Weldonv.  Weldon,  9  P.  D.  52. 

&  P.  475.  (d)  Weldonv.  Weldmi,  10 P.  D.  72. 

(2)  3  Bl.  Com.  122  ;  1  Ld.  Raym.  (e)   Webh  v.  Beavan,  11  Q.  B.  D. 

214.  609. 

if)  Roberts  v.  Ca?ncZe?^  9  East,  93. 
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or  the  leprosy)  tendino;  to  exclude  liim  from  society  {g)  ; 
or  which  tends  to  prejudice  him  in  the  way  of"  his  office, 
profession,  or  trade  (A), — as  to  say  of  a  magistrate  that 
he  is  partial  or  corrupt  (?'),  or  of  a  physician  that  he  is  a 
quack  (j),  or  of  a  lawyer  that  he  knows  no  law  (k),  or  of 
a  tradesman  that  he  is  a  bankrupt  (/)  ;  and  for  words 
of  the  several  species  above  mentioned,  an  action  may  be 
had,  without  proving  the  loss  of  any  definite  temporal 
advantage,  or  special  damage  (m);  and  further,  by  the 
Slander  of  Women  Act,  1891  (n),  making  general  what 
was  formerly  the  law  in  particular  places  only,  such  as 
London  and  Bristol  (o),  words  which  impute  unchastity 
or  adultery  to  any  woman  or  girl  are  now  also  actionable 
without  proof  of  special  damage.  But  with  regard  to 
disparaging  words  other  than  those  mentioned  above,  the 
plaintiff,  in  order  that  he  may  succeed,  must  aver  and 
prove  that  the  words  have  caused  him  special  damage, — 
and  this  is  called  (or  used  to  be  called)  laying  the  action 
with  a  pe7'  quod  (p)  ;  as  if  I  say  of  a  commission  agent, 
that  he  is  an  unprincipled  man,  and  borrows  money 
without  repaying  it,  this  is  not  in  itself  actionable  ;   but  if 

1  say  this  to  a  person  who  was  going  to  deal  with  him, 
and  he  forbears  to  do  so  in  consequence  of  its  being  said, 

ig)  Com.  Dig.  Act.  Def  (D.  28) ;  {k)  Peardv.  Jones,  Cro.  Car.  382. 

Bloodworth  v.  Gray,  7  Man.  &  G.  n^      r>  i.-  i^       i      . 

^'  \L)     Jttobinson       v.      Marchant, 

15  L.  J.  Q.  B.  at  p.  136  ;  Brown  v. 

(h)  Bellamy  v.  Burch,  16  M.  &       Smith,  13  C.  B.  596. 

W.    590  :    Foidqer    v.    Newcomh,  ,    ^    r,    i  at  i    t     t> 

'  ^  '  {m)  J^oulger  v.  Newcomb,  L.  is,. 

L.   R.  2  Ex.  327;   Alexander  v.       o  t:i      o.t-      at-h  r,      ,j   t    r> 

'  2  Ex.  32/  ;  Miller  v.  David,  L.  K. 

Jenkmn,    [1892]     1    Q.    B.    797  ;       qq   P   118 
Booth  V.  Arnold,  [1895]  1  Q.  B.  571. 

(n)  54  &  55  Vict.  c.  51. 
(^)  Com.  Dig.  Act.  Def.  (D.  28) ; 

2  Cro.   90;    Ashton   v.   Blagrave,  (o)  Power  v.  Shaw,  1  Wils.  62. 
Ld.  Raym.  1369 ;  How  v.  Prinn,  {p)  Hopwood  v.  Thoni,  8  C.  B. 
2  Salk.  694.                                              293  ;  Bamett  v.  Allen,  3  H.  &  N. 

(j)  Allen  w.  Eaton,  I'RoW.  Ahv.       376;    Chamberlain    v.    Boyd,    11 
54  ;   Goddart  v.  Haselfoot,  1  Roll.       Q-  B.  D.  407. 
Abr.  54. 
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— here,   there  being  special   damage,    an   action  will  lie 
against  me  {q). 

It  is,  however,  to  be  understood,  that  even  where  special 
damage  has  been  sustained  in  consequence  of  words  spoken 
with  respect  to  any  person,  yet  if  the  words  are  not  in 
themselves  disparaging,  it  is  damnutn  absque  injuria,  and 
no  action  can  be  maintained  upon  them  (r). 

Secondly,  a  man's  reputation  may  be  injuriously 
aflfected  by  the  publication  of  a  libel  upon  him, — which 
may  be  by  writing,  printing,  picture,  or  the  like,  of  a 
defamatory  character.  The  nature  of  this  injury  is  in 
general  similar  to  that  of  slander,  but  there  are  some 
material  differences  between  the  two,  that  is  to  say, — 
Firstly,  in  the  case  of  libel,  the  law  assumes,  that,  of 
necessity,  the  person  defamed  has  suffered  damage  ;  and 
in  the  absence  of  legal  justification  or  excuse,  the  publi- 
cation of  such  a  statement  is  wrongful  (5)  ;  while,  on  the 
other  hand,  in  the  case  of  slander,  spoken  words  are  not 
actionable  unless  either  they  impute  to  the  defamed  person 
charges  of  the  offensive  kind  above  specified  (t),  or  else 
produce  as  their  natural  consequence  some  special  damage. 
And  again,  not  only  such  imputations  as  will  support  an 
action  for  words  spoken,  but  all  contumelious  matter  that 
tends  to  degrade  a  man  in  the  opinion  of  his  neighbours, 
or  to  make  him  ridiculous,  will  amount,  when  conveyed  in 
writing,  printing,  picture,  or  the  like,  to  libel  (u).  And 
lastly,  while  oral  defamation  is  ground  for  an  action  only, 
there  are,  in  the  case  of  a  published  libel,  two  remedies — 
one  by  indictment,  (or  sometimes  by  criminal  information,) 
and  the  other  by  action, — the  former  for  the  public  offence, 

(q)  Storey  v.   Ckallands,  8  Car.  (s)    Ratdiffe.    v.    Evanx,     [1892] 

&  P.  234 ;  The    Western  Counties  2    Q.    B.    at   p.    529 ;  and  South 

Manure  Co.  v.  The  Lawes  Chemical  Helton  Coal  Co.   v.  N.  E.   News 

Manure  Co. ,  L.  R.  9  Exch.  218.  Association,  [1894]  1 Q.  B.  at  p.  144. 

(r)  Kelly  v.  Partington,  5  B.  &  {t)  Supra,  pp.  409,  410. 

Ad.  645.  (»)  Monson  v.   Tussauds,  Ltd., 

[1894]  1  Q.  B.  671. 
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(for  every  libel  has  a  tendency  to  provoke  a  breach  of  the 
peace,)  and  the  latter  for  the  private  injury  to  compensate 
in  damages  the  person  who  has  been  libelled. 

In  order  to  determine  whether  a  statement  is  defamatory, 
it  must  be  construed  in  its  natural  and  ordinary  meaning  ; 
and  if  not  defamatory  in  such  meaning,  it  must  be  construed 
in  the  special  meaning,  if  any,  in  which  it  was  understood 
by  the  persons  by  and  to  whom  it  was  published  (v)  ;  and 
it  is  for  the  judge  to  say,  whether,  in  such  a  case,  the 
words  are  reasonably  capable  of  a  defamatory  meaning  ; 
but  it  is  for  the  jury  to  say  whether,  under  the  circum- 
stances of  the  case,  the  words  in  fact  bear  that  meaning  (.f). 

When  the  words  are  not  prima  facie  defamatory,  and 
when  the  plaintiff  therefore  intends  to  maintain  that  the 
words  were  defamatory  by  reason  of  their  being  understood 
in  a  special  sense,  he  must  be  careful  to  insert  in  his 
statement  of  claim  an  averment  specifying  the  defa- 
matory meaning  of  the  words  complained  of,  and  showing 
how  they  come  to  have  that  meaning,  and  how  they  relate 
to  the  plaintiff  (i/) ;  and  such  averment  is  called  an  innuendo  \ 
but  no  innuendo  is  necessary  when  the  words  complained 
of  are  defamatory  in  their  ordinary  meaning  {z). 

It  is,  of  course,  well  understood,  that  no  action  can  be 
maintained  for  libel  or  slander  unless  there  be  publication, 
— that  is  to  say,  unless  there  be  a  communication  by  the 
defendant  of  the  words  complained  of  to  some  person  other 
than  the  plaintiff  (a)  ;  but  in  criminal  cases  it  is  not 
necessary  that  there  should  be  publication  in  this  sense, 
it  being  sufficient  if  the  words  complained  of  be  com- 
municated by  the  defendant  to  the  prosecutor  himself,  and 

(v)  Capital  and  Counties  Bank  v.  (y)  Capital  and  Counties  Bank  v. 

Henty,  7  App.  Cas.  741  ;  Fraser's  Henty,  7  App.  Cas.  at  p.  748. 

Libel  and  Slander,  2nd  ed.,  p.  9.  (,:)  llnd.  ;  Bus-sell  and  Another  v. 

(x)  Henty\s  Case,  supra;  Nevillv.  Webster,  23  W.  R.  59. 

Fine   Art  and  Ceneral  Insurance  (a)   Barrow    v.    Lewellin,    Hob. 

<7o.,  [1897]  A.  C.  68,  at  pp.  73,  76,  62;    Pullman    v.    Hill    and  Co., 

77.  [1891]  1  Q.  B.  524. 
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that  their  natural  tendency  is  to  provoke  the  prosecutor  to 
commit  a  breach  of  the  peace  (/>);  also,  a  mere  repetition 
of  the  libel  or  slander  is  a  publication  of  it  {c). 

The  defences  peculiar  to  an  action  of  libel  are  four  in 
number,  viz.  :— 1.  Justification  ;  2.  Fair  comment  ; 
3.  Privilege  ;  and  4.  Apology.  The  last-named  defence 
is,  however,  only  available  when  the  libel  is  "  contained 
in  a  public  newspaper  or  other  periodical  publication." 
Similar  defences,  with  the  exception  of  that  of  Apology, 
are  open  to  the  defendant  in  an  action  of  slander. 

Of  these  defences  in  their  order — 

1.  Justification. — ^In  all  cases  of  actions  (as  opposed 
to  prosecutions)  for  injury  to  the  reputation,  if  the 
defendant  can  prove  the  words  spoken  to  be  true, — i.e., 
in  legal  phraseology,  if  he  can  justify  the  words  com- 
plained of, — the  action  will  be  barred  ;  and  this  whether 
they  were  or  were  not  in  law  defamatory,  or  whether 
special  damage  ensued  or  not  ;  for  the  action  being  only 
for  damages,  the  law  esteems  the  truth  a  bar  to  the 
recovery  of  damages. 

The  defendant  must  prove  that  the  whole  libel  is  suh- 
stantialhj  true  (^)  ;  and  if  there  be  gross  exaggeration, 
the  plea  of  justification  will  fail  (e).  On  the  other  hand, 
it  is  not  necessary  to  justify  every  detail  of  the  charge 
or  general  terms  of  abuse,  provided  that  the  gist  of  the 
libel  or  slander  is  proved  to  be  substantially  correct,  and 
that  the  details,  etc.,  which  are  not  justified  produce  no 
different  effect  on  the  mind  of  the  reader  than  the  actual 
truth  would  do  (/). 

(h)  Rex  V.  Garrett,  Hick's  Case,  (e)  Clarkson  v.  Lawson,  6  Bing. 

Hob.  215;i?ea;v.  re9'e?ter,2Stark.  266,   587;    WaUey    v.    Cook  and 

245 ;  Reg.  v.  Brooke,  7  Cox  C.  C.  Healey,  19  L.  J.  Ex.  91. 
251. 

(c)  De   Crespirjny  v.    Welleshy,  ^-^^  ^^^'"''^  ^^^^^  ^°^  blander, 

e  T>-         onn  2nded.,  p.  84  ;  Willmett  v.  Harmer 

5  Bing.  392.  ^ 

,,.„.,             r   t-          J  T     rn  and  Another,  8  C.  &  P.  695. 

(a)  Bishop  V.  Latimer,  4  L.    1.  ' 

775. 
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It  is  not  a  defence  to  criminal  proceedings  to  prove 
that  the  words  complained  of  are  true  ;  the  defendant 
must  then  be  prepared  to  go  further,  and  prove,  that  not 
only  are  the  words  true,  but  that  it  is  for  the  public  benefit 
that  they  should  be  published  (^). 

2.  Fair  Comment. — No  action  lies,  if  the  defendant  can 
prove  that  the  words  complained  of  are  a  fair  and  bond 
fide  comment  on  a  matter  of  public  interest  ;  and  this 
distinction  is  to  be  remembered,  namely, — that  the  Court 
decides  whether  the  matter  commented  on  is  one  of  public 
interest ;  and  if  the  Court  is  of  opinion  that  there  is  some 
evidence  that  the  comment  is  unfair,  then  the  jury  finds 
whether  it  is  so  in  fact  (7i). 

It  is  incorrect  to  say  that  Jonay?^^  comments  on  matters 
of  public  interest  come  under  qualified  privilege  (J)  ;  for, 
in  such  a  case,  the  defence  really  is,  that  the  words  are 
not  defamatory  but  only  fair  and  proper  comment  Qc). 
All  comment  must  be  bond  fide  ;  and  criticism  must  not 
be  made  a  cloak  for  malice.  The  matter  commented  on 
must,  moreover,  be  a  matter  of  public  interest, — under 
which  description  come  all  State  and  parliamentary 
matters  (Z)  ;  the  public  conduct  of  every  one  who  takes 
part  in  public  affairs  (m), — but  not  the  private  conduct 
of  such  persons,  save  in  so  far  as  it  affects  their  public 
relations  (n)  ;  legal  (o)  and  ecclesiastical  matters  ( p)  ;  the 

(9)  6  &  7  Vict.  c.  96,  s.  6.  L.    R.,   4    Q.   B.   73;    38  L.   J. 

(h)  South  Hetton   Coal    Co.    v.  Q.  B.  34. 
North- Eafttern  Neics  Association,  (m)  Kelly  v.  Sherlock,  L.  R.,  1 

[1894]  1  Q.  B.  133,  at  p.  143.  Q.  B.,  at  p.  689  ;  35  L.  J.  Q.  B. 

(j)  Campbell  v.  Spottiswoode,  32  209. 
L.  J.  Q.  B.  185 ;  3  B.  &  S.  769 ;  [n)  Wisdomv.  Bromi,  1  T.  L.  R. 

Merivale  v.    Carson,  20  Q.  B.   D.  412  ;      Panhhurst     v.    Hamilton, 

275.  3  T.  L.  R.  500. 

(k)  Campbell     v.    Spottisivoode,  (o)  Cox  v.  Feeney,  4  F.  &  F.  13  ; 

32  L.  J.  Q.  B.  185  ;  3  B.  &.  S.  769.  Purcell  v.  Sowler,  2  C.   P.  D.  215 

(I)  Dunne  v.  Anderson,  3  Bing.  (C.  A.). 
88  ;  I  Moore,  407  ;  R.  &  M.  287  ;  (p)  Kelly    v.    Tinling,     L.     R. 

28  R.  R.  591  ;   Wason  v.  Walter,  1  Q.  B.  699 ;  35  L.  J.  Q.  B.  231. 
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management  of  the  poor  and  the  administration  of  the  poor 
law  (g)  ;  the  conduct  or  management  of  places  of  public 
amusement  or  entertainment  (r)  ;  literature  (s)  ;  art  (0  ; 
and,  in  short,  anything,  which  invites  public  attention  or 
criticism  (m). 

3.  Privilege. — Where  defamatory  words  are  spoken 
or  written  in  the  course  of  parliamentary,  judicial,  naval, 
military,  or  state  proceedings,  they  will  not  support  an 
action  ;  for  on  such  an  occasion  the  words  are  absolutely 
privileged  in  the  interests  of  public  policy,  and  are  pro- 
tected, no  matter  how  untrue  or  malicious,  or  what  special 
damage  they  have  caused  (.f). 

Upon  certain  other  occasions,  the  privilege  is  not 
absolute  but  merely  qualified.  Upon  occasions  of  qualified 
privilege,  no  action  lies  unless  the  plaintiff  proves  that  the 
defendant,  in  publishing  the  words  complained  of,  was 
actuated  by  express  malice,  i.e.,  by  any  corrupt  or  wrong 
motive  or  personal  spite  or  ill  will  (t/).  When  the  circum- 
stances are  such  as  to  cast  on  the  defendant  the  duty  of 
making  the  communication  to  a  third  party,  the  occasion 
is  one  of  qualified  privilege  ;  so  again,  when  he  has  an 
interest  in  making  the  communication  to  the  third  person, 
and  the  third  person  has  a  corresponding  interest  in 
receiving  it  (z).  Under  this  head  of  privilege  come  com- 
munications as  to  the  characters  of  clerks  and  servants  ;  for 
no  one  is  obliged  to  give  his  clerk  or  servant  a  character  ; 
but  if  he  does  so,  he  must  do  it  honestly,  and  then,  even 
if  it  be  in  fact  untrue,  the  master  will  be  protected  (a). 

(q)  Purcell  v.  Soider,  2  C.  P.  D.  F.     614  ;     Duplany   v.    Davis,    3 

216  (C.  A.)  ;  46  L.  J.  C.  P.  308.  T.  L.  R.  184;  Merivale  v.  Carson, 

(r)  Dihdin  v.  Swan  and  Bostock,  20  Q.  B.  D.  275  (C.  A,). 

1    Esp.    28  ;    Green  v.    ChajJinan,  {x)  Eraser's  Libel  and  Slander, 

4  Bing.  N.  C.  92  ;  5  Scott,  340.  2nd  ed.,  p.  101. 

(s)  Campbell     v.     Spotiis>roode,  (y)  Ibid.  p.  150. 

32  L.  J.  Q.  B.  185  ;  3  B.  &  S.  769.  (=)  Pidlmanv.  Hill d:  Co.,  [1891] 

(t)  Thompson  v.  Shackell,  M.  &  1  Q.  B.  524,  at  p.  530. 

M.  187  ;  31  R.  R.  728.  (a)  Murdoch  v.  FunduUian,  2 

(u)  Morrison  v.  Belcher,  3  F.  &  Times  L.  R,  215,  614. 


416  BOOK  V. — OF    CIVIL    INJURIES. 

Under  the  head  of  qualified  privilege  also  come  fair 
and  impartial  reports  of"  proceedings  in  parliament  or 
in  any  court  of  justice  or  in  any  public  meeting  or  meeting 
of  certain  public  bodies  and  persons  specified  in  sect.  4  of 
the  Law  of  Libel  Amendment  Act,  1888  (/>), — in  all  which 
cases,  the  plaintiff,  in  order  to  succeed,  must  prove  that  the 
defendant  has  been  actuated  by  malice. 

4.  Apology. — The  above  mentioned  defences  of  justifi- 
cation, privilege,  and  fair  comment  are  equally  applicable 
to  libel  and  slander.  There  is  a  further  defence  under 
sect.  2  of  Lord  Campbell's  (Libel)  Act  (c).  This  defence  is, 
however,  only  available  in  an  action  for  a  libel  contained 
in  a  public  newspaper  or  other  periodical  publication  ;  and 
the  defendant  must  prove, — (1)  that  the  libel  was  published 
without  actual  malice  and  without  gross  negligence  ;  and 
(2)  that  before  the  commencement  of  the  action,  or  at  the 
earliest  opportunity  afterwards,  he  inserted  in  such  news- 
paper or  publication  a  full  apology  for  such  libel  (d). 
Moreover,  by  the  8  &  9  Vict.  c.  75,  s.  2,  there  must  be  a 
payment  of  money  into  court  by  way  of  amends  at  the 
time  the  plea  is  filed  ;  and  therefore,  having  regard  to 
Order  XXIL,  Rule  1,  no  other  defence  denying  liability 
can  be  pleaded  together  with  such  plea. 

For  the  sake  of  convenience,  it  seems  desirable  to  deal 
shortly  in  this  place  with  the  subject  of  slander  of  title, — 
which  consists  of  a  false  and  malicious  statement,  in  writing 
printing  or  by  word  of  mouth,  injurious  to  any  person's 
title  to  property,  and  causing  special  damage  to  such 
person  ;  and  for  the  publication  of  such  a  statement,  an 
action  will  lie.  And  yet  in  such  a  case,  there  is  no  wrong 
to  the  reputation — no  defamation — and  the  action  is  not  for 
libel  or  slander,  but  is  an  action  on  the  case  for  special 
damage  sustained  by  reason  of  the  speaking  or  publication 

(h)  51  &  52  Vict.  c.  64.  (d)  Ibid. 

(c)  6  &  7  Vict.  c.  96. 
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of   the  slander    of    the  plaintiflfs  title  (e).      In    order  to 
succeed,  the  plaintiff  must  prove  : — • 

(1.)  That  the  statement  is  false  ;" 

(2.)  That  it  is  malicious  in  fact ;   and 

(3.)  That  it  has  caused  him  special  damage. 

It  is  also  actionable  to  publish  maliciously,  or  without 
lawful  occasion,  a  false  statement  disparaging  the  goods 
of  any  person,  and  causing  such  person  special  damage  (/) . 

And  here  we  may  also  conveniently  refer  to  that  peculiar 
species  of  injury  to  the  reputation  which  arises  from  a 
man  (or,  as  more  usually  happens,  a  woman)  going  about 
and  boasting,  or  giving  out,  that  he  (or  she)  is  married 
to  the  plaintiff ;  and  the  judgment  in  such  an  action 
(which  now  lies  in  the  divorce  division  of  the  High  Court) 
is  to  put  the  defendant  to  perpetual  silence  {g). 

A  third  way  of  destroying  or  injuring  a  man's  reputation, 
is  by  preferring  a  malicious  indictment  or  prosecution 
against  him  ;  for,  under  the  mask  of  justice  and  public 
spirit,  the  process  of  the  law  is  sometimes  made  the  engine 
of  private  spite  and  enmity  (li)  ;  and  for  this,  accordingly, 
an  adequate  remedy  is  afforded,  by  awarding  damages 
in  an  action  for  a  false  and  malicious  prosecution.  Whicli 
action  may  be  brought, — either  against  a  single  person  or 
against  several,  with  an  allegation  in  the  latter  case  that 
they  conspired  together  for  the  purpose  (F).  However, 
any  reasonable  and  probable  cause  for  preferring  a  prose- 
cution is  sufficient  to  justify  the  defendant ;  and  in  order 

(e)  Malachy  v.   Soper,  3  Bing.  at  p.  524 ;  White  v.  Mellin,  [1895] 

N.  C.   371  ;    Smith  v.   Spooner,  3  A.  C.  154  ;  and  see  Fraser's  Law 

Taunt.   346  ;    Day  v.    Brownrigg,  of  Torts,  4th  ed.,  pp.  128,  129. 

10  Ch.  Div.  294.  {g)  Lord    Haivke    v.    Corri,     2 

(/)    Western    Counties    Manure  Hagg.  220. 

Co.    V.    Lawen    Chemical   Manure  (h)  Turner  v.  Ambler,  10  Q.  B. 

Co.,    L.    R.,    9    Ex.    218,    222;  252. 

Ratdiffew.  Evans,  [1892]  2  Q.  B.  (^•)  1  Saund.  by  Williams,  229  a. 

.S.C. — VOL.   III.  2    E 
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to  maintain  this  action,  the  burthen  lies  therefore  on  the 
plaintiff  of  showing  that  no  reasonable  or  probable  cause 
existed  (/)  ;  and  he  must  also  prove  that  the  defendant  acted 
maliciously.  The  malice  here  spoken  of  is  malice  in  fact, — 
/.<?.,  an  indirect  or  improper  motive, — being  any  motive  other 
than  that  of  simply  instituting  a  prosecution  for  the  purpose 
of  bringing  a  person  to  justice  (m) ;  but  the  existence  of 
malice  is  purely  a  question  of  fact  for  the  jury,  who  may, 
if  they  choose,  infer  it  from  the  fact  that  the  defendant 
acted  without  reasonable  and  probable  cause  (w).  Further, 
the  plaintiff  must  prove,  either  that  he  was  acquitted  upon 
such  prosecution,  or  that  it  was  in  some  other  manner 
legally  determined  in  his  favour  (o), — e.g.,  he  may  show, 
that  the  indictment  was  either  thrown  out  by  the  grand 
jury,  or  quashed  by  the  court  ;  for  it  is  not  the  danger 
of  the  plaintiff,  but  the  scandal,  vexation,  and  expense  to 
which  he  is  put,  upon  which  this  action  is  founded  (p). 

The  right  of  personal  liberty  may  be  invaded  by  the 
injury  of  false  imprisonment  (r)  :  and  to  constitute  this 
injury,  there  are  two  points  requisite  : — 1.  The  detention 
of  the  person  ;  and  2.  The  unlawfulness  of  such  detention. 
Now  every  detention  of  the  person  is  an  imprisonment, 
whether  it  be  in  a  common  prison,  or  in  a  private  house  ; 
or  even  by  forcibly  detaining  one  in  the  street  (s).     The 

(/)  Johnstone  v,  Sutton,  1  T.   R.  ^^^  y^^g^.   ^._    Gioyim,   10  Mod. 

549;  Mu>igrove  v.  Newell,  1  Mee.        jg^    220;    Chambers   v.    Rohimon, 
&  W.  582 ;  Michdl  v.    Williams,       j  g|.j.  ggj 
11  Mee.  &  W.  205;  Metropolitan 
Bank  V.  Pooley,  10  App.  Ca.  210 ; 
Abrath  v.  North  East.   Rail.   Co., 


(r)  Edgell  v.  Francis,  1  Maia.  & 

Gr.    222  ;     Glynn    v.    Houstoim, 

2  Man.  &  Gr.  337 ;  Jones  v.  Gur- 

11  App.  Ca.  .-47.  ^^^^^  2  Qale  &  D.   133  ;  Smith  v. 


(m)  Stevens  v.  Midland  Counties 
Rail.  Co.,  10  Ex.  at  p.  356. 


Eggington,  7  Ad.  &  El.  167  ;  Mit- 

r-  r     ry        ^^^^11  V.  Forstcr,   12  A.   &  E.   72 ; 

(n)  Ferryman  v.   Lister,  L.    K.        _,.    ,         ^  n  r\   -r,   <^An     m 

1^  \     -J:  Bird  V.  Jones,  7  Q.  B.  742  ;  Tur- 


4  H.  L.  521. 


ner  v.  Ambler,  10  Q.  B.  252. 


(o)  Morgan  v.  Hughes,  2  T.  R.  ^ 

225  ;  Willes,  520  n.  ;  Whitworth  v.  ^  >  ^  ^"^''-  ^'^'^• 

Hall,  2  B.  &  Adol.  695. 
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detention  may  be  actual, — e.g.,  laying  hands  upon  a  person; 
or  constructive, — e.g.,  by  an  officer  telling  anyone  he  is 
wanted,  and  making  him  accompany  him  {t).  There  must 
be  some  restraint,  although  not  necessarily  incarceration  ; 
but  the  restraint  must  be  total, — a  mere  partial  restraint 
not  being  sufficient  (m).  Further,  in  order  to  constitute 
unlawful  or  false  imprisonment,  the  detention  must  be 
without  sufficient  authority, — which  authority  may  arise, 
either  from  some  process  from  the  courts  of  justice, 
or  from  some  warrant  from  a  legal  officer  having  power 
to  commit,  under  his  hand  and  seal,  and  expressing  the 
cause  of  such  commitment, — or  from  some  other  special 
cause  warranting  an  arrest  for  the  necessity  of  the  thing, 
— such  as  where  a  felon  is  arrested  in  the  act  by  a  private 
person  without  warrant.  False  imprisonment  also  may 
arise  by  executing  a  lawful  warrant  or  process  at  an  un- 
lawful time,  as  on  a  Sunday  ;  for  the  statute  29  Car.  II. 
c.  7,  s.  6,  hath  declared,  that  such  service,  except  in  cases 
of  treason,  felony,  breach  of  the  peace,  or  other  indictable 
offence,  shall  be  void  (x). 

Secondly,  Injuries  affecting  Rights  of  Property. 

We  arrive  next  at  the  consideration  of  such  injuries  as 
affect  the  right  of  property  :  and  we  will  consider,  in  the 
first  place,  injuries  to  real  property  ;  and,  secondly,  injuries 
to  personal  property. 

(I.)  And,  firstly.  Injuries  to  real  property,  being  the 
six  following,  namely  : — 1.  Ouster  ;  2.  Trespass  ; 
3.  Nuisance  ;  4.  Waste  ;  5.  Subtraction  ;  and  6.  Dis- 
turbance, —  and  we  shall  explain  each  of  these  six 
injuries  in  the  order  we  have  enumerated  them. 

(t)  Grainger    v.    Hill,   4    Bing.  (x)  llawlina  v.  Ellis,  16  Mee.  & 

N.  C.  212.  W.  172. 

(m)  Bird  V.  Jones,  7  Q.  B.  742. 

2  E  2 
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[1.  Ouster  is  an  injury  sustained  in  respect  of  heredita- 
ments either  corporeal  or  incorporeal  ;  hut  with  regard  to 
incorporeal  hereditaments,  ouster  is  nothing  more  than  a 
disturhance  of  the  enjoyment,  and  it  amounted  to  an  ouster, 
only  if  the  owner  elected  so  to  treat  it  (y), — and  damages 
were,  in  general,  the  only  relief  available  for  an  incorporeal 
ouster  (a), — but  for  an  advowson,  a  real  action  (that  of 
quare  impedii)  would  lie  (Ji). 

Ouster  (meaning  ouster  from  corporeal  hereditaments) 
may  be  either  of  the  freehold,  or  of  chattels  real  ;  and — 

Firstly,  Ouster  of  the  Freehold  : — This  may  be  effected 
in  four  several  ways  : — 1.  By  abatement, — which  is  where  a 
person  dies  seised  of  an  inheritance,  and  (before  the  heir  or 
devisee  enters)  a  stranger  who  has  no  right  makes  entry, — 
this  his  entry  being  called  an  abatement,  and  he  himself  being 
called  an  abator  (c).  2.  By  intrusion, — ^which  is  the  entry 
of  a  stranger,  after  a  particular  estate  of  freehold  is  deter- 
mined, before  him  in  remainder  or  reversion, — such  stranger 
being  termed  an  intruder  (d).  3.  By  disseisin, — which  is 
a  wrongful  putting  out  of  him  that  is  seised  of  the  free- 
hold,^— not,  as  in  the  other  cases,  a  wrongful  entry  where 
the  possession  was  vacant,  but  an  attack  upon  him  who  is 
in  actual  possession,  and  turning  him  out  of  it  ;  and  as  the 
two  former  kinds  were  an  ouster  from  a  freehold  in  law, 
so  this  is  an  ouster  from  a  freehold  in  deed  (e).  4.  By 
deforcement, — which  (in  its  most  extensive  sense)  signifies 
the  holding  of  any  lands  or  tenements  to  which  another 
person  hath  the  right  (/), — so  that  deforcement  includes 

(y)  3  Bl.  Com.  p.  170  ;  Co.  Litt.  (e)  Taylor  v.  Horde,  1  Ld.  Ken. 

199  h,  S13h  ;  Steadman  Y.  Smith,  143;  Doe  d.   Maddock  v.   Lynen, 

8  Ell.  &  Bl.  1.  3  B.   &  C.  388  ;  Doe   v.   Hall,  2 

(a)  Challenor  v.  Thomas,  Yelv.  Dow.    &    Ry.    38 ;     Williams   v. 

143.  Thomas,  12  East,  141. 

{h)  See  "  Disturbance,"  infra.  (/)  Co.  Litt.  277  ;  Co.  Litt.  by 

(c)  Finch,  L.  195.  Butl.  331  b,  n.  (1). 

(d)  Co.  Litt.  277  ;  F.  N.  B.  203, 
204. 
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[as  well  an  abatement,  an  intrusion,  or  a  disseisin,  as  any 
other  species  of  wrong  whatsoever,  whereby  he  that  hath 
right  to  the  freehold  is  kept  out  of  possession  ;  but,  as 
contradistinguished  from  the  particular  ousters  previously 
described,  it  imports  such  a  detainer  of  the  freehold  from 
him  that  hath  the  right  of  property,  but  never  had  any 
possession  under  that  right,  as  falls  within  none  of  the 
injuries  which  we  have  before  explained, — e.g.^  where  lands 
escheat,  propter  defectum  sanguinis,  to  the  lord  of  a  seig- 
niory, but  the  seisin  of  the  lands  is  withheld  from  him, — 
here  the  injury  is  not  abatement,  for  the  right  vests  not  in 
the  lord  as  heir  or  devisee  ;  nor  is  it  intrusion,  for  it  vests 
not  in  him  who  hath  the  remainder  or  reversion  ;  nor  is  it 
disseisin,  for  the  lord  was  never  actually  possessed  ;  and 
being  none  of  these  three,  it  is  therefore  a  deforcement  (g). 
Again,  if  a  man  lease  lands  to  another,  for  a  term  of  years 
or  for  the  life  of  a  third  person, — and  the  term  expires  by 
surrender,  or  by  efflux  of  time,  or  by  the  death  of  the  cestui 
que  vie  ;  and  the  lessee  or  any  stranger  who  was  (at  the 
expiration  of  the  term)  in  possession,  holds  over,  and 
refuses  to  deliver  the  possession  to  him  in  remainder  or 
reversion, — this  is  likewise  a  deforcement  (A).  Another 
species  of  deforcement  is,  where  two  persons  have  the  same 
title  to  land,  and  one  of  them  enters  and  keeps  possession 
against  the  other, — as  where  the  ancestor  dies  seised  of  an 
estate  in  fee  simple,  which  descends  to  two  sisters  as 
coparceners  ;  and  one  of  them  enters  before  the  other,  and 
will  not  suflFer  her  sister  to  enter  and  enjoy  her  moiety, — 
this  is  also  a  deforcement  (/).  And  in  addition  to  all  the 
above  modes  of  ouster,  there  was  formerly  another,  viz., 
5.  Discontinuance  {k), — which  was  where  a  tenant  in  tail 
in  possession  made  a  feoffment  in  fee  simple,  and  created 
thereby,  in  fact,   a  fee   simple, — but  a  tortious  one, — he 

((/)  F.  N.  B.  143.  (i)  Finch,  L.  293,  294 ;  F.  N.  B. 

(h)  Finch,    L.    263;   F.   N.    B.       197  ;  Co.  Litt.  199  b. 
201,  205—7.  (k)  Co.  Litt.  327  b. 
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[injured  the  heir-in-tail  or  (as  the  case  might  be)  the 
remainderman,  taking  away  (or  tollincf)  his  right  of  entry;] 
but  by  the  3  &  4  Will.  IV.  c.  27,  this  doctrine  of  tolling 
the  right  of  entry  has  been  abolished,  and  by  the  8  & 
9  Vict.  c.  106,  s.  4,  a  feoffment  made  after  the  1st 
October,  1845,  has  now  no  tortious  operation, — so  that 
discontinuance,  as  a  species  of  ouster,  has  ceased  to  exist. 

Secondly,  [Ouster  of  Chattels  Real  : — This  is  of  two 
species,  being  either  (1)  Amotion  from  the  possession  of 
estates  held  by  statute,  recognizance,  or  elegit,  before  the 
estate  of  the  tenant  has  been  determined, — that  is  to  say, 
before  the  sum  has  been  raised  for  which  the  estate  was 
given  as  a  security  ;  or  (2)  Amotion  from  the  possession  of 
an  estate  for  years, — which  also  takes  place  by  a  like 
kind  of  disseisin,  ejection,  or  turning  out  of  the  tenant 
from  the  occupation  of  the  land  before  his  term  has 
determined. 

In  the  case  of  abatement,  intrusion,  and  disseisin,  the 
party  ousted  might  have  recovered  the  possession  either 
(1)  by  an  action  possessory, — brought  to  determine  the 
right  of  possession  ;  or  (2)  by  an  action  ch'oitural, — 
brought  to  determine  the  right  of  property  (/)  ;  but  as 
the  abator  (intruder  or  disseisor)  had  a  mere  naked 
possession  without  right,  the  law  also  gave  the  injured 
party  {lohile  the  adverse  possession  ivas  recent)  the  extra- 
judicial remedy  by  entry.  But  if  the  abator  (intruder  or 
disseisor)  died  seised,  and  the  land  descended  to  his  heir, — 
or  if  the  ouster  was  by  deforcement, — the  heir  or  (as  the 
case  might  be)  the  deforciant  was  considered  to  have 
acquired  the  apparent  right  of  possession  {m),—scil., 
because  the  heir  (in  respect  of  the  descent)  and  the 
deforciant  (in  respect  of  the  lawful  inception  of  his  title) 

(l)  2  Bl.  Com.   197 ;  3  Bl.  Com.  (m)  2  Bl.  Com.  196  ;  3  Bl.  Com. 

179,  185.  179. 
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had  evidently  a  better  or  more  colourable  right  than  that 
gained  by  mere  abatement,  intrusion,  or  disseisin  ;  and, 
therefore,  were  not  liable  to  expulsion  by  mere  entry,  but 
the  estate  or  interest  of  the  person  ousted  was  said  to  be 
turned  to  a  right  (n), — and  this  obliged  him  to  resort  to  his 
real  action  (possessory  or  droitural) ;  and  even  as  against 
the  abator,  intruder,  or  disseisor  himself,  he  would  have 
lost  his  entry  and  been  driven  to  his  real  action,  if 
he  had  permitted  the  twenty  years  to  run  by,  which 
were  prescribed  by  the  21  Jac.  I.  c.  16,  for  his  remedy  by 
entri/. 

The  claimant,  if  he  commenced  his  real  action  pos- 
sessory,  might  have  sued  out  either  a  writ  of  entry  or  a 
writ  of  assize, — in  the  former  showing  merely  the  unlawful 
commencement  of  the  adverse  title,  and  in  the  latter 
proving  also  his  own  title  ;  but  if  he  neglected  to  sue  out 
either  of  those  two  writs,  within  the  period  of  time  allowed 
in  that  behalf, — or  if  judgment  (although  by  default)  was 
given  against  him  in  his  possessory  action  ;  or  if  the 
ouster  had  taken  place  upon  a  discontinuance, — the  adverse 
party  was  considered  as  having  acquired  an  actual  right  of 
possession- (o),  and  the  claimant  was  thereafter  driven  to 
his  real  action  droitural  (p).  And  of  such  droitural 
actions,  the  principal  one  was  the  tor  it  of  right  (q), — 
sometimes  called  the  lorit  of  right  proper, — which  writ 
was  esteemed  "  the  highest  writ  of  the  law  "  (r)  ;  but 
there  were  other  writs  in  the  nature  of  writs  of  right, — 
such  as  the  writ  of  formedon,  which  was  the  remedy  for 
tenant  in  tail  on  a  discontinuance  (5)  ;  and  the  writ  of  dower 
unde  nihil   hahet,  which  was  the  remedy  of  a  dowress  to 

(?i)  Co.    Litt.    by    Butl.    332  b,  {q)  Davies  v.  Lowndes,  1  C.  B. 

n. (1)  435  ;  3  C.  B.  808. 

(o)  2  Bl.  Com.  196  ;   3  Bl.  Com.  (r)  3  Bl.  Com.  193. 

179,  191.  (s)  3  Bl.  Com.   191  ;    Tohon  v, 

( p)  2  Bl.  Com.  197.  Kaye,  6  Man.  &  G.  536;  Gannon  v. 

Rimington,  12  C.  B.  1,  515. 
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whom  dower  had  not  been  assigned  (f).  And  these  real 
actions  droitural  were  all  subject  (like  real  actions  pos- 
sessory) to  a  certain  period  of  limitation,  that  for  the  writ 
of  right  being  sixty  years  ;  and  it  was  competent  to  the 
defendant  in  a  writ  of  right,  to  plead  that  he  had  more 
right  to  hold  than  the  plaintiff  had  to  claim, — which  was 
called  the  mise  upon  the  mere  right  ;  and  this  issue  he 
might  have  referred,  either  to  the  grand  assize  or  to  trial 
hy  battle  (w). 

Real  actions  (whether  possessory  or  droitural)  were 
deemed  unacceptable  remedies,  the  course  of  proceedings 
in  them  being  dilatory  and  intricate  (.7;),  and  the  judgment 
conclusive, — so  that  the  plaintiff,  failing  by  any  accident 
in  one,  was  not  at  liberty  to  bring  another  (y)  ;  and  they 
could  be  brought  only  in  the  Court  of  Common  Pleas  {z)  ; 
and  the  personal  action  of  trespass  de  ejectione  jinna', — 
afterwards  compendiously  called  an  ejectment, — came 
therefore  to  be  resorted  to  in  lieu  of  the  real  action.  But 
if  the  claimant  had  lost  his  right  of  entry,  he  could  not 
have  resorted  to  an  ejectment, — for  the  right  to  eject 
implied  the  right  to  recover  the  possession  which  had  been 
recently  disturbed  (a),  as  well  as  damages  for  the  dis- 
turbance,— but  the  remedy  by  real  action  (possessory  or 
droitural)  continued  available  in  such  a  case, — until,  by 
the  3  &  4  Will.  IV.  c.  27,  real  and  mixed  actions  as  a 
class  (with  the  one  or  two  exceptions  already  specified) 
were  swept  away  ;  and  it  was  thereby  enacted  {inter  alia), 
that,  unless  in  the  cases  of  disability  therein  mentioned, 
no  entry  should  he  made,  or  action  brought,  to  recover  land, 
but  within  twenty  years  after  the  right  accrued, — a  period 

(0  2  Wms.  by  Saund.,  44e  ;  3  &  {x)  3  Bl.  Com.  184,  205  ;  Hist. 

4    Will.    4,    c.    27,  s.    41  ;    23   &  Eng.  L.  by  Reeves,  vol.  iv.  p.  166. 

24   Vict.  c.  126  ;    Hetherington  v.  (y)  Reeves,  vol.  iv.  p.  166. 

Graham,  6  Bing.  135;    Watson  v.  (2)  Ihid.  170. 

Watson,  10  C.  B.  3.  [a]  3  Bl.  Com.  200  ;  Hist.  Eng. 

(u)   Vide  post,   vol.   iv.   bk     vi.  L.    by   Reeves,    vol.   iii.    p.    390 ; 

ch.  XVIII.  vol.  iv.  p.  165. 


CHAP.    VII. — INJURIES   AND    THEIR    REMEDIES.        425 

which  has  since  been  shortened  to  that  of  twelve  years,  by 
the  37  &  38  Vict.  c.  57. 

The  present  mode  of  proceeding  for  the  recovery  of  the 
possession  of  land, — scil.,  of  hereditaments  corporeal, — is 
either  by  entry  or  by  ejectment,  the  remedy  by  ejectment 
being  now  (sometimes)  called  an  action  for  the  recovery 
of  the  possession  of  land  ;  and  by  the  effect  of  the  Common 
Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  and  of 
the  Judicature  Acts,  this  action  is  commenced  and 
prosecuted  (and  also  concluded)  in  every  respect  like  any 
other  ordinary  action  in  the  High  Court  of  Justice, — that 
is  to  say,  it  is  commenced  by  writ  of  summons  (6),  and  the 
usual  pleadings  (statement  of  claim,  defence,  and  reply) 
follow, — unless  where  the  indorsement  of  claim  on  the 
writ  expresses  that  in  case  the  defendant  appears  to  it  the 
plaintiff  intends  to  proceed  to  trial  without  pleadings  (c), — 
and  after  that,  come  the  trial,  judgment,  and  execution  {d). 


(6)  Order  xviii.  rule  2.  advising  him  to  appear  in  court, 

(c)  Order  xviii.  A.  in  the  next  Term,  and  defend  his 

[d)  Prior  to  the  Common  Law  title,  otherwise  he  (Roe)  would 
Procedure  Act,  1852  (15  &  16  Vict.  sutler  judgment  to  be  had  against 
c.  76),  the  action  commenced  with  him,  and  thereby  the  party  ad- 
a  "  declaration,"  complaining  at  dressed  would  be  turned  out  of 
the  suit  of  a  fictitious  plaintiif  (for  possession.  And,  on  receipt  of 
example,  John  Doe),  against  a  this  friendly  caution,  if  the  tenant 
fictitious  defendant  (for  example,  in  possession  did  not  in  due  time 
Riohard  Roe),  that  a  lease  for  a  take  the  proper  steps  to  be  ad- 
term  of  years  having  been  made  mitted  defendant  in  the  stead  of 
to  Doe  by  the  real  claimant,  and  Roe,  he  was  supposed  to  have  no 
Doe  having  entered  thereupon,  right  at  all ;  and  upon  judgment 
the  defendant  Roe  ousted  him, —  being  had  against  Roe,  the  casual 
for  which  Doe  claimed  damages ;  ejector,  the  real  tenant  would  be 
and  subjoined  was  a  notice  <oap^ear  turned  out  of  possession  by  the 
addressed  to  the  real  tenant  in  sheriff.  In  the  next  Term,  how- 
possession,  by  name,  informing  ever,  after  the  service  of  the 
him  that  he  (Roe)  was  sued  as  a  declaration,  the  real  tenant  had 
cwiiial  ejector  only,  and  had  no  the  opportunity  of  procuring  him- 
title  to  the  premises  and  would  self  to  be  made  defendant ;  for  in 
make  no   defence  ;  and  therefore  the  course  of  that  Term,  the  real 
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The  remedy  by  ejectment  above  described  was  and  is 
the  form  of  proceeding  when  a  stranger  or  third  party 
(usually  called  the  claimant)  is  proceeding  to  recover  land  ; 
but  the  remedy  by  ejectment  is  available  (and  with  further 
material  simplifications)  in  favour  also  of  a  landlord 
seeking  to  recover  the  possession  of  land  from  his  own 
tenant  of  such  laud  or  from  the  sub-tenant  of  that  tenant, — 
a  specially  indorsed  writ  being,  in  general,  available  in 
such  a  case,  as  is  more  fully  explained  in  the  next 
chapter. 

And  here  we  must  take  notice  of  certain  legislative 
provisions    in    favour    of   landlords,  bringing    actions    of 


claimant  (now  called  the  lessor  of 
the  plaintiff)  moved  the  court,  in 
the  name  of  Doe  the  fictitious 
plaintiff,  for  a  rule  for  judgment 
against  the  casual  ejector, — upon 
which  motion,  supported  by  an 
affidavit  of  the  due  service  of  the 
<leclaration,  the  court  made  a  rule 
as  of  course  for  such  judgment, 
unless  the  tenant  in  possession 
should  appear  and  plead  to  issue, 
within  the  time  therein  mentioned. 
And  within  that  time  such  tenant 
signed,  (by  his  attorney,)  what  is 
called  a  consent  rule, — binding 
him  to  confess,  upon  the  trial  of 
the  cause,  that  he  was  at  the 
time  of  the  declaration  in  posses- 
sion of  the  premises  therein  men- 
tioned, or  of  part  of  them  ;  and 
also  to  confess  the  lease  made  by 
the  lessor  of  the  plaintiff,  the 
entry  of  the  plaintiff,  and  the  ouster 
by  himself  the  tenant  in  posses- 
sion ;  and  upon  such  consent  rule 
being  signed,  the  tenant  in  posses- 
sion was  allowed  by  the  court  to 
enter  an  appearance   in  his  own 


name,  and  to  plead  the  geneial 
issue  (not  guilty)  ;  and  the  issue 
was  then  made  up,  and  was  sent 
down  to  trial,  as  in  an  action  at 
the  suit  of  Doe  (plaintiff),  on  the 
demise  of  A.  B.  (the  lessor  of  the 
plaintiff),  against  C.  D.  (tlie 
tenant  in  possession).  And  it  is 
manifest, — that  under  these  cir- 
cumstances, the  matter  to  be  ti'ied 
(i.e.,  the  real  and  substantial 
question  in  the  cause)  would  turn 
merely  upon  the  point,  whether 
the  lessor  of  the  plaintiff  had  a 
good  title  to  demise,  on  the  A&y  of 
the  supposed  demise  stated  in  the 
declaration  ;  and  the  lessor  of  the 
plaintiff  was  bound  to  make  out  a 
clear  title, — otherwise  his  fictitious 
lessee  could  not  obtain  judgment 
for  possession  of  the  land  ;  but  if 
the  lessor  did  make  out  his  title  in 
a  satisfactory  manner,  then  judg- 
ment was  given  for  John  Doe,  the 
nominal  plaintiff,  the  right  of 
A.  B.  (his  supposed  lessor)  being 
proved  ;  and  upon  that  judgment, 
a  writ  of  possession  issued. 


CHAP.    VII. — INJURIES    AND    THEIR    REMEDIES.        427 

ejectment  against  their  tenants  or  defendincr  such  actions 
when  brought  against  their  tenants  by  strangers. 

And,  Firstly,  by  the  15  &  IG  Vict.  c.  7G,  s.  209  (re- 
enacting  a  similar  provision  contained  in  the  11  Geo.  II. 
c.  19,  s.  12),  all  tenants  must,  on  pain  of  forfeiting  throe 
years'  rent,  give  notice  to  their  landlords  of  any  writ  in 
ejectment  delivered  to  them,  or  coming  to  their  knowledge. 

Secondly,  by  the  15  &  16  Vict.  c.  7G,  s.  210,  (re- 
enacting  in  substance  the  4  Geo.  II.  c.  2S,  s.  2,)  in  all 
cases  of  ejectment  between  landlord  and  tenant,  if  half  a 
year's  rent  be  in  arrear  (e),  and  there  be  a  right  to  re-enter 
for  the  non-payment  (/),  and  no  sufficient  distress  be 
found  ((/),  the  landlord  may,  without  any  prior  demand  of 
possession  (h),  serve  a  writ  in  ejectment  for  the  recovery 
of  the  demised  premises  ;  and  the  judgment  (with  the 
execution  thereon)  in  such  an  ejectment  is  final  and 
conclusive, — unless  the  rent  (with  the  full  costs)  is  paid  or 
tendered  within  six  calendar  months  after  the  execution. 

And,  Thirdly,  by  the  4  Geo.  II.  c.  28,  if  any  tenant  for 
life  or  for  years  (or  other  person  claiming  under  or  by 
collusion  with  him)  shall  wilfully  (?)  hold  over  after  the 
determination  of  the  term, — and  after  demand  of  posses- 
sion made,  and  notice  in  writing  given  by  him  to  whom 
the  remainder  or  reversion  of  the  premises  shall  belong  (k), 
— an  action  for  double  the  yearly  value,  during  the  time 
he  detains  the  land,  shall  lie  against  him  ;  and  by  the 
11  Geo.  II.  c.  19,  s.  18,  any  tenant,  with  power  to  deter- 
mine his  lease,  who  shall  give  notice  of  his  intention  to 
quit,  and  shall  not  deliver  up  possession  at  the  time  he 

(e)  Gretton    v.    Roe,    4    C.     B.  (h)  Duppa  v.   Mayo,  1   Saund. 

576.  Wms.  287. 

(/)  Doe  V.    Bowditch,    8  Q.  B.  (i)  Swivfen  v.  Bacon,  6  H.  &  N. 

973.  184,  846. 

{g)  Doe   V.   Wandlass,    7  T.   R.  (k)  Blatchford  v.  Cole,  5  C.  B. 

117.  (n.s.)  514;  Sonthport  Tramways  v. 

Gandy,  [18971  2  0.  B.  fifi. 
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mentions,  shall  pay  (in  like  manner)  double  his  former 
rent  for  such  time  as  he.  continues  thenceforth  in  posses- 
sion (I).  And  in  order  to  give  landlords,  as  against  their 
tenants  holding  over  (where  the  property  is  of  small  value), 
the  option  of  a  cheaper  and  more  speedy  remedy  than  that 
by  action,  it  has  been  provided,  by  the  1  &  2  Vict.  c.  74  (m), 
that  a  tenant  at  will  (or  for  a  term  not  exceeding  seven 
years)  without  rent,  or  at  a  rent  not  exceeding  201.  a  year, 
who  (or  the  person  occupying  under  him)  shall  fail  to 
deliver  up  possession  after  his  interest  has  ended  or  been 
duly  determined,  may  be  ejected  (after  being  served  with 
written  notice)  by  a  summary  proceeding  before  any  two 
justices  of  the  district  ;  but  the  warrant  for  possession  will 
be  stayed,  if  the  tenant  shall  give  security  to  bring  an 
action  to  try  the  right,  and  to  pay  the  costs  in  the  event 
of  judgment  being  given  against  him.  Relief  of  the  same 
kind,  to  a  landlord  against  his  tenant  holding  over,  is  also 
now  afforded  through  the  medium  of  the  cotmty  courts, — 
not  only  in  cases  where  the  yearly  value  of  the  tenement 
is  below  20/.,  but  also  where  such  value  does  not  exceed 
.50/.  and  upon  which  no  fine  or  premium  has  been  paid, — 
it  being  enacted,  by  the  51  &  52  Vict.  c.  43,  s.  59  (re- 
enacting  a  similar  provision  contained  in  the  19  &  20  Vict. 
c.  108,  s.  50),  that  if  the  term  and  interest  of  the  tenant 
shall  have  expired  or  determined  by  a  legal  notice  to  quit, 
and  the  tenant  (or  any  person  holding  or  claiming  through 
him)  shall  neglect  or  refuse  to  deliver  up  possession 
accordingly,  the  landlord  may  enter  a  plaint  in  the  county 
court  of  the  district  ;  and  after  judgment  given  in  his 
favour,  may  obtain  possession,  through  the  high  bailiff  of 
the  court  (n),  to  whom  a  warrant  may  be  issued  for  that 

(/)    Wilkinson  v.  Colley,  5  Burr.  (n.s.)  166  ;  Rees  v.  Davies,  4  C.  B. 

2694;  Sonlsby  v.  Nevinxj,  9  East,  (n.s.)  56;  Edwards  y.  Hodges,  15 

314  ;  Page  v.  Moort,  15  Q.  B.  684.  C.  B.  477. 

(m)  Jones  v.  Chapman,  14  Mee.  &  (n)  Hodson  v.  Walker,  Law  Rep. 

W.  124  ;  Delaney  v.  Fox,  1  C.  B.  7  Exch.  r)5. 
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purpose  by  the  registrar  (o)  ;  but  the  defendant  may  have 
the  action  removed  into  the  High  Court,  upon  the  ground 
(when  such  ground  exists)  that  the  title  to  lands  of  greater 
value  will  be  affected  by  the  decision  (p). 

It  is  to  be  remembered,  however,  as  regards  leases  (and 
agreements  for  leases)  within  sect.  14  of  the  Conveyancing- 
Act,  1881  (44  &  45  Vict.  c.  41),  that  before  the  lessor  can 
proceed  to  recover  the  possession  from  the  lessee  (or  his 
under-tenant)  the  notice  by  that  section  appointed  must  be 
first  given  by  the  lessor,  and  the  tenant  must  have  failed  to 
comply  with  the  exigencies  of  the  notice  ;  but  subject  to 
the  provisions  of  that  section  being  complied  with,  the 
lessor  may  recover  the  possession  in  the  usual  way,  and 
upon  the  usual  grounds  ;  and  when  he  is  proceeding  as  for 
a  forfeiture  for  breach  of  the  lessee's  covenant  to  repair, 
he  will  recover  all  the  rent  which  shall  have  accrued  due 
pending  the  currency  of  the  notice, — and  in  fact,  up  to 
the  last  quarter  day  next  before  action  commenced  (q). 

[2.  Trespass,— otherwise  called  trespass  qua7'e  clausum 
ffegit  : — The  injury  of  trespass  quare  clausum  fregit,  was 
so  called  from  the  language  of  the  writ  of  trespass  (now 
disused),  which  commanded  the  defendant  to  show  quare 
clausum  querentis  fregit  [i.e.,  why  he  broke  the  plaintiffs 
close)  ;  and  this  breaking  was  an  injury  to  the  plaintiff, 
because  every  man's  land  is  (in  the  eye  of  the  law)  inclosed 
and  set  apart  from  his  neighbour's,  for  the  exclusive  use 
of  himself.  And  in  order  to  maintain  this  action,  the 
plaintiff  must  have  an  actual  possession  by  entry  {r)  ;  and 
before   entry   and    possession,    he    cannot    maintain   this 

(o)  Jones  V.    Owen,  5  D.   &  L.  (q)    Penton   v.    Barnett,    [1898] 

669  ;   Harrington    v.    Ramsay,    8  1  Q.  B.  276. 
Exch.  879  ;  2  Ell.  &  Bl.  669.  (r)  2  Roll.    Abr.  553 ;  Lambert 

(p)  51  &  52  Vict.  c.  43,  ss.  59—  v.  Stroother,    Willes,  221  ;    Com. 

61.  Dig.  Trespass. 
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[action,  tliouoh  he  may  have  the  freehold  in  law  (s).  And 
therefore  an  heir,  before  entry,  cannot  have  this  action 
against  an  abator  (t)  ;  and  though  a'disseisee  might  have  it 
against  the  disseisor, — for  the  injury  done  by  the  disseisin 
itself,  at  whicli  time  the  plaintiff  was  seised  of  the  land, — 
yet  he  cannot  have  it  for  any  act  done  after  the  disseisin, 
until  he  hath  re-gained  the  possession  by  re-entry  ; 
although  he  may  then  maintain  it  for  the  imtermediate 
damage  done,  the  possession  so  re-gained  being,  by  a  kind 
of  jus  postUminii,  supposed  to  have  all  along  continued  in 
him  (ii).  Neither,  by  the  common  law,  in  case  of  an 
intrusion  or  deforcement,  could  the  party  kept  out  of 
possession  sue  the  wrongdoer  in  trespass  ;  but,  by  the 
C  Ann.  c.  18,  if  a  guardian  or  trustee  for  any  infant,  a 
husband  seised  jure  uxoris,  or  a  person  having  any  estate 
or  interest  determinable  upon  a  life  or  lives,  shall  (after 
the  determination  of  their  respective  interests)  hold  over 
and  continue  in  possession  of  the  lands  or  tenements  with- 
out the  consent  of  the  person  entitled  thereto,  they  are 
adjudged  to  be  trespassers,  and  may  be  sued  in  trespass 
accordingly. 

A  man  is  answerable  not  only  for  his  own  trespass,  but 
for  that  of  his  cattle  also, — for  if,  by  his  negligent  keeping, 
they  stray  upon  the  land  of  another  (and  much  more  if  he 
drives  them  on),  and  they  tread  down  his  neighbour's 
herbage,  or  damage  his  cattle  (y),  this  is  a  trespass  for  which 
the  owner  of  the  cattle  committing  the  trespass  must 
answer  in  damages  ;  and  the  law  gives  to  the  party  injured 
in  this  case  a  right  also  to  distrain  the  cattle  damage 
feasant  (doing  damage),  till  the  owner  shall  make  him 
satisfaction  ;]   but  if  he  distrain,  he    cannot  (so   long  as 

(.s)  2  Roll.  Abr.  553.  (v)  Boden     v.     Roscoe,     [1894] 

(t)  Ibid.  1   Q.    B.    608 ;    and   vide    supra, 

(m)  11  Rep.  5  ;  Bamett  v.  Guild-  pp.  275,  286. 
ford,  11  Exch.  19. 
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he    holds    the    distress)     maintain    also    an    action     for 
damages  (.r) . 

In  some  cases,  an  entry  on  another's  land  is  justifiable, — 
as  where  it  is  done  in  the  exercise  of  a  right  of  way,  or  the 
like  ;  or  where  a  man  enters  to  pay  money  there  payable, 
or  to  execute  (in  a  legal  manner)  the  process  of  the  law,  or 
to  get  back  his  own  goods  or  to  distrain  for  rent  {y).  Also, 
a  man  may  justify  entering  into  a  public  inn  without  the 
leave  of  the  owner  first  specially  asked, — because  when  a 
man  professes  the  keeping  of  a  public  inn,  he  thereby 
gives  a  general  licence  to  any  person  to  enter.  And  it  has 
been  said,  that  the  common  law  warrants  the  hunting  of 
ravenous  beasts  of  prey  (as  badgers  and  foxes)  in  another 
man's  land,  if  no  greater  damage  be  done  than  is  necessary, 
— because  the  destroying  such  creatures  may  be  profitable 
to  the  public  {z)  ;  but  fox-hunting,  as  a  mere  diversion, 
would  not,  semhle,  justify  such  an  entry  (a). 

[Where  a  man  makes  an  ill  use  of  the  authority  with 
which  the  law  thus  intrusts  him,  he  shall  be  accounted  a 
trespasser  ah  initio  {h)  ;  for  if  one  comes  into  a  tavern,  and 
will  not  go  out  in  a  reasonable  time,  but  tarries  there  all 
night,  contrary  to  the  inclinations  of  the  owner, — this 
wrongful  act  shall  affect  and  have  relation  back  even  to 
his  first  entry,  and  make  the  whole  a  trespass  (c)  ;  but  a 
bare  nonfeasance,  as  not  paying  for  the  wine  or  beer  he 
calls  for,  will  not  make  him  a  trespasser, — for  this  is  only 
a    breach    of  contract.     In    like    manner,    if  a    landlord 


(x)  Boden  v.    Roxcoe,   [1894]   1  (a)  Paul     v.     Summerhays,     4 

Q.    B.    608  ;    Lehain   v.   Philpott,  Q.  B.  D.  9,  citing  Essex  v.  Capel, 

Law  Rep.  10  Exch.  242.  Chitty's  Game  Laws,  p.  31. 

(y)  Patrick  v.  Colerick,  3  M.  &  (h)  8  Rep.  146  ;    Finch,   L.  47  ; 

W.    485 ;    Keane   v.    Reynolds,    2  Bagshaioe    v.    Goward,    Cro.  Jac. 

E.  &  B.  748.  148. 

(2)  Geush  V.  Mynns,  Cro.  Jac.  (c)  2  Roll.  Abr.  561. 
321 ;  Gundry  v.  Fellham,  1 T.  R.  334. 
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[distrain  cattle  for  rent  and  wilfully  kill  the  distress,  or 
commit  any  other  irregularity,  this  by  the  common  law 
made  him  a  trespasser  ab  initio  (d)  ;]  but  this  is  now  other- 
wise (e)  ;  and  no  officer  of  any  county  court  executing  a 
warrant  of  the  court, — or  any  person  at  whose  instance 
such  warrant  is  executed, — is  to  be  deemed  a  trespasser,  by 
reason  of  an  irregularity  or  informality  in  the  warrant  (or 
in  the  mode  of  executing  same)  or  in  any  proceeding  on 
the  validity  of  which  the  warrant  depends, — although,  for 
any  special  damage,  the  party  injured  may  have  his  action 
on  the  case  (/). 

[3.  Nuisance  (nocunientum)  signifies  any  thing  that 
worketh  hurt,  inconvenience,  or  damage.  And  a  nuisance 
is  of  two  kinds,  i.e.,  either  public  or  private  ;  and  a  public 
(or  common)  nuisance  is  one  which  affects  the  public,  and 
is  an  annoyance  to  all  the  lieges, — for  which  reason  it 
belongs  to  the  class  of  public  wrongs  or  crimes,  and  may 
be  the  subject  of  an  indictment  ;  and,  on  the  other  hand,  a 
private  nuisance  is  (or  may  be  defined  as)  anything  done 
to  the  hurt  or  annoyance  of  another  whereby  he  suffers 
more  than  the  public  at  large  (g)  ;  but  a  trespass  to  his 
field  (even  a  continuing  trespass)  is  not  regarded  as  a 
nuisance  (A), — sciL,  because  it  is  something  more  definite, 
namely,  a  trespass.] 

Firstly,  Private  nuisances,  the  varieties  of : — If  a 
man  so  uses  his  land  as  to  deprive  me  of  the  support 
necessary  to  retain  my  land  or  my  house  in  its  natural 
condition,  or  builds  his  house  so  close  to  mine  that  the  roof 
overhangs  my  roof  and  the  water  flows  off  his  roof  on  to 
mine,  he  commits  a  nuisance,  for  which  an  action  will  lie  (i)  ; 

(d)  Finch,  L.  47.  (h)  F.  N.  B.  188. 

(e)  Vide  mp.  pp.  286,  287.  (»)  Tod-Heatley  v.  Benham,  40 
(/)  51  &  52  Vict.  c.  43,  s.  52.          ch.  Div.  80. 

(g)  Benjamin\.  Storr,  Law  Rep. 
9  C.  P.  400. 


CHAP.    VII. INJURIES    AND    THEIR    REMEDIES.        433 

he  also  commits  a  nuisance  if  he  obstructs  the  free  passage 
of  light  or  air  coming  to  my  house  by  a  particular  defined 
channel  {k) ;  and  the  case  is  the  same,  if  the  boughs  of  his 
tree  are  allowed  to  grow  so  as  to  overhang  my  land,  which 
they  had  not  before  been  accustomed  to  do  (l).  Also,  if  a 
person  keeps  his  hogs  (or  other  noisome  animals)  so  near 
the  house  of  another,  previously  built  and  inhabited,  that 
the  stench  of  them  incommodes  him,  and  makes  the  air 
unwholesome,  this  is  a  nuisance, —  for  it  tends  to  deprive 
his  neighbour  of  the  use  and  benefit  of  his  house  (m)  : 
and  the  like  injury  arises,  if  any  offensive  trade,  as  a 
tanner's  a  tallow  chandler's  or  a  brick-maker's,  be  set  up 
and  exercised  close  to  my  land, — for  though  these  are  lawful 
and  necessary  trades,  yet  they  should  be  exercised  in 
remote  places  (?i).  And  if  one  erects  a  smelting-house  so 
near  the  land  of  another  that  the  vapour  and  smoke 
thereof  kill  the  corn  and  grass,  that  is  a  nuisance  (o)  ;  and 
the  case  is  the  same,  if  a  man,  by  carelessness  in  excavating 
his  own  ground,  causes  the  fall  of  a  house  erected  on  the 
adjoining  land  (p).  And  it  may  be  laid  down  generally, 
that  if  one  does  an  act  which  is,  in  itself,  lawful,  but 
which,  being  done  where  it  is  done,  necessarily  tends  to 
damage  the  land  of  another,  that  is  a  nuisance, — for  it  is 
incumbent  on  him  to  find  some  other  place  to  do  the  act 
where  it  will  be  less  offensive — the  rule  being  (in  this  as 
well  as  in  the  other  examples  above  given)  sic  utere  tuo,  ut 


(k)  Bass  V.  Gregory,  25  Q.  B.  D.  Smith,  62  ;     Crump  v.   Lambert, 

481  ;    Hall  v.    Lichfield  Brewery  Law  Rep.  3  Eq.  Ca.  409. 

Company,    49     L.    J.    Ch.    655  ;  (o)  1  Roll.  Abr.  89. 

Yates  V.  Jack,  L.  R.  1  Ch.  295.  (p)  Humphries  v.   Brogden,   12 

{I)  Norris  v.  Baker,  1  Roll.  Rep.  Q.  B.  739  ;  Bonomi  v.  Backhouse, 

393 ;    Lodie    v    Arnold,    2    Salk.  1  Ell.  Bl.  &  Ell.  622 ;   Fletcher  v. 

458.  Rylands,  Law  Rep.  3  H.  L.  330 ; 

(m)  Aldred's  Case    9  Rep.  58  ;  Smith  v.  Fletcher,  2  App.  Ca.  781  ; 

a.  V.  White,  1.  Burr.  337.  Angus    v.    Dalton,    6    App.    Ca. 

(n)  Morley  v.  Pragnel,  Cro.  Car.  640. 
510 ;  Bamford  v.  Tuniley,  3  B.  & 

s.c. — VOL.  in.                        2  F 
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alienum  non  la'das  (q).  And  a  nuisance  may  arise  by  an 
omission  oven  to  perform  a  legal  duty, — as  if  my  neigh- 
bour is  bound  to  scour  a  ditch  and  does  not,  whereby  my 
land  is  overflowed  (r)  ;  or  if  the  owner  of  a  fence  abutting 
on  a  highway  neglects  his  duty  to  re|)air  the  fence,  and  my 
child  (an  infant  of  four  years  of  age)  puts  his  foot  on  it, 
and  it  falls  over  upon  him  (s).  But  depriving  one  of  a 
mere  amenity, — as  of  a  fine  prospect, — by  building  a  wall 
or  the  like,  or  opening  a  window, — is  not  an  actionable 
nuisance  (t)  ;  moreover,  a  nuisance  may  be  legalised  by 
statute, — e.g.,  the  vibration  and  noise  caused  by  a  railway, 
— and  in  such  a  case  no  damages  are  recoverable,  but 
compensation  may  be  recoverable  (if). 

And  as  regards  incorporeal  hereditaments,  it  is  a 
nuisance  to  stop  or  divert  natural  surface  water  that  ought 
to  run  to  another's  meadow  or  mill  {.v) ;  and  to  pollute  water 
flowing  beneath  another's  land  (?/), — although  it  is  not 
actionable  to  deprive  your  neighbour  of  underground 
water  which  percolates  on  to  his  land  even  though  you  act 
maliciously  (z).  If  I  have  a  way  across  another's  land, 
and  he  obstructs  me  in  the  use  of  it,  either  by  totally 
stopping  it,  or  by  putting  logs  across  it,  or  by  ploughing 
over  it,  it  is  in  general  a  nuisance, — for  in  the  first  case,  I 
cannot  enjoy  my  right  at  all  ;  and  in  the  latter,  I  cannot 
enjoy  it  so  commodiously  as  I  ought  (a).     And  it  is  an 

(q)  Firth  v.  Boiding  Iron  Co.,  (?t)  Hammersmith  Rail.    Co.  v. 

3  C.  P.  D.  254  ;  Broder  v.  Saillard,  Brand,    Law   Rep.    4  H.   L.    Ca. 

2  Ch.  D.  692.  171  ;    London,   Brighton,  &  South 

(r)  3  Bl.  Com.  218,  citing  Coast  Rail.  Co.  x.Tr^iman,\\  A^p^. 
F.  N.  B.  184 ;  Humphries  v.  Ca.  45 ;  Sadler  v.  South  Stafford- 
Cousins,  2  C.  P.  D.  239.  shire  Tramways,  23  Q.  B.  D.  17. 

(.f)  Harrold  v.   Watney,  [1898]  2  (x)  F.  N.  B.  184. 

Q.  B.  320.  (y)  Ballard    v.     Tomlinson,    29 

it)  9  Rep.  58;   Tapliiigv.  Jones,  Ch.  D.  115. 
11  H.  of  L.  290  ;  Butt  v.  Imperial  (z)  MayorofBradfordw.  Pickles, 

Gas    Co.    Law  Rep.  2  Ch.  App.  [1895]  A.  C.  587. 
158.  (a)  F.  N.  B.  183. 
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actionable  nuisance,  if  I  am  entitled  to  hold  a  fair,  market, 
or  ferry,  and  another  person  (unless  under  the  authority 
of  a  special  Act  of  Parliament  enabling  him  so  to  do)  (h) 
sets  up  a  fair,  market,  or  ferry  so  near  mine  that  he  does 
me  a  prejudice  (c)  ;  but  (for  this  purpose)  it  is  necessary 
(1)  That  my  market  or  fair  be  the  elder, — otherwise  the 
nuisance  lies  at  my  own  door  ;  and  (2)  That  the  market  be 
erected  within  the  third  part  of  twenty  miles  from  mine, — 
for  it  is  reasonable  that  every  one  should  have  a  market 
within  that  distance  (d). 

Secondly,  Private  nuisances,  the  remedy  for  : — For 
a  nuisance,  the  party  injured  may  recover  damages  for  the 
injury  sustained  ;  and  he  may  also  (it  may  be  recollected) 
have  the  right  to  abate  the  nuisance  ;  and  in  most  cases,  an 
injunction  may  also  be  obtained  from  the  court, — to  stay 
or  prevent  the  nuisance,  or  to  enforce  its  abatement  by  the 
wrong-doer  himself, — the  injunction  in  these  cases  being 
in  the  nature  of  the  relief  formerly  obtainable  in  the  real 
actions  of  assize  of  nuisance  and  giiod  permittat  proster- 
nere  {e)  ;  and  as  regards  certain  varieties  of  nuisance,  the 
sanitary  authority  will  (by  order)  compel  the  summary 
abatement  thereof. 

4.  Waste  is  the  spoil  and  destruction  "done  (or  per- 
mitted) by  the  tenant,  to  houses,  woods,  lands,  or  other 
corporeal  hereditaments,  during  the  continuance  of  his 
particular  estate  therein.  [Whatever  does  a  lasting  damage 
to  the  freehold  or  inheritance  is  waste  ;  but  if  a  house  be 
destroyed  by  tempest,  lightning,  or  the  like  (which  is  the 
act  of  Providence),  it  is  no  waste, — although  if  it  be  burned 
by  the  carelessness  or  negligence  of  the  lessee,  it  is  waste; 


(b)  Abergavenny  Commissioners       140;   Dorchester   v.    Ensor,    Law 
V.  Straker,  42  Ch.  D.  83.  Rep.  4  Exch.  335. 

(c)  F.  N.  B.  184  ;  2  Roll.   Abr.  (d)  Bl.  Com.  vol.  iii.  p.  210. 

(e)  3  Bl.  Com.  220. 
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[and  (where  the  tenant  is  hound  hy  covenant  to  keep  the 
house  in  repair)  he  is  compellable  to  rebuild,  unless  the 
contract  was  made  expressly  subject  to  the  exception  of 
damage  by  fire  (/).  Waste  may  also  be  committed  in 
ponds,  dove-houses,  warrens,  and  the  like, — by  so  reducing 
the  niimber  of  the  creatures  therein,  that  there  will  not  be 
sufficient  for  the  reversioner  when  he  comes  to  the  inheri- 
tance (c/).  "Timber"  also  is  part  of  the  inheritance  (/t),— 
oak,  ash,  and  elm  being  timber  in  all  places;  and  other 
trees  (of  a  kind  to  be  used  for  building)  are,  by  the  custom 
of  particular  counties,  considered  as  timber  (/)  ;  and  to  cut 
down  timber  trees,  or  to  top  them,  or  to  do  any  other  act 
whereby  they  may  decay,  is  waste  (k)  ;  but  the  tenant 
may  cut  down  "  underwood  "  at  any  seasonable  time  that 
he  pleases  (Z)  ;  and  he  may  also,  of  common  right,  take 
sufficient  estovers,  unless  restrained  by  particular  covenants 
or  exceptions  (m).  Again,  the  conversion  of  land  from 
one  species  to  another,  is  waste  ;  e.g.,  to  convert  wood, 
meadow,  or  pasture,  into  arable  ;  to  turn  arable,  meadow, 
or  pasture  into  woodland  ;  or  to  turn  arable  or  woodland 
into  meadow  or  pasture,  are  all  of  them  waste  (n), — for, 
as  Sir  Edward  Coke  observes,  when  such  a  close,  which  is 
conveyed  and  described  as  pasture,  is  found  to  be  arable, 
it  not  only  changes  the  course  of  husbandry,  but  affects 
also  the  evidence  of  the  title  to  estates  (o)  ;  and  the  same 
rule  is  observed,  with  regard  to  converting  one  species  of 
edifice  into  another,  even  though  it  should  thereby  be 
improved  in  its  value  (/>),  waste  of  this  improving  character 

(/)  Saner  v.  Biltou,  7    Ch.  D.  (l)  2  Roll.  Abr.  817. 

815.  (m)  Co.  Litt.  41. 

(g)  Co.  Litt.  5.3.  (n)  Lord Darcyy. Aikwith,'H.oh. 

[h)  4  Rep.  62.  296. 

(i)  Hollywood      v.     Honywood,  (o)  Co.  Litt.  53. 

L.  R.  18  Eq,  .306;  Phillips  v.  Smith,  (p)  Cole  v.  Greeii,  1  Lev.  309  ; 

14  Mee.   &  W.  589 ;  Matthews  v.  Jones  v.    Chappell,  Law   Rep.  20 

Matthews,  7  C.  B.  1018.  Eq.  Ca.  539  ;    Doherty  v.  Allman, 

(k)  Co.  Litt.  ubi  sup.  3  App.  Ca.  709. 
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[being  known  in  law  as  ameliorative  waste.  Moreover,  to 
open  new  mines  of  metal,  coal,  and  the  like,  is  waste, — 
for  it  is  a  detriment  to  the  inheritance  (q)  ;  but  if  the  pits 
or  mines  were  open  before,  it  is  no  waste  for  the  tenant  to 
continue  digging  them  for  his  own  use  (»').]  And,  in 
general,  any  acts  or  neglects  hurtful  to  the  inheritance, 
are  wrongful  on  the  part  of  a  tenant  who  has  an  estate  less 
than  the  inheritance  ;  but  a  tenant  in  fee  is  not  impeach- 
able for  waste  ;  nor  a  tenant  in  tail, — even  where  he  is 
tenant  in  tail  after  possibility  of  issue  extinct  ;  and  the 
same  doctrine  formerly  obtained  at  law,  with  reference 
to  an  estate  for  life,  —  provided  the  estate  were  limited 
without  impeachment  of  waste.  It  is  also  esteemed  waste, 
if  there  is  a  wood  subject  to  the  right  of  estovers,  and  the 
owner  of  the  wood  demolishes  the  whole  wood,  whereby  he 
destroys  the  possibility  of  estovers  (s).  The  law,  however, 
does  not  regard  any  act,  by  whomsoever  committed,  as 
amounting  to  waste,  unless  there  be  some  substantial  and 
considerable  damage  (t), — assuming  always  that  the  waste 
does  not  prejudice  the  evidence  of  the  title. 

The  remedy  for  waste  is  by  action  for  an  injunction,  to 
stay  impending  or  continuing  waste,  and  for  damages  in 
respect  of  the  waste  already  committed  (u)  ;  and  the  action 
lies  not  only  against  the  tenant,  but  against  any  stranger 
by  whom  the  waste  has  been  (or  is  being)  committed  ; 
and  it  lies  at  the  suit  of  one  joint  tenant  (or  tenant  in 

{q)  5  Rep.  12.  real  and  mixed  actions,  by  the  3  & 

(r-)  Lord  Darcy  v.  Askwith,  Hob.  4  Will.  4,  c.  27,  there  was  also  the 

296.  mixed   action  of  wade,  by  which 

(a)  3  Bl.  Com.  224  ;    Chilton  v.  both  the    demised    premises    and 

Corporation  of  London,  7  Ch.  Div.  damages  for  the  waste  might  have 

562.  been  recovered  ;  and  (in  aid  of  that 

(t)  Doe  d.    Gruhh  v.  Lord  Bur-  action)    there    was    the    writ    of 

linyton,    5   B.    &   Ad.    507  ;     The  edrepement, — to  prevent  the  com- 

Govemors,  etc.   of  Harrow  School  mission    (or    continuance)    of  the 

V.  Aldtrton,  2  Bos.  &  Pul.  86.  injury  pendente  lite. 

(u)  Prior    to    the    abolition    of 


438  BOOK    V. — OF    CIVIL    INJURIES. 

common)  against  the  other  or  others  (x).  And  (as  will  be 
remembered)  an  action  for  dilapidations  (which  is  eccle- 
siastical waste)  may  be  maintained  by  a  rector  or  vicar 
against  his  predecessor  (or  against  the  executors  of  his 
predecessor), — it  being  held  that  the  incumbent  of  a  living 
is  bound  to  keep  the  parsonage  house  and  the  chancel  of 
the  church  in  good  and  substantial  repair,  restoring  and 
rebuilding  where  necessary. 

5,  Subtraction  is  where  (or  happens  when)  any  person 
who  owes  suit,  duty,  custom,  or  other  service  to  another, 
withdraws  or  neglects  to  perform  it  (?/).  Fealty  and  suit 
of  court  were  among  the  conditions  upon  which  the  autient 
lords  granted  out  their  lands  to  their  feudatories  ;  and  of 
the  same  nature  also  were  such  rents  as  fell  under  the 
legal  denomination  of  rents  service,  which  rents  were  the 
stated  returns  due  (either  by  antient  or  modern  reservation) 
from  the  tenant  to  his  lord,  whether  in  provisions,  arms,  or 
the  like,  or  in  money  ;  and  the  non-observance  of  any  of 
the  conditions  of  the  grant,  was  an  injury  to  the  freehold 
of  the  lord,  diminishing  the  value  of  the  seigniory, — and 
was  called  the  injury  of  subtraction.  Besides  which,  there 
arises,  whenever  7'ent  becomes  due,  a  debt  between  the  parties, 
— the  non-payment  of  which  is  a  pecuniary  injury  indepen- 
dent of  the  wrong  done  to  the  freehold.  For  the  with- 
holding of  fealty  and  suit  of  court,  and  in  general  for  the 
withholding  of  all  rents,  there  is  the  peculiar  remedy  by 
distress,  of  which  we  have  already  treated  ;  and  a  distress 
is  the  only  remedy  for  fealty  and  suit  of  court ;  but  to 
recover  rent,  there  is  also  the  remedy  by  action  (z).     And 

(a;)  I  Chit.  Gen.  Pr.  272.  arrear,  were  the   assizes  of  mort 

(y)  3  Bl.  Com.  230.  d'ancestor  and  of   novel  disseisin, 

{z)  Thomas    v.    Sylvester,    Law  the    writ    de     comuet'udi7iibus    et 

Rep.  8.  Q.  B.  368  ;  (S'earZev.  CooA-e,  servitiis,    and    the    writ  of    right 

43  Ch.  D.  510.      The  real  actions  sur    disclaimer    (Roscoe    on  Real 

(now  abolished)  which  were  avail-  Actions,  31,  32,  63,  75)  ;  and  the 

able  for  the  recovery  of  rent  in  real  actions  (also  now  abolished) 
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[as  ro<>ards  cxistomarij  services,  the  one  of  most  frequent 
occurrence  is  that  of  doing  suit  to  the  lord's  mill  ;  for 
where,  by  usage,  the  persons  resident  in  a  particular 
place  have,  time  out  of  mind,  been  accustomed  to  grind 
their  corn  at  a  certain  mill,  and  any  of  them  go  to  another 
mill  and  withdraw  their  suit  from  the  antient  mill,  that  is 
both  a  damage  and  an  injury  to  the  owner  (a), — because 
this  custom  might  have  a  very  reasonable  foundation,^ — 
namely,  in  the  erection  of  sacli  mill  by  the  ancestors  of 
the  owner,  for  the  convenience  of  the  inhabitants  and  on 
the  condition  that  when  erected,  they  should  grind  their 
corn  there  only;  and,  for  this  injury,  the  owner  may  bring 
his  action  and  recover  damages  (6).] 

6.  Disturbance  is  the  wrongful  obstruction  of  th(? 
owner  of  an  incorporeal  hereditament  in  his  enjoyment 
thereof  ;  and  there  are  sLv  principal  species  of  this  injury, 
namely  : — disturbance  oi' franchise,  disturbance  of  common, 
disturbance  of  Jishery,  disturbance  of  loays,  disturbance  of 
tenure,  and  disturbance  oi  patronage. 

[Disturbance  oi  franchise  happens  when  a  man  who  has 
any  species  of  franchise,  as  of  holding  a  court  leet,  of 
keeping  a  fair  or  market  or  ferry,  of  free  warren,  of  taking 
toll,  of  seizing  waifs  or  estrays,  or  the  like,  is  disturbed 
or  incommoded  in  the  lawful  exercise  thereof  (c).  As  if 
another,   by    menaces    or   persuasions,  prevails  upon  the 

which   were   available   to  redress  injured  was  enabled  to  compel  the 

the  oppressions  of  the  lord,  were  specilic  performance  of  the  service 

the  writ  nt  iujwstd  vexes  and  the  withdrawn,  by  the  writs  (all  now 

writ   of  mesne    (Roscoe  on    Real  abolished)  de  sectd  ad  molendinum. 

Actions,  37,  38).  ad  furnum,   ad   torrale,  and  the 

(a)  Harbin  v.  Green,  Hob.  233  ;  like.     (F.  N.  B.   123 ;  Roscoe  on 

Drakew.  Wigglesworth,^\\\es,Q54:.  Real  Actions,  36.) 

(h)   Vyvyanv.  Arthur,!  B.  &  C,  (c)  As  to  ferries,   see   Hopkins 

410 ;     Richardson    v.     Walker,    2  v.   Great  Northern  Rail  way  Com- 

B.  &  C.  827.    Formerly,  the  person  pany,  2  Q.  B.  D.  224  ;    and  as  to 
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[suitors  not  to  appear  at  my  court ;  or  obstructs  the  passage 
to  my  fair  or  market  (d)  ;  or  sets  Vi\)  a  new  terry,  or  erects 
a  bridge  close  to  my  ferry,  whereby  I  lose  custom  ;  or 
hunts  in  my  free  warren  ;  or  refuses  to  pay  me  the 
accustomed  toll  ;  or  hinders  me  from  seizing  the  waif 
or  estray,  whereby  it  escapes  or  is  carried  out  of  my 
liberty, — in  every  case  of  this  kind,  there  is  an  injury 
done  to  the  legal  owner  :  his  property  is  damnified, 
the  profits  arising  from  his  franchise  being  diminished  ; 
to  remedy  which,  he  is  entitled  to  sue  for  damages,  or, 
in  case  of  the  refusal  to  pay  toll,  may  take  a  distress  if  he 
pleases (e). 

Disturbance  of  common  is,  where  any  act  is  done  by 
which  the  right  of  common  of  another  is  incommoded  or 
diminished  ;  and  this  may  happen  in  these  three  ways, 
that  is  to  say  : — (1.)  Where  one  who  hath  no  right  of 
common  puts  his  cattle  into  the  land, — and  thereby  robs 
the  cattle  of  the  commoners  of  their  respective  shares  of 
the  pasture  ;  or  where  one,  who  hath  a  right  of  common, 
puts  in  cattle  which  are  not  commonable,  as  hogs  and 
goats, — which  amounts  to  the  same  inconvenience.  But 
the  lord  of  the  soil  may,  by  custom  or  prescription  (but 
not  without),  put  a  stranger's  cattle  into  the  common  (/)  : 
and  also,  by  a  like  prescription  for  common  appurtenant, 
cattle  that  are  not  commonable  may  be  put  into  the 
common  (g).  In  general,  however,  if  the  beasts  of  a 
stranger,  or  the  uncommonable  cattle  of  a  commoner,  be 
found  upon  the  land,  the  lord,  or  any  of  the  commoners, 
may  either  distrain  them  damage  feasant  (/i),  or  bring 
their  respective  actions  and  recover  damages.     (2.)  Another 

fairs  a,nd  market.^,  see  Att.-Ge7i.  V.  (e)  Heddy  \.    Wheelhouse,   Cro. 

Horner,  14  Q.  B.   D.   245 ;  Great  Eliz.  558. 

Eastern  Bail  way  Company  V.  Gold-  (/)  1  Roll.  Ab.  396. 

smid,  9  App.  Ca.  927.  (g)  Co.  Litt.  122. 

(d)  Dorchester   v.    Ensor,    Law  (h)  9  Rep.  112. 

Rep.  4  Exch.  335. 
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[disturbance  of  common  is  by  surcharging  it, — that  is  to 
say,  putting  more  cattle  thereon  than  the  pasture  and 
herbage  will  sustain,  or  the  party  hath  a  right  to  do, — in 
which  case,  he  that  surcharges  does  an  injury  to  the  rest 
of  the  owners,  by  de})riving  them  of  their  respective 
portions,  or  at  least  contracting  them  into  a  smaller 
compass.  This  injury  by  surcharging  can,  properly 
speaking,  only  happen, — where  the  right  of  common  is 
appendant  or  appurtenant,  and  of  course  limitable  by  law  ; 
or  where,  when  in  gross,  it  is  expressly  limited  and  certain, 
— for  where  a  man  hath  (if  he  can  have)  common  in  gross 
<smis  tiombre  or  without  stint,  as  it  is  more  commonly  called, 
he  cannot  be  a  surcharger  ;  however,  even  where  a  man 
is  said  to  have  common  without  stint,  there  must  be  left 
sufficient  for  the  lord's  own  beasts, — for  the  law  will  not 
suppose  that,  at  the  original  grant  of  the  right  of  common^ 
the  lord  meant  to  exclude  himself  (/).  For  surcharging 
the  common,  the  beasts  in  excess  may  be  distrained,  or 
any  of  the  commoners  may  bring  his  action, — and  that  as 
well  against  the  lord  as  against  another  commoner  (/:). 
(3.)  There  is  also  a  disturbance  of  common,  when  the 
owner  of  the  land  (or  other  person)  so  incloses  it,  that  the 
commoner  is  precluded  from  enjoying  the  benefit  to  which 
he  is  by  law  entitled, — which  may  be  done  either  by 
erecting  fences ;  or  by  ploughing  up  the  soil  of  the 
common  (/)  ;]  or  by  erecting  a  warren  in  the  common  and 
stocking  it  with  rabbits  in  such  quantities  that  they  devour 
the  whole  herbage, — but  the  lord  may  lawfully  erect  a 
warren,  provided  the  rabbits  do  not  increase  so  as  to 
occasion    this    inconvenience  (m).      For    each    of    these 

(i)  1  Roll.  Ab.  399.  (I)  Leverett  v.  Towmhend,  Cro. 

(k)  Freem.    273 ;  1     Saund.    by  Eliz.  198. 

Wins.    346,    n.    (2).       Until    the  (m)  Belleiv    v.    Langdon,    Cro. 

general  abolition  of  real  actions,  Eliz.  876 ;    Hadendan  v.   Gryssely. 

there   was   also   the   writ   of   ad-  Cro.  Jac.  195 ;  Farrer  v.  Nelson, 

measurement    of  pasture  ;    as    to  15  Q.  B.  D.  258. 
which,  see  F.  N.  B.  126. 
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injuries  the  commoner  may  have  his  action  (n)  ;  and,  in 
•certain  instances,  he  may  abate  the  obstruction, — e.g., 
where  it  is  a  house  or  a  fence  (o)  ;  but  he  may  not  cut 
down  trees  wrongfully  planted  by  the  lord,  or  kill  his 
rabbits  destroying  the  common,  or  even  fill  up  the  coney- 
burrows, — his  remedy  in  such  latter  cases  being  by  action 
only  (p). 

Disturbance  of  fishery  is  where  a  person  fishes  in 
another's  fishery,  or  disturbs  or  drives  away  or  destroys 
the  fish,  or  diverts  the  water  flowing  to  the  fishery  to  an 
unreasonable  extent,  or  prevents  the  fish  from  reaching 
the  fishery  (ji). 

[Disturbance  of  ways  is  where  a  person  who  hath  a  right 
of  way  over  another's  grounds  is  obstructed  by  enclosures 
■or  other  obstacles, — by  which  means,  he  cannot  enjoy  his 
right  of  way  (or,  at  least,  not  in  so  commodious  a  manner 
as  he  might  have  done)  ;  and  the  remedy  is  either  by 
abating  the  obstruction  (where  abatement  is  possible),  or 
else  by  action  for  an  injunction  and  damages. 

Disturbance  of  tenure  is  where  the  relation  which 
subsists  between  the  lord  and  his  tenant  is  dissolved  by 
the  wrongful  act  of  a  third  person, — the  driving  away  of 
a  tenant  from  off  his  estate  being  an  injury  of  no  small 
consequence  ;  and  therefore,  if  there  be  a  tenant  at  will 
of  any  lands  or  tenements,  and  a  stranger  (by  menaces 
and  threats,  or  by  unlawful  distresses,  or  by  fraud  and 
circumvention,  or  other  means)  contrives  to  drive  him 
away,  or  inveigles  him  into  leaving  his  tenancy,^this  the 


(m)  Before  the  abolition  of  real  (o)  Davits  v.  William-s,  16  Q.  B. 

actions,  he  was  also  entitled  to  the  556  ;  Lane  v.  Capsey,  [1891]  3  Ch. 

writ  of  novel  disseinin  or  quod  par-  411  ;  j\la.<!0)t  v.  Ciesar,  2  Mod.  66. 

mittat ;  as  to  which,  see  3  Bl.  Com.  (p)  1  Saund.  by  Wms.  353a. 

p.  22  ;    Roscoe  on  Real  Actions,  (q)   Vide  vol.  I.  pp.  475,  476. 
p.  40. 
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[law  construes  to  bo  a  wrong  to  the  lord,  and  gives  hiiu 
an  action  whereby  he  may  obtain  damages  against  the 
offender  (r). 

Disturbance  of  patronage  is  hindering  or  obstructing 
the  })atron  in  the  presentation  of"  his  clerk  to  a  benefice  ; 
and  this  injury  was  distinguished,  at  the  common  law. 
from  usurpation, — the  latter  being  where  a  stranger  that 
hath  no  right  presenteth  a  clerk  who  is  admitted  and 
instituted  (.s).  The  injuiy  of  usurpation  was  anciently  very 
serious, — seeing  that  the  patron  was,  by  the  common  law, 
absolutely  ousted  and  dispossessed  thereby,  losing  not  only 
his  turn  of  presenting  p?'o  hdc  vice,  but  losing  also  the 
absolute  and  perpetual  inheritance  of  the  advowson,  and 
for  the  recovery  of  which  he  was,  therefore,  obliged  to 
resort  to  his  remedy  by  icrit  of  right  of  advoicson  ;  and 
until  he  had  so  recovered  his  right  of  advowson,  he  could 
not,  upon  the  next  avoidance,  present  to  the  living  (^). 
However,  by  the  statute  of  Westminster  the  Second 
(13  Edw.  I.),  c.  5,  s.  2,  if  either  the  possessory  action  of 
quare  impedit  (which  was  the  general  action)  or  the  assize 
of  darreign  presentmetit  (which  was  available  only  for 
a  patron  entitled  by  descent)  (u)  was  brought  within  six 
months  after  the  avoidance,  the  patron  was  entitled, 
notwithstanding  the  usurpation,  to  recover  the  then  pre- 
sentation, and  he  thereby  recovered  his  seisin  also  of  the 
advowson  ;  but  if  the  true  patron  omitted  to  bring  his 
action  within  the  six  months,  the  seisin  remained  with  the 
usurper  ;  and  the  patron,  to  recover  it,  was  still  driven 
to  his  writ  of  right, — to  remedy  which,  it  was  enacted,  by 
the  7  Ann.  c.  18,  that  no  usurpation  should  displace  the 
estate  or  interest  of  the  patron,  or  turn  it  to  a  mere  right  ; 


(r)  Hal.  Anal.  cli.  40;  1  Roll.  Ab.  (<)  6  Rep.  49  ;  F.  N.  B.  30. 

108.  {u)  3  Bl.  Com.  245. 

(.s)  Co.  Litb.  277 ;  Keenv.  Denny, 
[1894J  3  Ch.  169. 
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[but  that  the  true  patron   might  present,  upon  the  next 
avoidance,  as  if  no  such  usurpation  had  happened  (.c). 

Upon  the  vacancy  of  a  living,  if  the  presentation  to  it  be 
made  within  the  six  calendar  months  which  are  allowed  to 
the  patron  in  that  behalf,  the  bishop  is  bound  to  admit  and 
institute  the  clerk,  being  otherwise  sufficient  ;  but  if  two 
presentations  be  offered  to  the  bishop  upon  the  same 
avoidance,  the  church  is  then  said  to  become  litigious  ;  and 
although  the  bishop  may  suspend  the  admission  of  either, 
and  so  suffer  a  lapse  to  occur, — yet  if  either  patron  or 
either  clerk  request  him  to  award  a  jus  patronatus,  he  is 
bound  to  do  it, — a  pis  patronatus  being  a  commission  from 
the  bishop,  directed  to  his  chancellor  (and  to  others  of 
competent  learning),  and  requiring  them  to  summon  a  jury 
of  six  clergymen  and  six  laymen  for  the  purpose  of 
enquiring  who  is  the  rightful  patron  ;  and  if,  upon  the 
result  of  such  inquiry,  the  bishop  admits  and  institutes 
the  clerk  of  that  patron  whom  they  return  as  the  rightful 
patron,  he  secures  himself  from  being  a  disturber,  whatever 
proceedings  may  be  had  afterwards  in  the  temporal 
coiirts  (y)  ;  and  the  clerk  who  is  refused  by  the  bishop 
has  his  remedy  in  the  spiritual  court,  by  duplex  querela, — 
this  remedy  being  a  complaint  in  the  nature  of  an  appeal 
from  the  ordinary  to  his  next  immediate  superior,  e.g.,  from 
the  bishop  to  the  archbishop  (z),  with  an  ultimate  right  of 
appeal  to  the  Privy  Council  (a)  ;  and  if  the  court  of  appeal 
adjudge  the  cause  of  refusal  to  be  insufficient,  it  will  grant 
institution  to  the  appellant. 

But,  apparently,  the  remedy  by  duplex  querela  in  the 
spiritual  court  may  not  proceed  concurrently  with  the 
remedy  by  quare  impedit  in  the  temporal  court  {h)  ;  and 

{x)    Bohiii.wn     v.     Marqnw  of          (a)  Gorhamx.  Bishop  of  Exeter, 

Bristol,  20  L.  J.  C.  P.  2U8.  15  Q.  B.  52. 

(y)  1  Burn.  24.  (6)    Wahh  v.  Binhop  of  Lincoln, 

(z)  Ihid.  159.  Law  Rep.  4  Adm.  &  Eccl.  242. 
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[the  usual  course  in  fact  is,  that  upon  the  first  delay  or 
refusal  of  the  bishop  to  admit  his  clerk,  the  adverse  patron 
usually  brino;s  his  quare  impedit  for  the  temporal  injury 
done  to  his  property,  in  disturbing  him  in  his  presenta- 
tion,— the  patron,  and  not  the  clerk,  being  in  all  cases  the 
plaintiff  in  quare  lynpedit  ;  and  the  defendants  to  this 
action  are  the  pretending  patron  and  his  clerk  and  the 
ordinary, — where  all  three  of  them  are  the  disturbers  ; 
and  although,  v^^here  the  delay  arises  from  the  bishop  alone 
(as  upon  pretence  of  incapacity  or  the  like),  he  only  is 
the  defendant,  yet  if  there  is  another  presentation  set 
up,  the  pretending  patron  and  his  clerk  must  be  added 
as  co-defendants  with  the  bishop  {<').'\ 

The  action  of  quare  impedit  used  formerly  to  be  com- 
menced by  original  writ,  returnable  (as  a  general  rule)  in 
the  Court  of  Common  Pleas  only  {d)  ;  and  the  writ  directed 
the  sheriff  to  command  the  defendants  who  disturbed  the 
presentation  (that  is,  in  general,  the  bishop,  patron,  and 
clerk)  to  permit  the  plaintiff  to  present  a  fit  person  (without 
specifying  whom)  to  the  vacant  church  which  he  claimed 
to  be  in  his  gift,  or  else  to  show  lohy  they  hindered 
him  (e)  ;  but,  by  the  Common  Law  Procedure  Act,  1860 

(c)  7  Kep.  25;  Lanca-sier  V.Lowe,  "though  the  patron's  right  may 

Cro.  Jac.  93  ;  EIvm  v.  Archbishop  "  have  been  found  in  a,  jus  patro- 

of  York,  Hob.  392.  "  natCis,  then  the  plaintiff,  after  he 

{d)  Tolson\.  Bishop  of  Carlisle,  "has  obtained   judgment  in  the 

3  C.  B.  41  ;  5  C.  B.  761 ;  Dyversite  "  quare  impedit,  may  remove  the 

des  Courtes,  ch.  Bank  le  Roi.  "  incumbent,    if    the    clerk    of   a 

(e)  "  Immediately  on  the  suing  "stranger,   by   scire  facias,   and 

"  out  of  the  quare  impedit,'"  says  "  shall     have    a    special     action 

Blackstone(vol.  iii.  p.  248),  "if  the  "  against  the  bishop,  called  a ^ ware 

"  plaintiff  suspects  that  the  bishop  "  incumbraint,  to  recover  the  pre- 

"  will  admit  the  defendant  or  any  "  sentation,  and  also  satisfaction 

"  other  clerk  pending  the  suit,  he  "  in  damages  for  the  injury  done 

"  may    have   a  prohibitory    writ  "  him  by  incumbering  tlie  church 

"  calleda?tea(i??wVto5";  and"ifthe  "with  a  clerk  pending  the  suit, 

"  bishop  doth,  after  the  receipt  of  "and    after     the     ne     admittas 

"  this  writ,  admit  any  person,  even  "  received." 
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(23  &  24  Vict.  c.  126),  s.  27,  the  action  of  (piare  impedit 
might  be  commenced  by  ordinary  writ  of  summons 
issuing  out  of  the  Common  Pleas  ;  and  the  proceedings 
on  the  writ  were  assimilated  to  the  proceedings  in  an 
ordinary  action  ;  and  that  continues  so,  under  the 
Judicature  Acts  (/). 

The  plaintiff  in  this  action  should,  in  his  statement  of 
claim,  allege  a  title  in  himself  or  his  ancestors  (or  in  those 
under  whom  he  claims), — an  actual  presentation  under 
that  title, — and  a  disturbance  before  action  brought  {g) ; 
and  after  delivery  of  the  statement  of  claim,  the  bishop 
and  the  clerk  usually  disclaim  all  title, — save  only,  the 
one  as  ordinary  to  admit  and  institute,  and  the  other  as 
presentee  of  the  patron  ;  and  the  patron  alone  is  therefore 
left  to  defend  the  right  (A).  Indeed,  it  was  a  rule  at  the 
common  law,  that  neither  the  ordinary  nor  the  clerk  should 
plead  to  the  right  of  patronage  ;  but,  by  the  25  Rdw.  III. 
st.  6,  c.  7,  the  ordinary  was  enabled  to  plead  thereto, — 
provided  he  had  himself  collated  by  lapse  ;  and  the  clerk 
also  was  enabled  to  plead  thereto, — provided  he  had  been 
collated,  or  presented  and  instituted  (i)  ;  and  if  they  meant 
to  deny  that  they  had  obstructed  the  presentation,  they 
might  so  frame  their  defence  (Jc), — and  such  (in  effect)  is 
still  the  rule.  But  the  bishop  may,  of  course,  also  defend, 
on  the  ground  that  the  clerk  presented  by  the  plaintiff  was 
unfit,  for  want  of  learning  or  otherwise,  to  be  instituted  (I) . 


(f)  Append.  A.  pt.  iii.  (1883).  turba  pas,  which  was  the  general 

(g)  Brickhead  v.  Archbishop   of  issue   in   quare  impedit ;    but  see 
York,  Hob.  250.  now  Ord.  xix.  (1883),  r.  15. 

(h)  3  Bl.  Com.  249.  (I)  Bishop  of  Exeter  v.  Marshall, 

{{)  7  Rep.  26  a;  Storiev.  Bishop  3  App.  Cas.  17;  Hey  wood  y.  Bishop 

of  Winchester,  9  C.  B.  62;  17  C.  B.  of  Manchester,   12  Q.  B.  D.  404  ; 

653 ;  Roscoe  on  Real  Actions,  231,  Abergavenny  {Marquis)  v.  Llandaff 

2.39,  241.  (Bishop),  20  Q.  B.  D.  460;   61  & 

[k)  The   mode   of   raising   such  62   Vict.     c.    48    (Benefices    Act, 

defence  has  been  to  plead  nc  dis-  1898),  s.  2. 
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The  defendant  patron  may  rely  also  on  the  defence  of 
plenarty, — viz.,  that,  by  virtiK^  of  his  own  presentation, 
the  church  was  full  for  six  calendar  months  Ijefore 
the  issue  of  the  writ  (m)  ;  or,  if  he  desires  only  to  deny 
that  he  has  obstructed  the  presentation,  he  may  plead 
simply  that  he  did  not  obstruct  it  (n)  ;  and  he  may  also 
traverse  the  title  alleged  by  the  plaintiff.  But  inasmuch 
as,  in  a  quare  impedit,  both  parties  are  in  a  manner 
plaintiffs,  and  either  of  them  entitled  to  a  judgment  that 
he  recover  the  presentation,  and  have  a  writ  to  the  bishop 
for  the  admission  of  his  clerk,  therefore,  if  the  defendant 
patron  wishes  to  obtain  a  judgment  of  this  description, 
and  not  merely  a  judgment  discharging  him  from  the 
action,  he  must,  in  addition  to  the  traverse,  set  forth  some 
matter  showing  title  in  himself  (o), — and,  upon  the  failure 
of  the  plaintiff,  at  the  trial  of  a  quare  impedit,  to  make  out 
his  title,  the  defendant  is  put  upon  the  proof  of  his, — that 
is,  if  he  has  so  pleaded  in  his  statement  of  defence. 

If,  upon  the  trial,  the  right  be  found  for  the  plaintiff, 
then  three  further  points  are  to  be  inquired  into, — 
(1.)  Whether  the  church  be  full  or  not, — and  if  it  be, 
upon  whose  presentation  it  is  full  ;  (2.)  The  yearly  value 
of  the  church  ;  and  (3.)  Whether  six  calendar  months 
have  passed  since  the  avoidance, — all  which  matters  are 
material  to  be  ascertained,  in  order  to  determine  the 
nature  of  the  damages  to  which  the  plaintiff  is  entitled  {p). 
For,  at  common  law,  no  damages  were  recoverable  in  a 
quare  impedit  ;  but,  by  the  statute  of  Westminster  the 
Second  (13  Edw.  I.),  c.  5,  if  more  than  six  calendar 
months  have  passed  by  reason  of  the  disturbance  of  any 

(jn)  Stat.  Westm.  2,  c.  5 ;  Roscoe  78  ;    Carlide   v.    Whaley,    2   App> 

on  Real  Actions,  pp.  234,  240.  Cas.  391,  409. 

(n)  Colt  V.  Bishop  of  Coventi-y,  (p)  2  Inst.   362  ;  6  Rep.  49  a ; 

Hob.   193 ;  R.  v.  Bishop  of  Wor-  Poyner  v.  Chorleton,   Dy.   134  b  ; 

cester,  Vaughan,  58.  3  Bl.  Com.  249. 

(o)  Tufton  V.    Temple,  Vaugh. 
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person, — so  that  the  bishop  has  presented  by  lapse,  and 
the  true  patron  has  lost  his  presentation, — damages  shall 
be  adjudged  against  the  disturber,  to  the  amount  of  the 
value  of  the  church  for  two  years  ;  or  if  the  six  calendar 
months  have  not  passed,  then  damages  to  the  value  of  the 
moiety  of  the  church  for  one  year  («/). 

The  judgment  for  the  plaintiff  in  a  quare  impedit  is,  that 
he  recover  his  presentation,  and  have  a  writ  to  the  bishop, 
commanding  him  to  admit  his  clerk  (r)  ;  and  also  that  he 
recover  his  damages  and  costs  ;  and  such  also  (with  the 
exception  oi'  the  damages)  is  the  judgment  for  the  defen- 
dant, where  he  has  made  out  his  own  title  to  present. 
Formerly,  indeed,  no  costs  were  recoverable  by  either 
party  in  quare  impedit  ;  but,  by  the  4  &  5  Will.  IV.  c.  39, 
where  a  verdict  was  given  for  the  plaintiff,  he  was  to  have 
his  costs  in  addition  to  his  damages  ;  and  where  a  verdict 
was  given  against  him, — or  he  discontinued  or  was  non- 
suited,— he  was  to  pay  costs  to  the  adverse  party,  subject 
only  to  this,  that  no  judgment  for  costs  was  to  be  had 
against  any  archbishop,  bishop,  or  other  ecclesiastical 
patron  or  incumbent,  if  the  court  or  judge  certified  that 
he  had  probable  cause  for  defending  the  action  {s). 

(II.)  Secondly,  Injuries  to  personal  property,  and  being 
injuries  either  (1)  to  things  in  possession  ;  or  (2)  to  things 
in  action. 

Firstly,  Injuries  affecting  things  in  possession. — These 
are  either  (1)  the  deprivation  (or  amotion)  of  the  posses- 
sion, or  (2)  the  abuse  or  damage  of  the  chattel,  while  the 
possession  continues  in  the  legal  owner  ;  and  the  injury  of 
deprivation  of  possession  may  consist  either  in  the  taking 

(q)  6   Rep.  51  a  ;  2  Inst.   362  ;  (r)  F.  N.  B.  38  ;  3  Bl.  Com.  250. 

Hf.ii.dow  V.  Bishop  of  Sarum,  Dy.  (,s)  Edwards  v.  Bishop  of  Exeter, 

76  b.  6  Bin^.  N.  C.  146. 
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of  the  goods  awjiy  unlawfully,  or  in  their  unlawful  deten- 
tion where  the  original  taking  was  lawful,  or  in  such  other 
tortious  acts  as  subject  the  owner  to  the  loss  of  them, 
though  the  wrong-doer  himself  may  be  guilty  neither  of 
unlawful  taking  nor  of  unlawful  detainer  ;  and  our  present 
subject  will  therefore  involve  four  several  heads  : — (1)  the 
injury  of  unlawfully  taking  chattels  from  the  owner ; 
(2)  that  of  unlawfully  detaining  them  from  him  ;  (3)  that 
of  unlawfully  depriving  him  of  them,  by  means  other  than 
detention  ;  and  (4)  that  of  doing  damage  to  them  while  in 
his  possession. 

1.  Of  an  unlawful  taking. — The  nature  of  this  requires 
no  illustration,  and  our  attention,  therefore,  is  to  be 
chiefly  directed  to  the  remedy  for  it.  One  remedy  is  the 
restitution  of  the  goods,  together  with  damages  for  the 
loss  sustained  by  their  unjust  invasion  ;  and  this  is 
eifected  by  the  action  of  replevin, — an  action  which, 
however,  is  confined  (in  modern  practice)  to  that  species 
of  unlawful  taking  which  is  called  a  wrongful  distress  {t). 
And  in  such  a  case,  the  action  of  replevin  is  always  pre- 
ceded by  an  application  on  the  part  of  the  owner,  to  the 
proper  authority,  to  cause  the  goods  taken  to  be  replevied, — 
that  is,  re-delivered  to  the  owner, — upon  his  giving  such 
security  as  the  law  requires  for  trying  the  legality  of  the 
distress ;  and  an  application  for  this  purpose  is  made  to 
the  registrar  of  the  county  court  for  the  district  within 
which  the  distress  was  taken  (ii).  The  registrar,  on 
receiving  this  application,  causes  the  goods  to  be  replevied 
accordingly  by  an  officer  of  the  court,  and  to  be  delivered 
to  the  owner, — on  his  giving  proper  security  to  commence 
in  the  county  court,  within  one  month,  an  action  of 
replevin    against    the    distrainor,   and    to   prosecute   the 

(t)  Co.  Litt.  145  b;  Vin.  Ab.  (M.  6);  Mdlorv.  Leather,l'E\\.  & 
Replevin  (B.);  Com.  Dig.  Action      Bl.  619. 

(m)  51  &  52  Vict.  c.  43,  s.  133. 

S.C. — VOL.  III.  2  G 
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action  with  eflfect  and  without  delay,  and  to  make  return 
of  the  goods,  if  (in  the  result)  a  return  of  the  same  shall 
be  adjudged  (.«)  ;  but  the  owner  is  also  entitled  (at  his 
option)  to  give  security  to  commence  the  action  in  the 
High  Court  instead  of  in  the  county  court  ;  and  in 
the  latter  case,  he  must  do  so  within  one  week  (instead 
of  one  month), — and  the  security  he  gives  will  be  to  do 
so,  and  also  to  prosecute  the  action  with  effect  and  without 
delay,  and  to  make  return  of  the  goods  if  a  return  shall  be 
adjudged,  and  also  (unless  he  shall  obtain  judgment  by 
default)  to  prove  that  he  had  good  ground  for  believing, 
either  that  the  title  to  some  corporeal  or  incorporeal  here- 
ditament (the  rent  or  value  whereof  exceeded  201.  by  the 
year)  or  to  some  toll,  market,  fair,  or  franchise,  was  in 
question,  or  that  the  rent  or  damage,  in  respect  of  which 
the  distress  was  made,  exceeded  20Z.  (?/).  In  case  the 
action  is  commenced  in  the  county  court,  the  defendant 
may  have  it  removed  into  the  High  Court,  by  writ  of 
certiorari  (or  by  order  in  the  nature  of  such  writ), — and 
to  obtain  which  writ  (or  order),  the  defendant  applies  to 
the  High  Court,  giving  security  (to  an  amount  not  exceeding 
1501.)  to  defend  the  action  with  effect,  and  (unless  the 
plaintiff  discontinues)  to  prove  that  he  (the  defendant)  had 
good  ground  for  believing  to  the  effect  already  set  forth 
in  the  case  of  an  action  by  the  replevisor  (z) . 

The  defence  to  the  action  of  replevin  may  be,  that  the 
defendant  never  took  the  goods  ;  but  more  often  it  admits 
the  taking,  and  insists  that  the  goods  were  lawfully  taken," 
and  claims  a  return  of  the  goods  ;  and  such  latter  defence 
is  called  an  avowry  ;  or  (if  the  distress  was  made  not  in  the 
defendant's  own  right  but  as  servant  for  another)  it  is 
called  a  cognizance.  And  in  reply,  the  plaintiff  may  pay 
money  into  court,  like  in  other  actions, — but  not  so  as  to 

(a)  51  &  52 Vict.  c.  43,  ss.  134,  (y)  Sect.  135. 

136.  (-)  Sect.  137. 
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affect  the  security  already  given  (a)  ;  or  he  may  deny  that 
any  rent  was  due. 

The  judgment  in  replevin,  when  given  in  favour  of  the 
plaintiff,  awards  damages  for  the  unlawful  taking  and 
detaining  ;  and  when  given  for  the  defendant,  awards 
either  a  return  of  the  goods,  or  (if  the  distress  was  for 
rent)  then  (at  the  option  of  the  defendant)  a  recovery  of 
the  amount  of  the  rent  in  arrear, — and  by  the  17  Car.  II. 
c.  7,  if  the  plaintiff  discontinue,  the  defendant  may  have  a 
writ  to  inquire  into  the  value  of  the  distress  by  a  jury,  and 
may  recover  the  amount  of  such  value  as  damages,  if  less 
than  the  arrear  of  rent, — or  if  more,  then  so  much  as  shall 
be  equal  to  such  arrear, — with  costs  ;  and  if  the  verdict  be 
against  the  plaintiff,  then  the  jury  are  to  assess  such  arrears  ; 
and  if  (in  any  of  these  cases)  the  distress  be  found 
insufficient,  the  defendant  may  take  a  further  distress  (or 
distresses). 

[Another  remedy  for  the  unlawful  taking  of  goods  is  the 
action  of  trespass  de  bonis  asportatis  ;  but  by  this  action, 
the  plaintiff  shall  not  recover  the  thing  itself,  but  only 
damages  for  the  loss  of  it ;  and  the  plaintiff  may  (at  his 
choice)  have  another  remedy  in  damages,  namely,  the 
action  of  trover,  of  which  more  will  be  said  presently. 

2.  Of  an  unlawful  detainer. — There  may  be  an  unjust 
detainer  of  another's  goods,  where  the  original  taking  was 
lawful  enough.  As  if  I  distrain  another's  cattle  damage- 
feasant,  and  before  they  are  impounded  he  tenders  me 
sufficient  amends, — my  subsequent  detention  of  them, 
after  such  tender,  is  wrongful,  and  he  may  have  an 
action  of  replevin  against  me  to  recover  them  (A), 
too'ether  with  damages  for  the  detention.  And  if  I  lend  a 
man  a  horse,  and  he  afterwards  refuses  to  restore  it,  I  may 

(a)  23  &  24  Vict.  c.  126,  s.  24.  (h)  F.  N.  B.  89. 

2  o  2 


452  BOOK    v.— OF    CIVIL    INJURIES. 

[recover  possession  by  action  of  detinue  (c),  the  judgment 
being  conditional,  that  the  plaintiff  recover  the  chattel  (or 
if  it  cannot  be  had,  its  value),  and  also  certain  damages 
for  detaining  the  same  ;]  and  on  this  judgment,  the 
defendant  had  formerly  the  option  to  re-deliver  the  goods 
themselves,  or  else  to  render  their  value  ;  but,  now,  the 
plaintiff  may  have  an  order  for  the  restitution  of  the  specific 
goods,  to  be  enforced  by  a  special  writ  of  execution,  called 
a  writ  of  delivery  (d).  And  it  being  the  object  of  detinue 
to  obtain  (if  possible)  specific  restitution,  the  action  will 
not  lie  for  money,  corn,  or  the  like, — unless  it  be  in  a 
bag  or  a  sack  ;  for  then  (and  not  otherwise)  it  may  be 
distinguishably  marked. 

The  action  of  detinue  was  formerly  subject  to  the 
incident  of  wager  of  law  (vadiatio  legis), — a  proceeding 
which  consisted  in  the  defendant's  discharging  himself  from 
the  claim  on  his  own  oath,  bringing  with  him  at  the  same 
time  into  court  eleven  of  his  neighbours,  to  swear  that  they 
believed  his  denial  to  be  true  (e),- — which  relic  of  a  very 
antient  institution  (_/),  even  continued  to  subsist  among  us 
till  abolished  by  the  3  &  4  Will.  IV.  c.  42,  s.  13  (g)  ;  and 
inasmuch  as  wager  of  law  exposed  plaintiffs  in  detinue  to 
great  disadvantage,  it  had  the  effect  of  throwing  that 
action  almost  entirely  out  of  use,  and  of  introducing  in  its 
stead  the  action  of  trover  and  conversion,  which  last 
mentioned  action  became  therefore  (and  it  still  continues  to 
be)  the  recognized  and  usual  remedy  for  goods  wrongfully 
detained. 

The  action  of  trover  originally  lay,  only  for  the  recovery 


(c)  F.  N.  B.  138;  Jone.^  v.  Dowle,  (e)  3  Bl.  Com.  p.  341. 

9   Mee.    &    W.    19 ;    Williams  v.  (/)    Ibid.    p.    343  ;    Gr.    Cous- 

Arche7',   5  C.    B.   318 ;    Reeve  v.  tumier,  ch.  xxvi. 

Palmer,  5  C.  B.  (n.s.)  84.  (gr)  King  v.  William'^,  2  Barn.  & 

(d)  Chilton   v.    Carrington,    15  Cress.  538. 
C.  B.  730 ;  Ord.  xlviii.,  rr.  1,  2. 
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of  damages  against  such  person  as  had  found  another's 
goods  and  wrongfully  converted  them  to  his  own  use, — from 
which  finding  and  converting  it  derived  its  name  ;  but  the 
freedom  of  the  action  from  wager  of  law,  coupled  with 
other  technical  considerations,  gave  it  so  considerable  an 
advantage  over  the  action  of  detinue,  that  it  was  at  length 
permitted  to  be  brought  against  anyone  who  had  in  his 
possession  (by  any  means  whatsoever)  the  personal  goods 
of  another,  and  refused  to  deliver  them  up  when  demanded, 
— the  fiction  of  ih^  finding  of  the  goods  not  being  material ; 
and  under  "  The  Common  Law  Procedure  Act,  1852,"  (15  & 
16  Vict.  c.  7G),  the  allegation  of  the  finding  was  omitted 
altogether  from  the  declaration,  that  statute  providing 
that  the  action  might  be  sustained  by  showing,  that  the 
defendant  wrongfully  converted  the  goods  to  his  own  use,  or 
wrongfully  deprived  the  plaintiff  of  their  use  and  posses- 
sion (A)  ;  and  it  is,  in  fact,  enough  to  prove,  that  the  goods 
belonged  to  the  plaintiff,  and  came  to  the  defendant's 
possession,  and  that  he  refused  (or  neglected),  upon  request, 
to  deliver  them  up, — a  refusal  on  request  being  evidence  of 
a  conversion  (f)  ;  and  the  right  of  action  is  not  complete 
until  there  has  been  a  demand  followed  by  a  refusal  (k). 

3.  The  injury  of  dispossessing  another  of  his  personal 
chattels  may  also  be  effected  otherwise  than  by  an  unlawful 
taking  or  wrongful  detainer  ;  e.g.,  I  may  be  deprived 
either  of  goods  or  of  money  from  my  having  delivered 
over  the  goods,  or  lent  the  money,  in  consequence  of  a 
representation  made  by  one  person  as  to  the  circumstances 
or  character  of  another, — which  representation,  if  it  was 


{h)  15  &  16  Vict.  c.  76,  s.  49,  Taylor,  8   Q.    B.    699  ;    Heald  v, 

fiched.    (B.)  28;    Mwiinttr  v.    The  Carey,  11   C.  B.   977;    Barrouyhs 

iSouth  Eastern,  Railway  Company,  v.  Bayne,  5  H.  &  N.  296. 
4C.  B.  (N.s.)679.  (^.)     Spactman    v.     Fo-ster,     11 

(/)  10  Rep.  56  ;  Green  v.  Dunn,  Q.  B.  D.  99. 
3  Camp.    215  (n. );  Runhworfh  v. 
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untrue  to  the  knowledge  of  the  person  by  whom  it  was  made, 
is  an  injury  for  which  I  may  maintain  an  action  against 
him  (l) ;  and  the  hiw  is  the  same  in  the  case  of  any  other 
injury  occasioned  by  the  fraudulent  misrepresentation  of 
another  (m).  But  such  an  action  is  essentially  founded 
on  the  fraud  or  deceit  of  the  party  charged  ;  and  there- 
fore it  will  not  lie  in  any  case  where  the  representation, 
though  untrue  in  fact,  was  made  bond  fide  (n)  ;  and  by 
Lord  Tenterden's  Act  (9  Geo.  IV.  c.  14),  s.  6,  no  action 
shall  be  brought  to  charge  any  one  by  reason  of  his 
representation  concerning  the  character,  ability,  or  dealings 
of  another,  with  the  intent  that  such  other  person  may 
obtain  credit,  money,  or  goods, — unless  such  representation 
be  made  in  loriting,  and  signed  by  the  party  to  be  charged 
therewith  (o).  I  may  also  be  deprived  of  money  to  which 
I  am  entitled  under  the  judgment  of  a  court  of  law, — 
e.g.,  by  the  wrongful  omission  of  the  sheriff  to  seize  the 
goods  of  the  defendant,  under  the  writ  of  execution  which 
I  have  sued  out  upon  the  judgment  ;  and  in  such  case,  my 
remedy  is  against  the  sheriff  (^>), — subject,  however, 
to  the  provisions  of  the  Sheriffs  Act,  1887  (50  &  51  Vict. 
c.  55),  s.  29,  and  to  the  provisions  of  the  Public  Authorities 
Protection  Act,  1893  (56  &  57  Vict.  c.  61). 

4.  An  owner  of  personal  property  may  also  be  injured 
by  its  abuse  or  damage  ;  and  of  this  injury,  hunting  his 

(/)    Foster  V.    Cliarhs,    6   Bing.  851  ;  Coliim  v.   Evans  (in  error), 

396  ;     7    Bing.    105  ;     Polhill    v.  5  Q.  B.  820. 

Walter ,  3  B.  &  Ad.  114.  (o)  Hadock  v.  Fergus.sou,  7  Act 

(m)  PewtrissY.  ^«A'/e?i,  6Taiint.  &  El.  86  ;  Siran  v.  Phillips,  8  Ad. 

522;  Taylor  V.  Ashton,  11  Mee.  &  &  El.   457;    Pilmore   v.  Hood,   5 

W.  401  ;  Behn  v.  Kemble,  7  C.  B.  Bing.  N.  C.  97  ;    Dtraux  v.  Stein- 

(N.s.)  260  ;  Mullett  v.  Mason,  Law  keller,  6  Bing.  N.  C.  84  ;  Tattonv. 

Rep.   1  C.  P.  559  ;  Ward  v.  Hobbs,  Wade,  18  C.  B.  371  ;  Swift  v.  Jews- 

ib.  3  Q.  B.  150.  bury,  Law  Rep.,  9  Q.  B.  301. 

(n)  Haycraft  v.  Creasy,  2  East,  ( p)    Williams  v.  Mostyn,  4  Mee. 

92  ;  Smout  v.  Ilbery,  10  Mee.  &  W.  &  W.  145  ;  Chiest  v.  Elives,  5  Ad. 

1  :  07-mrod  v.  Huth,  14  Mee.  &  W.  &  El.  118. 
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deer,  shooting  his  dogs,  or  poisoning  his  cattle,  may  be 
mentioned  as  examples  ;  and  taking  from  the  value  of  his 
chattels  in  anywise,  or  making  them  in  a  worse  condition 
than  before,  by  any  negligent  or  wilful  mischief,  will  also 
amount  to  this  injury.  Moreover,  personal  property  being, 
sometimes,  of  an  intangible  or  incorporeal  nature, — as  in 
the  case  of  a  copyright  or  patent  right, —  the  piracy  of  a 
literary  composition,  or  the  infringement  of  a  patent,  will 
be  an  injury  falling  under  this  head  of  injuries  ;  and  of  a 
similar  description  is  the  injury  committed  by  one  manu- 
facturer who  sells  his  goods  under  the  trade  mark  of 
another  ((^),  and  whether  he  should  or  should  not  have 
registered  his  trade  mark.  And  for  an  infringement  of 
such  rights  as  these,  the  plaintiff  may  by  his  action 
recover  not  only  damages  for  the  injury  already  suffered, 
but  may  also  obtain  an  injunction  restraining  the  wrong- 
doer from  the  further  invasion  of  the  right  ;  and  in  lieu  of 
damages,  he  may  (at  his  option)  have  an  account  of  the 
profits  derived  from  the  wrongful  sale,  and  obtain  payment 
of  the  amount  appearing  due  on  such  account  (/■) . 

^secondly.  Injuries  affecting  things  in  action, — in  other 
words,  injuries  affecting  such  rights  as  are  founded  in  and 
arise  from  contracts.  It  will  be  remembered,  that  contracts 
may  be  either  under  seal  or  by  parol, — verbal  or  written, — 
express  or  implied  ;  and  for  the  breach  of  contract  of 
whatever  kind  it  be,  an  action  will  lie  {s).  It  is  expedient, 
therefore,  now  to  advert  shortly  to  some  particular  contracts 
of  common  occurrence,  and  to  state  the  remedies  for  their 
breach  : — 

1.  As    regards    the    breach    of   covenants  in  leases,  the 

(g)  Syken  v.  Sykes,  3  Barn.    &  353 ;    Badische   v.    Levinsttiii,   24 

Cress.  541  ;    Biiryesa  v.  Hills,  26  Ch.  Div.  156  ;  Chatterton  v.  Cave, 

Beav.   244 ;    Leather  Cloth   Com-  3  App.  Ca.  483. 
pany  v.   Americaii  Leather  Cloth  (s)    Vide  sup.   vol.    ii.  [pp.  54 — 

Company,  11  H.  of  L.  Ca.  523.  142. 

(r)  Fox  V.  Hill,  2  De  Gex  &  J. 
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remedy  for  either  party  is  by  action  on  the  covenant  ; 
but  in  the  case  of  a  covenant  to  -pay  rent,  the  breach  of  it 
may  be  redressed  either  by  action  on  the  covenant  or  by 
action  of  debt  ;  and  although  for  a  freehold  rent,  viz.,  a 
rent  issuing  out  of  a  freehold  estate,  whether  of  inheritance 
or  for  life,  no  action  of  debt  lay  (by  the  common  law) 
during  the  continuance  of  the  freehold  out  of  lohich  it 
issued  (t),  yet,  by  the  8  Anne,  c.  18  and  5  Geo.  III.  c.  17, 
such  action  may  now  be  brought  to  recover  freehold  rents, 
if  reserved  on  a  lease  for  life  only  (u)  ;  and  since  the 
abolition  of  real  actions  by  the  3  &  4  Will.  IV.  c.  27,  debt 
will  also  now  lie  for  the  recovery  of  a  rent  of  inheritance, 
— and  presumably,  therefore,  also  for  arrears  of  a  rent- 
charge  or  annuity,  granted  in  fee,  or  in  tail,  or  for  life  (x), 
— and,  semhle,  although  the  arrears  claimed  to  be  recovered 
in  the  action  exceed  the  whole  profits  accruing  from  the 
lands  charged  therewith  (?/). 

2.  Under  a  contract  of  sale  of  goods,  the  buyer  may 
recover  damages  for  the  non-delivery,  the  measure  of  the 
damages  being  the  estimated  loss  directly  and  naturally 
resulting  from  the  breach  of  contract  (~), — which  estimated 
loss  will  (when  there  is  a  market  for  the  goods)  be  prima 
facie  the  difference  between  the  contract  price  and  the 
market  price.  And  the  buyer  may  also  recover  damages 
for  breach  of  warranty,  the  measure  of  damages  being 
again  the  estimated  loss, — which  estimated  loss  is  prima 
facie  the  difference  between  the  value  of  the  o;oods  at  the 
time  of  the  delivery  and  the  value  they  would  then  have 
had  if  they  had  answered  to  the  warranty  {a).  Also,  if  the 
action  be  brought  for  breach  of  contract  to  deliver  specific 

(t)  3  Bl.  Com.  232.  {y)  Pertwee  v.  Townsend,  [1896] 

(u)  Ibid.  2  Q.  B.  129. 

(x)    Bac.    Abr.    (Annuity    and  (2)  55  &  57  Vict.  c.  71,  s.  51. 

Rentcharge)  ;  Thomas  v.  Sylvester,  1   \   TJ  '  /        'i^ 
Law  Rep.,  8  Q.  B.  268  ;  Seark  v. 
Cooke,  43  Ch.  D.  519. 
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^oods,  then,  by  the  Sale  of  Goods  Act,  1893  (5(;  &57  Vict. 
c.  71),  s.  52,  repealing  (but  re-enacting  with  simplilications 
and  amendments)  the  like  provisions  contained  in  the  19  & 
20  Vict.  c.  97.  ss.  1,  2,  the  court  may,  upon  the  application 
of  the  plaintiff,  give  judgment  for  the  specific  perform- 
ance of  the  contract,  that  is,  for  the  delivery  of  the  specific 
goods, — without  giving  the  defendant  the  option  of  retaining 
them  on  payment  of  the  damages  for  their  non-delivery  ; 
and  upon  such  a  judgment,  execution  may  afterwards  issue 
for  the  delivery  of  the  specific  goods  sold  ;  and,  in  default 
of  delivery,  the  sheriff  shall  distrain  the  defendant  by  all 
his  lands  and  chattels,  until  he  deliver  the  goods, — a  species 
of  relief  which  is  now  obtainable  under  the  writ  of  delivery 
provided  by  the  Judicature  Acts  (h). 

2a.  And  under  a  contract  of  sale,  if  it  is  the  buyer  who 
breaks  the  contract  of  sale,  the  seller  may  have  his  action 
against  him  for  the  price  of  the  goods  sold  (c)  ;  or  he  may 
recover  damages  against  the  buyer  for  his  refusal  to  accept 
the  goods  sold,  the  measure  of  the  damages  in  such  case 
being  the  estimated  loss, — which  loss  (when  there  is  a 
market  for  the  goods)  will  be  prima  facie  the  difference 
between  the  contract  price  and  the  market  price  at  the 
time  when  the  goods  ought  to  have  been  accepted  (d). 

3.  With  regard  to  the  contract  for  the  loan  of  money^ 
and  other  analogous  pecuniary  claims,  such  as  for  money 
paid  by  the  plaintiff'  for  the  defendant  at  his  request,  and 
for  money  received  by  the  defendant  for  the  use  of  the 
plaintiff',  and  for  money  found  to  be  due  from  the  defendant 
to  the  plaintiff,  upon  an  account  stated  between  them, — it 
is  often  difficult  (and  usually  unimportant)  to  determine, 
upon  a  given  state  of  facts,  into  which  of  these  claims  the 
plaintiff''s  case  properly  resolves  itself,  the  remedy  being 

(6)  Ord.  xlviii.  (1883),  rr.  1,  2  ;  (c)  56  &  57  Vict.  c.  71,  s.  49. 

App.  H.,  No.  10.  {(l)  Ibid.  s.  50. 
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(practically)  the   same   for  the   breach  of   any  of  these 
contracts. 

4.  As  regards  the  contract  of  partnership,  questions  of 
account  between  partners  are,  in  general,  settled  in  the 
Chancery  Division,  and  (except  by  "  action  of  account," 
which  in  modern  times  has  rarely  come  into  use)  are  not 
proper  for  the  Queen's  Bench  Division.  But  an  action 
may  be  brought,  in  either  Division,  by  one  partner  against 
the  other,  on  an  express  agreement  to  do  or  forbear  from 
some  particular  act  not  involving  a  question  of  account  (e); 
or  on  an  account  stated,  or  agreement  to  pay  a  liquidated 
balance,  or  the  like  (/)  ;  and  though  one  partner  cannot 
bring  a  legal  action  against  his  co-partner  for  appropriating 
to  his  own  exclusive  use  a  chattel  of  the  partnership,  yet 
if  one  of  the  partners  has  destroyed  such  a  chattel,  the 
other  may  maintain  an  action  in  respect  thereof  (^). 

5.  As  to  the  contract  of  guarantee,  the  remedy  by  the 
surety  against  the  principal  debtor,  where  the  former  has 
been  compelled  to  make  a  payment  under  the  guarantee, 
is  for  money  paid  by  the  former  to  the  use  of  the  latter  ; 
and  any  one  of  several  co-sureties,  who  has  paid  more  than 
his  rateable  proportion,  is  entitled  to  claim  contribution 
from  the  other  or  others. 

6.  Upon  hoi^ds,  the  remedy  of  the  obligee,  in  case  of 
breach  of  contract  by  the  obligor,  is  by  action  for  the 
amount  of  the  penalty  ;  but  the  plaintiff  is  allowed  to" 
recover  no  more, — upon  a  bond  conditioned  for  the  payment 
of  money,  than  the  principal  sum  (with  interest  and  costs) 
in   respect   of   which    it   was    given  ;    nor    upon    a    bond 


(e)  Bedford  v.  Button,   1  Bing.  (y)   Co.    Litt.   2u0  a,  b  ;    Bull. 

N.  C.  391.  N.  P.   34  ;   Martyn  v.   Knovilys, 

(/)  Chit.   Cont.   238 ;  Smith  v.  8  T.  R.  145. 
Barrow,  2  T.  R.  476. 
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conditioned  for  the  performance  of  any  other  act,   more 
(in  general)  than  shall  be  assessed  by  way  of  damages. 

7.  As  regards  obligations  to  pay  money,  arising  where 
a  judgment  obtained  by  one  man  against  another,  or  arising 
upon  a  penal  Act  of  Parliament,  and  made  recoverable 
either  by  the  Crown,  or  by  the  party  aggrieved,  or 
by  a  common  informer,  there  is  (in  effect)  a  contract 
to  pay,  for  the  breach  of  which  either  the  judgment 
creditor  or  (as  the  case  may  be)  the  Crown,  the  party 
aggrieved,  or  the  common  informer,  has  a  right  of  action 
on  the  judgment,  or  on  the  penal  statute,  respectively  ; 
and  in  the  latter  case,  the  remedy  is  commonly  called  a 
penal  action, — or  (where  one  part  of  the  forfeiture  is  given 
to  the  Crown,  and  the  other  part  to  the  informer)  a  j^opvlar 
or  qui  tarn  action,  because  it  is  brought  by  a  person  qui  tarn 
pro  domino  rege  quam  pro  se  ipso  sequitur  (A)  ;  but  in  the 
case  of  a  penal  action,  the  plaintiff  is  sometimes  required 
to  have  first  obtained  the  fiat  of  the  Attorney-General  (/). 

Thirdly,  Injuries  affecting  Rights  in  Private 
Relations. 

This  class  of  injuries  may  be  considered  as  comprising 
such  as  may  be  done  to  persons  under  the  four  following 
relations, — husband  and  wife  ;  parent  and  child  ;  guardian 
and  ward  ;  and  master  and  servant. 

I.  [The  injuries  that  may  be  offered  to  a  man,  considered 
as  a  husband,  are  principally  three,  namely  : — abduction  (or 
taking  away  his  wife)  ;  adultery  (or  criminal  conversation 
with  her)  ;  and  beating  or  otherwise  abusing  her. 

And,  first,  abduction, — which  may  be  either  by  fraud  and 
persuasion,  or  by  open  violence, — though  the  law  in  both 
cases  supposes  force  and  constraint,  the  wife  having  no 
power  to  consent ;  and  therefore  gives  a  remedy  by  action 

(h)  BracUaugh  v,  Clarhe,  8  App.  (i)  47  &  48  Vict.  c.  74,  s.  2. 

Ch.  354. 
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[^de  iixore  rapid  et  ahductd  (/t).]  This  action  lay  at  the 
common  law  ;  and  in  this  action  the  husband  recovered, 
not  the  possession  of  his  wife,  but  damages  for  taking  her 
away  (J)  ;  and  by  the  statute  of  Westminster  the  First 
(3  Edw.  I.),  c.  13,  the  offender  might  also  have  been 
imprisoned  for  two  years,  and  fined  at  the  pleasure  of  the 
Crown, — so  that,  by  the  old  law,  both  the  Crown  and  the 
husband  might  have  this  action  (m).  A  husband  is,  also, 
entitled  to  recover  damages  against  any  who  persuade  and 
entice  his  wife  to  live  separate  from  him  without  a  sufficient 
cause  [n)  ;  and  the  old  law  was  very  strict  in  this  par- 
ticular,— so  much  so,  that  if  one's  wife  missed  her  way  upon 
the  road,  it  was  not  lawful  for  another  man  to  take  her 
into  his  house,  unless  she  was  benighted,  and  in  danger  of 
being  lost  or  drowned  ;  but  he  might  carry  her  behind 
him  on  horseback, — to  market;  or  to  a  justice  of  the  peace, 
for  a  warrant  against  her  husband  ;  or  to  the  spiritual 
court,  to  sue  for  a  divorce  (o). 

Secondly,  adultery  is  not  punishable  by  our  law  as  a 
crime,  its  penal  correction  being  left  to  the  spiritual 
courts,  which  may  proceed  against  the  offender  pro  salute 
ant  nice  (p)  ;  but  considering  it  as  a  civil  injury,  the  law 
(as  it  stood  up  to  a  recent  period)  gave  satisfaction  for  it 
to  the  husband,  by  an  action  for  criminal  conversation  ; 
and  in  that  action,  the  damages  recovered  were  usually 
increased  or  diminished  by  the  circumstances  of  each 
particular  case  (q), — the  rank  and  fortune  of  the  plaintiff 
and  defendant,  the  relation  or  connection  between  them, 
the  degree  and  nature  of  the  seduction,  the  previous 
behaviour  and  character  of  the  wife,  the  manner  in  which 


(A-)  F.  N.  B.  89.  (o)  Bro.  Ab.  tit.  Trespass,  207, 

(l)  2  Inst.  434.  213,  440. 

(?n)  3    Bl.    Com.  p.    139;    Inst.  (p)    FtcZe  .sh^.  p.  348,  n. 

uhisup.  (q)  B.  N.  P.  26. 

(m)  B.  N.  p.  78. 
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she  had  been  previously  treated  l)y  the  husl)and,  the 
husband's  obligation  (by  settlement  or  otherwise)  to 
provide  for  children  probably  si)urious,  being  all  taken 
into  consideration  (r) ;  and  the  damages  would  be  miti- 
gated, where  the  husband  was  proved  to  have  Ijeen  himself 
first  guilty  of  conjugal  infidelity  (s)  ;  also,  if  it  appeared 
that  he  connived  at  or  consented  to  his  own  dishonour  (f), 
or  lived  (at  the  time  of  the  adultery)  in  a  state  of  absolute 
and  permanent  separation  from  his  wife, — the  action  would 
be  wholly  barred  (ii)  ;  and  this  action  could  not  be  main- 
tained, without  proving  a  marriage  in  fact, — though,  in 
other  cases,  reputation  and  cohabitation  are,  as  the  general 
rule,  sufficient  evidence  of  marriage  (^,v).  But  the  action 
for  criminal  conversation  is  now  altogether  abolished,  and 
its  place  is  supplied  by  a  different  form  of  proceeding  (5/), 
— it  having  been  provided,  by  the  20  &  21  Vict.  c.  85, 
s.  33,  that  a  husband  may  (by  petition,  to  the  Court  of 
Divorce  established  by  that  statute,  and  which  is  now 
called  the  Divorce  Division  of  the  High  Court),  claim 
damages  from  any  person,  on  the  ground  of  his  having 
committed  adultery  with  the  wife  of  the  petitioner  (z), — 
which  petition  is  served  on  the  alleged  adulterer  and  the 
wife  ;  and  the  claim  for  damages  is  heard  and  tried  on 
the  same  principles  and  according  to  the  same  rules  as 
formerly  applied  to  an  action  for  criminal  conversation. 
But  the  Act  has  also  introduced  the  new  principle,  of 
giving  power  to  the  court  to  direct,  after  the  verdict  has 
been  given,  in  what  manner  the  damages  shall  be  paid 
or  applied  ;  and,  in  particular,  to  direct  that  the  whola 
or  a  part  thereof  shall  be  settled  for  the  benefit  of  the 
children,  (if  any,)  of  the  marriage,  or  as  a  provision  for  the 

(r)  3  Bl.  Com.  139.  (?t)   Weedoii  v.  Tivihrell,  5  T.  R. 

(.s)  Broirdey  v.    Wallace,  4  Esp.  357. 
237.  {x)  MorvM  v.  Miller,  Burr.  2057.. 

(t)  Bennett  v.   Allcott,  2  T.   R.  {y)  20  &  21  Vict.  c.  85,  s,  59. 

166.  (z)  36  &  37  Vict.  c.  66,  s.  34. 
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maintenance  of  the  wife  (a)  ;  and  this  jurisdiction  may  be 
exercised  in  favour  of  the  innocent  party,  althouojh  there 
are  no  children  of  the  marriage  (b)  ;  and  the  court  may 
even  allow  alimony,  upon  special  grounds,  to  the  guilty 
wife  (r). 

For  the  injury  of  heatimj  a  man's  wife,  or  otherwise 
ill-using  her,  the  law  distinguishes: — for,  firstly,  if  it  be 
a  common  assault,  battery,  or  imprisonment,  the  law  gives 
a  remedy  to  recover  damages  in  an  action  brought  in  the 
names  of  the  husband  and  wife  jointly  ;  but,  secondly,  if 
the  beating  or  other  maltreatment  be  very  enormous  {per 
quod  consortium  amisit),  the  law  then  gives  the  husband  a 
separate  remedy  for  this  ill-usage, — in  which  he  must 
prove  (by  way  of  special  damage),  that  he  has  thus  lost 
the  benefit  of  his  wife's  society  (d)  ;  and  the  two  claims 
may  now  be  joined  in  one  and  the  same  action  (e). 

II.  With  respect  to  the  relation  of  parent  and  child,  it 
seems  to  be  now  clearly  established,  that  there  is  no 
instance  in  which  an  injury  can  be  sustained  by  a  parent 
in  his  merely  parental  character  ;  and  that  in  the  case  of  a 
battery  or  other  ill-treatment  inflicted  on  his  child,  the 
action  for  redress  must  be  brought  in  the  name  of  the 
child  (/). 

III.  [An  injury  may  be  done  to  a  man  as  a  guardian, 
by  stealing  or  ravishing  away  his  ward, — for  though 
guardianship  in  chivalry  is  now  totally  abolished,  and 
thjit  was  the  only  kind  of  guardianship  beneficial  to  the 

(a)     Keats     v.     Montezuma,     1  (d)  Guy  v.    Livesay,    Cro.  Jac. 

Swab.  &  Trist.  334  ;  Pounsford  v.  501  ;  Hide  v.  Scyssor,  ib.  538 

Bidpin,   2    Swab.    &  Trist,    389 ;  (g)  15  &  16  Vict.  c.  76,  s.  40  ; 

Bent  V.  Footman,  ib.  392.  Order  xviii.  (1883),  rr.  1,  3—5. 

ib)  41   Vict.  c.  19;    Ygksias  v.  ^^^  ^^^^  ^    Hollander,  4  Barn. 

Yyleda,,  4  P.  D.  71.  ^  ^.^^^^   ggO^ 

{(■)    Browne's    Divorce    Pract., 
2n(I  ed.  p.  144, 
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[o;uardian,  yet  the  guardian  in  socage  was  always  (and  is 
still)  entitled  to  an  action  of  ravishment,  if  his  ward  be 
taken  from  him  (7) ;  but  he  accounts  to  the  ward  for  the 
damages  which  he  so  recovers  (h);  and  l)y  the  12  Car.  2, 
c.  24,  the  testamentary  guardian  also  has  this  remedy,  subject 
to  the  like  liability  to  account  to  his  ward  (/).]  But  a  more 
speedy  and  summary  method  of  redressing  all  complaints, 
relative  to  wards  and  guardians,  is  now  obtained  in  the 
Chancery  Division  of  the  High  Court,  which  has  the 
superintendent  jurisdiction  of  all  the  infants  in  the 
kingdom  (k). 

IV.  [To  the  relation  of  master  and  servant,  there 
are  several  species  of  injuries  incident.  For  example, 
retaining  a  man's  hired  servant  before  his  time  is  expired, 
is  an  injury  to  the  master, — for  every  master  has,  by  the 
contract  of  service,  purchased  for  a  valuable  consideration 
the  services  of  his  domestics  for  a  limited  time :  and  for  this 
injury,  the  law  has  given  the  master  a  remedy  in  damages 
against  the  wrongdoer  (/) ;  and  the  law  gives  the  master 
the  like  remedy  for  enticing  away  the  servant  (m), — 
sciL,  for  the  breach  of  contract  thereby  committed  by  the 
servant  ;  but,  semhle,  merely  to  prevent  a  man  from 
engaging  a  servant  is  not  a  wrong  for  which  any  action 
will  lie  (n).  The  master  may,  of  course,  have  an  action 
against  the  servant,  for  non-performance  of  his  agree- 
ment (o), — although  not  against  the  new  master  if  he  was 
not  apprised  of  the  former  contract, — unless,  indeed,  he 
refuses  to  restore  the  servant  upon  demand  (p). 

ig)  F.  N.  B.  139,  Bl.  216  ;  Bowen  v.  HaU,  6  Q.  B.  D. 

ih)  Hale  on  F.  N.  B.  139.  333. 

{i)  Eyre  v.  Couritess  of  Sha/tes-  (n)  AUe^iv.  F/ood,[lS9S'\,  A.  C.l. 

bury,  2  P.  Wms.  108.  (o)    F.    N.    B.    167 ;    Keane  v. 

(k)  36  &  37  Vict.  c.  66,  ss.  16,  34.  Boycott,  2  H.  Bl.  511  ;  Gunter  v. 

(/)  Evan.'i  V.   Walton,  Law   Rep.  Astor,  4  Moore,  12. 

2  C.  P.  615.  (p)  F.  N.  B.  167  ;  Winch,  51. 

(m)  Lumley  v.   Gye,  2   Ell.   & 
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[Another  injury  to  this  relation,  is  beating,  confining,  or 
disabling  the  servant,  so  that  he  is  not  able  to  perform  his 
work, — which  injury  depends  upon  the  same  principle  as 
the  last,  viz.,  the  property  which  the  master  has,  by  the 
contract  of  service,  acquired  in  the  labour  of  the  servant;] 
and  in  this  case,  besides  the  action  which  the  servant 
himself  may  have  against  the  aggressor,  the  master  also, 
as  a  recompense  for  his  immediate  loss,  may  maintain  an 
action  (q), — [in  which  he  must  allege  and  prove  the 
special  damage  he  has  sustained  by  the  beating  of  his 
servant,  per  quod  serviti.um  am! sit  (r).]  And  it  is  in  this 
manner  alone,  that,  by  our  law,  a  parent  is  enabled  to 
claim  redress  for  a  battery  (or  other  ill-usage)  inflicted  on 
his  child;  or  even  for  the  seduction  of  his  daughter, — that 
is  to  say,  the  parent  must,  in  either  case,  sue  as  the  master 
of  his  child,  the  child  being  (for  this  purpose)  regarded 
as  his  servant ;  and,  therefore,  unless  a  parent  is  able  to 
prove,  that  his  child  was  in  his  service  at  the  time  the 
injury  was  committed,  he  is  without  remedy  (5)  ;  from 
which  it  follows,  that  he  is  without  remedy  when  the  child 
resided,  at  the  time,  with  another  master, — though  that 
master  may  on  his  part  maintain  the  action  {t).  But 
where  a  parent  is  plaintiff  in  a  case  of  seduction,  the 
courts  incline  to  relieve  him  (as  much  as  possible)  from 
any  difficulty  connected  with  proof  of  the  loss  of  service, 
— considering  the  action  as  brought  in  substance  to  repair 
the  outrage  done  to  the  parental  feelings, — and  it  has  been 
held,  therefore,  that  the  mere  residence  of  the  child  with, 
him  at  the  time,  affords  sufficient  proof  that  the  relation 
of  master  and  servant  existed  between  them  {u) ;  and  the 

(g)  Chamberlain  v.  Hazlewood,  Law  Rep.  2  C.  P.  615  ;  Hedges  v. 

5  Mee.  &  W.  515.  Tagg,  ib.  7  Exch.  283. 

(r)  9  Rep.  113;  10  Rep.  130.  (t)  Thompson  v.  Ross,  5   H.  & 

(.s)  Hall  V.  Hollander,  4  Barn.  &  N.  16. 

Cress,  660;    Manley  v.    Field,    7  (u)  Jojies  v.  ^rojwt,  1  Esp.  217; 

C.  B.  (N.s.)96  ;  Evans  v.  Walton,  Torrence  v.  Gibbens,  5  Q.  B.  297  ; 
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jury,  in  assessing  the  damages,  will  take  into  account  the 
dishonour  done  to  the  plaintiff,  in  addition  to  the  loss  of 
.service  (.?•).  No  action  for  seduction  can,  of  course,  be 
maintained  by  the  daughter  herself — for  volenti  non  fit 
Injuria  ;  and  the  action  will  not  lie  against  the  master 
himself  for  the  seduction  by  him  {y)  ;  nor,  setnble,  will  the 
seducer  be  liable  to  either  master,  where  the  act  of 
seduction  falls  in  the  period  of  the  girl's  service  with  one 
of  them,  and  the  illness  falls  in  the  period  of  service  with 
the  other  of  them  (z). 

Fourthly,  Injuries  affecting  Public  Rights. 

The  only  injuries  which  now  remain  to  be  noticed  are 
those  sustained  by  a  man  in  respect  of  his  public  rights; 
but  injuries  of  this  description  are,  in  general,  of  such  a 
nature  as  to  be  remediable,  not  so  much  by  action,  as  by 
indictment  or  information, — or  by  some  of  those  preroga- 
tive writs,  to  which  we  shall  have  occasion  to  advert  here- 
after. Yet  where  special  damage  is  sustained  by  an 
individual,  in  consequence  of  the  obstruction  of  a  high- 
way (a) ;  or  where  the  returning  officer  at  a  parliamentary 
election  refuses  to  receive  the  vote  of  an  individual,  so 
that  the  election  takes  place  without  his  being  allowed  to 
exercise  his  elective  right  {h),—\r\.  either  of  these  cases, 
there  is  a  right  of  action,  in  which  damages  are  recoverable. 
Also,  by  the  31  &  32  Vict.  c.  125  (commonly  called  the 
Parliamentary  Elections  Act,  1868),  s.  48,  "  if  any 
"  returning  officer  wilfully  delays,  neglects,  or  refuses, 
"  duly  to  return  any  person  who  ought  to  be  returned  to 

Rist  V.  Faux,  4  B.  &  Smith,  409  ;  (:)  Dant.'<  v.   WiUiams,  10  Q.  B. 

Ten'y  v.   HiUchinsoii,   Law    Rep.  725. 

8  Q.  B.  599.  (a)  WUkenw.HungerfordAIarkety 

(x)  Stark.  Ev.  part  iv.  p.  1309.  2  Bing.  N.  C.  281. 

(y)  Speight  v.   Oliveira,   2  Sta.  (h)  Aahhy  v.  White,  Ld.  Rayin. 

493.  938  ;  Pryce  v.  Belcher,  3  C.  B.  58 ; 

4  C.  B.  866. 

S.C. VOL.   III.  2   H 
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"  serve  in  parliament  for  any  county  or  borough,  such 
"  person  may, — in  case  it  has  been  determined  on  the 
"  hearing  of"  an  election  petition  under  the  Act  that  such 
"  person  was  entitled  to  have  been  returned, — sue  the 
"  officer,  .  .  .  and  shall  recover  double  the  damages  he 
"  has  sustained  by  reason  thereof,  together  with  full  costs  of 
*'  suit ;  provided  such  action  be  commenced  within  one  year 
"  after  the  commission  of  the  act  on  which  it  is  grounded, 
'*  or  within  six  months  after  the  conclusion  of  the  trial 
"  relating  to  such  election."  But  regarding  this  action, 
and  generally  regarding  all  actions  brought  against  public 
officers,  in  respect  of  any  alleged  breach  or  failure  of  duty 
on  their  parts,  it  has  now  been  provided,  by  the  Public 
Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61), 
that  the  action  shall  be  commenced  within  six  months  ; 
and  (if  the  action  be  for  damages),  then  tender  of  amends 
before  action,  or  tender  or  payment  into  court  after  action, 
— or  any  undue  haste  in  the  plaintiff  in  commencing  his 
action  whereby  tender  of  amends  before  action  was  pre- 
vented,^— will  in  general  have  this  effect,  namely,  that  if 
the  plaintiff  lose  the  action,  he  will  have  to  pay  the 
defendant's  costs  between  solicitor  and  client  ;  and  if  he 
succeed  in  the  action,  he  will,  in  general,  obtain  only  his 
costs  up  to  the  date  of  payment  into  court,  paying  in  that 
case  the  defendant's  subsequent  costs  as  between  solicitor 
und  client  (c). 

(c)  Fielding  v.  Morley  Corporation,  [1899]  1  Ch   1. 


(     4G7     ) 
CHAPTER  VIII. 

OF   EQUITY    IN    ITS    RELATION    TO    LAW. 


It  has  been  already  stated,  that  equity  has,  from  an  early 
time,  constituted  a  large  and  important  portion  of  our 
juridical  system — distinct  from  and  suppletory  of  the 
common  law,  and  which  for  a  long  period  of  our  history, 
and  indeed  until  quite  recently,  was  administered  in  its 
own  peculiar  courts.  [The  terms,  a  court  of  equity  and 
a  court  of  laio,  suggest,  indeed,  a  contrast  with  each  other  ; 
but  it  is  not  therefore  to  be  presumed  that  the  one  judged 
without  equity,  or  that  the  other  was  not  bound  by  the 
law  ;]  and  in  fact  [every  definition  or  illustration  to  be 
met  with,  which  would  draw  a  line  between  the  two 
jurisdictions,  by  setting  law  and  equity  in  opposition  to 
each  other, — will  be  found  either  totally  or  in  great  part 
erroneous. 

1.  Thus,  in  the  first  place,  it  is  said,  that  it  is  the 
business  of  equity  to  abate  the  rigour  of  the  common 
law  (a), — and  that,  undoubtedly,  is  one  of  the  purposes  of 
equity  ;  but  there  must  first  be  laid  some  ground  for  the 
abatement  ;  and  otherwise,  the  rigour  of  the  law  is  not 
abated  by  equity.  For  example,  in  the  case  of  bond 
creditors,  whose  debtor  devised  away  his  real  estates,  and 
so  defeated  them  of  their  debts,  equity  did  not  interpose  : 
also,  land  descended  or  devised  was  not  liable  for  the 
simple  contract  debt  of  the  deceased, — even  though  such 
debt  might  have  been  (in  fact)  the  very  purchase  money 

(a)  3  Bl.  Com.  p.  430 ;  Lord  Kaims,  Prin.  of  Eq.  44. 
2  H  2 
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[payable  for  the  land  ;  a  father  could  not  succeed  to  the 
real  estate  of  his  son,  and  lands  would  descend  to  a  remote 
relation  of  the  whole  blood — or  even  escheat  to  the  lord — 
hut  would  not  (by  descent)  go  to  the  half-blood,  although 
a  brother  even, — for  in  none  of  these  cases  would  equity 
have  interfered,  in  general  (/>), — that  is  to  say,  unless  there 
was  some  circumstance  added,  which  equity  would  regard 
as  a  ground  for  its  interposition. 

2.  Again,  it  is  said,  that  equity  determines  according 
to  the  spirit  of  the  rule,  and  not  according  to  the  strictness 
of  the  letter  (c)  ;  but  so  also  does  the  law, — both  being 
equally  bound,  and  equally  professing,  to  interpret  statutes 
accordinfj  to  the  true  intent  of  the  legislature.  All  cases 
cannot  be  foreseen  ;  and  some  cases  therefore  there  must 
always  be,  which  will  fiill  within  the  meaning,  though 
not  within  the  words  of  the  legislature,  and  vice  versa  ; 
and  with  reference  to  these,  they  are  sometimes  said  to  fall 
within,  or  to  be  out  of,  the  equity  of  the  Act  of  Parlia- 
ment,— meaning,  by  equity  as  thus  used,  nothing  but  the 
sound  interpretation  of  the  law  ;  and  these  are  the  cases 
which,  as  Grotius  says,  "  lex  non  exacts  definite  sed  arhitrio 
honi  viri  permittit,^' — in  order  to  find  out  the  true  sense 
and  meaning  of  the  lawgiver  from  every  other  canon  of 
construction  {d)  ;  but  there  is  not  a  single  rule  of  inter- 
preting a  statute  that  is  not  equally  used  both  at  law  and 
in  equity  ;  the  construction  must  in  both  be  the  same, — 
each  endeavouring  to  fix  and  adopt  the  true  sense  of  the 
enactment  in  question,  and  neither  being  able  to  enlarge, 
diminish,  or  alter  that  sense,  in  a  single  tittle. 

3.  But  it  hath  been  said,  that  fraud,  and  accident,  and 
trust,  are  the  proper  and  peculiar  objects  of  equity  (e)  ; 

(b)  Ff.  40,  9,  12.  (d)  De  ^quit.  s.  3. 

(c)  Lord  Kaims,  Prin.  of  Eq.  (e)  1  Roll.  Abr.  374 ;  4  Inst.  84; 
177.                                                           Earl  of  Bath  v.  Sherwin,  10  Mod.  1 . 
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[and  yet  every  kind  of  fraud  is  equally  cognizable  (and 
equally  adverted  to)  at  law,  and  many  accidents  are  also 
relieved  against  at  law, — as  loss  of  deeds,  mistakes  in 
receipts  or  accounts,  wrong  payments,  deaths  (which  make 
it  impossible  to  perform  conditions  literally),  and  a 
multitude  of  other  continn-encies.  Also,  some  frauds  or 
accidents  cannot  be  relieved,  even  in  equity  ;  as,  for 
example,  the  accident  of  a  devise  ill  executed  ;  and  as 
regards  trusts,  although  technical  trusts  (scil.,  of  lands)  are 
peculiarly  appropriate  to  equity,  yet  there  are  trusts  which 
are  (and  always  were)  cognizable  at  law, — e.g.,  deposits, 
and  all  manner  of  bailments  ;  also,  that  implied  contract 
(so  highly  beneficial  and  useful)  of  having  undertaken  to 
account  for  money  received  to  another's  use. 

4.  Again,  it  hath  sometimes  been  said,  that  equity  is  not 
bound  by  precedents,  but  acts  upon  the  opinion  of  the 
judge,  founded  on  the  circumstances  of  every  particular 
case  (/)  ;  but  in  truth,  our  system  of  equity  is  a  laboured 
connected  system,  and  is  bound  down  by  precedents,  from 
which  it  does  not  depart  (<7). 

These  inexact  (and  more  or  less  erroneous)  views  of 
equity  (h)  were  perhaps  excusable  in  the  infancy  of  our 
courts  of  equity,  before  their  jurisdiction  was  fully  settled, — 
the  decrees  of  courts  of  equity  in  early  times  having  been, 
possibly,  in  the  nature  of  awards,  formed  pro  re  natd,  with 
more  probity  of  intention  than  regard  for  technicality;  but 
the  sj'stems  of  jurisprudence,  both  at  law  and  in  equity, 
are  now  equally  positive  systems  ;]  and  the  two  systems 
are  also  now  in  strict  accordance  with  each  other.     Equity 

(/)    Selden    (Table    Talk,    tit.  lor's    foot.     What    an    uncertain 

Equity)  says  (rather  foolishly) : —  measure  ! " 

"  For  law  we  have  a  measure,  and  {g)  Foster  v.  Munt,  1  Vern.  473. 

know  what  to  trust  to;  equity  is  (h)  Archeion.    71,    72,    73;    De 

according  to  the  conscience  of  him  Augm.   Scient.  1.  8,  ch.  3  ;   Table 

that  is  chancellor ;  and  is  according  Talk,  tit.  Equity;  Gloss.  108. 
to  the   measure  of    the   chancel- 
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follows  the  law  ;  and  although  some  instances  to  the 
apparent  contrary  have  always  existed, — as  in  the  case  of 
money-bonds  (with  a  })enalty),  and  as  in  the  case  of  mort- 
gages,— still  when  the  respective  legal  and  equitable  effects 
of  each  particular  transaction  are  properly  distinguished, 
the  divergence  is  not  a  conflict.  Usually,  also,  the  apparent 
conflict  is  set  at  rest  by  statute, — e.g.,  in  the  case  of 
money-bonds,  by  the  37  Hen.  VIII.  c.  9  and  4  &  5  Anne, 
c.  3,  and  in  the  case  of  mortgages,  by  the  7  Geo.  II. 
c.  20  (/).  But  neither  equity  nor  law  can  vary  men's 
agreements,  or  make  wills  for  them  (by  any  alteration  in 
the  effect  of  the  wills  which  they  have  made)  ;  and  equity 
no  more  than  law,  can  relieve  against,  modify,  or  control, 
any  lawful  stipulation  ;  and  in  matters  of  positive  right, 
both  law  and  equity  submit  to  and  recognize  the  right,  with 
all  its  consequences.  Therefore  both  follow,  e.g.,  the  law  of 
nations, — collecting  it  from  history  and  from  the  most 
approved  authors, — where  the  question  depends  upon  that 
law, — as  in  the  case  of  the  privileges  of  ambassadors  ;  and 
in  mercantile  transactions,  both  follow  the  maritime  law, 
as  that  law  has  been  established  by  the  usages  of  all 
maritime  countries ;  and  in  matters  originally  of  ecclesi- 
astical cognizance,  both  equally  adopt  the  canon  or  imperial 
law,  according  to  the  nature  of  the  subject  ;  and  when 
a  question,  which  is  properly  determinable  according  to 
some  foreign  municipal  law,  comes  into  the  court  for 
decision,  the  court  (whether  of  law  or  or  equity)  receives 
information  as  to  what  is  the  law  of  the  country,  and- 
decides  by  that  law  accordingly  (k). 

It  must,  however,  be  admitted  that  equity  and  law,  as 
administered  previously  to  the  recent  changes,  were  not, 
in  the  exercise  of  their  concurrent  jurisdiction,  consistent 

{i)  Stern  v.    Vanburgh,  2  Keb.  {k)  Phil.      on      Ev.       vol.      ii. 

553,  555 ;  Elliott  v.  Galloiv,  Salk.       p.  144. 
597. 
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in  some  things, — so  that  the  abuse  occasionally  arose,  that 
a  different  rule  obtained,  according  as  the  remedy  of  the 
suitor  was  at  law  or  in  equity  :  and  the  framers  of  the 
Judicature  Acts,  therefore,  seized  the  occasion  of  the  union 
of  the  several  courts,  whose  jurisdiction  was  thereby  trans- 
ferred to  the  High  Court  of  Justice,  to  amend  and  declare 
the  law  to  be  administered  in  England,  as  to  certain 
matters  respecting  which  such  discrepancy  existed  ;  and 
accordingly  these  Acts  have  declared  (among  other  changes 
of  minor  importance),  that  for  the  future  : — (1.)  An 
estate  for  life  without  impeachment  of  waste  shall  not  be 
deemed  to  have  conferred  upon  a  tenant  for  life  any  legal 
right  to  commit  waste  of  the  description  known  as 
equitable  waste, — unless  an  intention  to  confer  such  right 
shall  expressly  appear  by  the  instrument  creating  such 
estate.  (2.)  There  shall  not  be  any  merger,  by  operation 
of  law  only,  of  any  estate  the  beneficial  interest  in  which 
would  not  be  deemed  to  be  merged  or  extinouished  in 
equity.  (3.)  A  mortgagor  entitled  for  the  time  being  to 
the  possession  or  receipt  of  the  rents  and  profits  of  any 
land,  as  to  which  the  mortgagee  shall  have  given  no  notice 
of  his  intention  to  take  possession  or  to  enter  into  the  receipt 
of  the  rents  and  profits  thereof,  may  sue  for  such  pos- 
session, or  for  the  recovery  of  such  rents  or  profits,  or  to 
prevent  or  recover  damages  in  respect  of  any  trespass  or 
other  wrong  relative  thereto,  in  his  oicn  name  only, — 
unless  the  cause  of  action  arises  upon  a  lease  or  other 
contract  made  by  him  jointly  with  some  other  person. 
(4.)  Any  absolute  assignment  by  writing  under  the  hand 
of  an  assignor  (not  purporting  to  be  by  way  of  charge 
only)  of  any  debt  or  other  legal  chose  in  action,  of  which 
express  notice  in  writing  shall  have  been  given  to  the 
debtor,  trustee,  or  other  person  from  whom  such  assignor 
would  have  been  entitled  to  receive  or  claim  such  debt  or 
chose  in  action — ^shall  be  effectual  in  law  (subject  to  all 
equities  which  would  have  been  entitled  to  priority  over 
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the  ri<Tht  of  the  assignee  if  those  Acts  had  not  passed)  to 
traiisier  the  legal  ri^ht  thereto  from  the  date  of  such 
notice,  together  with  all  legal  and  other  remedies  for  the 
same,  and  the  power  to  give  a  good  discharge  for  the 
same,  without  the  concurrence  of  the  assignor, — subject, 
nevertheless,  to  this  proviso,  that  if  the  debtor,  trustee,  or 
other  per.^on  liable  in  respect  of  such  debt  or  chose  in 
action,  shall  have  had  notice  that  such  assignment  is  dis- 
puted by  the  assignor  or  any  one  claiming  under  him,  or 
of  any  other  opposing  or  conflicting  claim  to  such  debt 
or  chose  in  action,  he  shall  be  entitled,  if  he  think  fit, 
to  call  upon  the  several  persons  making  claim  thereto 
to  interplead  concerning  the  same  ;  or  he  may,  if  he 
think  fit,  pay  the  same  into  the  High  Court  of  Justice, 
under  the  Trustee  Act,  1893.  (5.)  Any  stipulations  in 
u  contract  which,  before  the  Acts,  would  not  have  been 
deemed  in  a  court  of  equity  to  be  (or  to  have  become)  of 
the  essence  of  such  contract,  shall  receive  in  all  courts  the 
same  construction  and  eS'ect  as  they  would  have  thereto- 
fore received  in  equity.  (6.)  An  injunction  may  be  granted, 
whether  the  estates  claimed  by  both  or  by  either  of  the 
parties  are  legal  or  are  equitable.  (7.)  In  questions  relating 
to  the  custody  and  education  of  infants,  the  rules  of  equity 
shall  prevail  over  those  formerly  laid  down  by  the  courts 
of  laio.  And  (8.)  Generally,  in  all  matters  not  herein- 
before particularly  mentioned,  in  which  there  is  any 
conflict  or  variance  between  the  rules  of  equity  and  the 
rules  of  the  common  law  with  reference  to  the  same 
matter,  the  rules  of  equity  shall  prevail  (Z), — and  (as 
regards  the  mere  p7-ocedure),  the  rules  of  law  or  of  equity 
shall  prevail,  whichever  is  the  more  convenient  of  the 
two  {m). 


{/)  36  &  37  Vict.  c.  66,  s.  25.  310  ;     Le  Grange    v.  3fcA7idrew, 

(m)  Ord.  (1883)  Ixxii.  r.  2  ;  Nerv-       4  Q.  B.  D.  211. 
Inggin  v.  Armstrong,    13   Ch.   D. 
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Such,  then,  being  the  parity  of  law  and  reason  which 
governs  both  systems,  wherein  (it  may  be  asked)  does 
their  essential  difference  consist  ?  And  to  this,  the  answer 
is,  that  the  difference  principally  consists, — in  the  subjects 
over  which  they  exercise  jurisdiction  ;  in  the  kind  of  relief 
they  administer  ;  and  iu  the  modes  of  proceeding  they 
pursue  respectively  (n). 

Firstly,  as  to  the  Subjects  of  Jurisdiction. — The  juris- 
diction in  equity  having  been  originally  introduced  to 
mitigate  certain  severities  and  to  supply  certain  defects 
existing  in  the  common  law,  and  from  which  relief  could 
not  otherwise  be  obtained,  such  jurisdiction  is  consequently 
to  be  considered  as  in  the  nature  of  a  supplement  only  to 
the  proper  and  antient  scheme  of  judicature  ;  and  some 
general  idea  of  the  nature  of  equitable  business,  falling 
within  such  supplementary  jurisdiction,  may  be  gained 
from  that  provision  of  the  Judicature  Acts  which  specifi- 
cally assigns  to  the  Chancery  Division  of  the  High  Court 
of  Justice  the  following  causes  and  matters  : — 1.  The 
administration  of  the  estates  of  deceased  persons  ;  2.  The 
dissolution  of  partnerships,  or  the  taking  of  partnership  or 
other  accounts  ;  3.  The  redemption  or  foreclosure  of 
mortgages  ;  4.  The  raising  of  portions,  or  other  charges 
on  land  ;  5.  The  sale  and  distribution  of  the  proceeds  of 
property  subject  to  any  lien  or  charge  ;  6.  The  execution 
of  trusts,  charitable  or  private  ;  7.  The  rectification,  or 
setting  aside,  or  cancellation  of  deeds  or  other  written 
instruments  ;  8.  The  specific  performance  of  contracts 
between  vendors  and  purchasers  of  real  estates,  including 
contracts  for  leases  ;  9.  The  partition  or  sale  of  real 
estates  ;  and  10.  The  wardship  of  infants  and  the  care  of 
infants'  estates  (o). 

(u)     Wykham  v.    Wykham,    18  (o)  36      &     37     Vict.      c.     66, 

Ves.    415  ;    Clarke  v.   Farktr,   19       s.  34. 
Ves.  21,22. 
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But  the  above  subjects  do  not  include  the  whole  of  the 
jurisdictions  which  it  was  proposed  to  transfer  to  the  High 
(Jourt  of  Justice  from  the  Court  of  Chancery  ;  and  there- 
fore the  Judicature  Acts  proceed  further  to  assign  to  the 
High  Court  (Chancery  Division)  "all  causes  and  matters," 
taken  under  any  Act  of  Parliament  whereby  exclusive 
jurisdiction  in  respect  thereof  has  been  given  to  the  (Jourt 
of  Chancery  or  to  any  judge  or  judges  thereof.  Con- 
sequently, the  jurisdiction  of  the  Chancery  Division  of  the 
High  Court  of  Justice  naturally  divides  itself  into  two 
parts  : — The  first  consisting  of  that  which  it  derives  from 
the  transfer  to  it  of  the  several  specific  matters  above 
enumerated, — all  of  which  arose  out  of  the  gradual  growth 
of  the  equitable  jurisdiction  ;  and  the  other  consisting  of 
(or  comprising)  the  jurisdiction  which  it  derives  from  the 
divers  miscellaneous  enactments,  which  have,  in  divers 
causes  and  matters,  conferred  exclusive  jurisdiction  on  the 
former  Court  of  Chancery  (p). 


{p )  See  (among  other  statutes) 
Burial  A  ct.^  (15  &  16  Vict.  c.  85  ; 
16  &  17  Vict.  c.  134  ;  17  &  18  Vict. 
c.  87  ;  18  &  19  Vict.  c.  128  ;  20  & 
21  Vict.  c.  81  ;  22  Vict.  c.  1  ;  23  & 
24  Vict.  c.  64  ;  25  &  26  Vict.  c.  100. 
34  &  35  Vict.  c.  33).  Cestui  que  vie, 
production  of  (Q  Ann.  c.  72,  other- 
wise c.  18).  Charitable  Trusts  Ads 
(16  &  17  Vict.  c.  137  ;  18  &  19  Vict, 
c.  124;  32  &  33  Vict.  c.  110). 
Charitable  Uses  Acts  (51  &  52  Vict. 
c.  42  ;  54  &  55  Vict.  c.  73).  Chari- 
table Trustees  Incorporation  Act, 
1872  (35  &  36  Vict.  c.  24).  Church 
Building  Amendment  Act  (8  & 
9  Vict.  c.  70).  The  Com2}anies Acts, 
1862  to  1898  (25  &  26  Vict.  c.  89  ; 
30  &  31  Vict.  c.  131  ;  33  &  34  Vict, 
c.  104;  40  &  41  Vict.  c.  26; 
42  &  43  Vict  c.  76  ;  43  &  44  Vict, 
c.  19;  53  &  54  Vict.  cc.  62,  63,  64  ; 


and  61  &  62  Vict.  c.  26).  The 
Copyhold  Acts  (4  &  5  Vict.  c.  35  ; 
1  &  16  Vict.  c.  51  ;  21  &  22  Vict, 
c.  94  ;  50  &  51  Vict.  c.  73  ;  and 
now  57  &  58  Vict.  c.  46).  The 
Conveyancing  Acts,  1881,  1882, 
and  1892  (44  &  45  Vict.  c.  41  ; 
45  &  46  Vict.  c.  39  ;  55  &  56  Vict, 
c.  13).  The  Custody  of  Infants 
(36  &  37  Vict.  c.  12  ;  49  &  50  Vict, 
e.  27  ;  54  Vict.  c.  3).  Defence 
Acts  (5  &  6  Vict.  c.  94;  18  &  " 
19  Vict.  c.  117;  22  &  23  Vict. 
c.  21  ;  23  &  24  Vict.  c.  112  ;  27  & 
28  Vict.  0.  89).  Debts  and 
Liabilities,  Sir  George  Turner's 
Act  (13  &  14  Vict.  c.  35;  23  & 
24  Vict.  c.  38).  Ecclesiastical 
Estates  Acts  (5  &  6  Vict.  c.  26  ; 
14  &  15  Vict.  c.  104).  Fines  and 
Recoveries,  Abolition  of  (S  & 
4   Will.    4,    c.    74).        Grammar 


CHAP.  VIII. — OF  EQUITY  IN  ITS  RELATION  TO  LAW.      475 


Secondly,  as  to  the  llelief  administered  in  the  Chancery 
Division. — And  here  we  can  but  refer,  in  the  most  general 
way,  to  the  relief  given  to  lessees  in  the  case  of  leases 
under  powers  defectively  executed  {q)  ;  and  to  the  relief 
given  to  purchasers  and  creditors,  and  to  wives,  children, 
and  charities,  in  the  case  of  powers  of  appointment 
defectively  executed  (r)  ;  and  to  the  relief  (by  way  of 
rectification)  given  in  the  case  of  mistakes  in  settlements 
and  the  like,  including  even  disentailing  deeds  {s). 
Schools     (3     &    4    Vict. 


77). 

Indomre  Act,  1845  (8  &  9  Vict, 
c.  118).  Judgmetits,  iSale  of  Land'< 
under  {21  &  28  Vict.  c.  112).  Land, 
Improvtment  of  (27  &  28  Vict, 
c.  114  ;  45&46  Vict.  c.38).  Land.'< 
Glauses   Consolidation,    1845  (8  & 

9  Vict.  c.  18).  Legacy  Duty 
(36  Geo.  3,  c.  52  ;  and  now  56  & 
57  Vict.  c.  53).  Merchant  Shipping 
(57  &  58  Vict.  c.  60).  Mortgage 
Debentures  (28  &  29  Vict.  c.  78  ; 
33  &  34  Vict.  c.  20).  Married 
}Vo7tien\s  Property  (33  &  34  Vict, 
c.  93  ;  45  &  46  Vict.  c.  75  ;  56  & 
57  Vict.  c.  63).  Metropolitan 
Board  of  Works  {Loans)  Act  (32  & 

33  Vict.  c.  102,  s.  40  ;  51  &  52  Vict, 
c.  41).  Municipal  Corporations 
(45  &  46  Vict.  c.  50).  National 
Debt  Acts,  1870  and  1884  (33  & 

34  Vict.  0.  71,  and  47  &  48  Vict. 
c.  23) ;  and  Hedemption  and  Con- 
rersion  Acts  (51  &  52  Vict.  cc.  2, 
15 ;  and  52  &  53  Vict.  cc.  4,  6). 
Parliamentary  Deposits  Act  (9  & 

10  Vict.  c.  20).  Petition  of  Right 
Act  (23  &  24  Vict.  c.  34).  Par- 
tition Acts  (31  &  32  Vict.  c.  40  ; 
39  &  40  Vict.  c.  17).  Patents, 
Designs,  <&c.  (46  &  47  Vict.  c.  57  ; 
48  &  49  Vict.  c.  63;  and  51  & 
52  Vict.  0.  50).  Settled  Estates 
(40  &  41  Vict.  c.  18).  Settled  Land 


(45  &  46  Vict.  c.  38  ;  47  &  48  Vict, 
c.  18  ;  53  &  54  Vict.  c.  69).  Land 
Tax  Redemption  (42  Geo.  3,  c.  116; 
16  &  17  Vict.  c.  117).  Trade 
Marks  Registration  (38  &  39  VicL; 
c.  91  ;  39  &  40  Vict.  c.  33  ;  40  & 
41  Vict.  c.  37).  Trustee  Acts, 
1850  and  1852  (13  &  14  Vict.  c.  60  ; 
15  &  16  Vict.  c.  55)  ;  Trustee  Act, 
1888  (51  &  52  Vict.  c.  59)  ;  and 
Trustee  Acts,  1S93  and  1894  (56  & 
57  Vict.  c.  53  ;  57  &  58  Vict.  c.  10), 
repealing,  but  (in  effect)  re-enact- 
ing the  Confirmation  of  Sales  Act 
(25  &  26  Vict.  c.  108)  ;  and  the 
Trustee  Relief  Acts  (10  &  11  Vict, 
c.  90  ;  and  12  &  13  Vict.  c.  74). 
Trustees  Relief  and  Law  of  Pro- 
perty Amendment  (22  &  23  Vict, 
c.  35  ;  23  &  24  Vict.  c.  38) ;  and 
Vendors  and  Ptirchasers  (37  & 
38  Vict.  c.  78). 

(?)  12  &  13  Vict.  cc.  26,  110; 
13  &  14  Vict.  c.  17. 

(r)  Lticena  v.  Lucena,  5  Beav. 
249 ;  Garth  v.  Townsend,  Law 
Rep.  7  Eq.  220 ;  and  see  (as  to 
illusory  appointments  and  non- 
exclusive powers  general!}')  11 
Geo.  4  &  1  Will.  4,  c.  46;  and 
37  &  38  Vict.  c.  37. 

(.■*)  Hall  Dare  v.  Hall  Dare,  31 
Ch.  D.  251. 
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Thirdly,  as  to  the  Procedure  in  Equity. — This  is  a 
matter  which  will  be  specially  treated  of,  in  a  separate 
chapter, — that  is  to  say,  in  the  chapter  which  will  follow 
next  after  the  chapter  which  treats  of  the  proceedings 
generally  in  an  action  ;  and  for  the  present,  it  will  be 
sufficient,  as  further  exemplifying  the  nature  of  the  relief 
in  equity  and  (roughly)  the  procedure  in  equity,  to  notice, 
with  some  particularity,  the  four  following  species  of 
equitable  relief,  namely,  1st,  the  execution  of  trusts  ; 
2ndly,  the  specific  performance  of  contracts  ;  3rdly,  an 
injunction  ;  and  4thly,  the  perpetuation  of  testimony. 

1st.  The  means  for  the  protection  and  enforcement  of 
trusts,  are,  in  general,  either  by  action,  or  by  petition  ; 
but  the  relief  on  summons  (originating  or  ordinary)  is  also 
now  extensively  available.  The  relief  given  may  be, 
e.g.,  to  compel  the  trustees  to  account  for  trust  money 
received  (t)  ;  or  to  compel  a  sale  of  the  trust  property,  and 
a  due  application  of  the  sale  proceeds  under  the  direction 
of  the  court ;  or  to  set  aside  some  disposition  of  the  trust 
property  made  in  breach  of  trust,  and  with  a  guilty 
knowledge  on  the  part  of  the  purchaser  as  well  as  of  the 
trustee  (u).  And  we  ought  more  particularly  to  mention 
proceedings  for  the  administration  of  assets, — involving  the 
payment  of  debts  and  legacies,  and  the  distribution  of 
residues,  out  of  the  estates,  (whether  legal  or  equitable,) 
of  deceased  persons,  including  the  due  marshalling  of  the 
assets  so  as  to  ensure  as  far  as  may  be  the  payment  of  all 
the  beneficiaries  in  full  (.r)  ;  and  the  passing  of  the 
accounts  of  such  estates, — which  proceedings  may  be 
instituted  either  by  a  creditor,  legatee,  or  nest  of  kin  ; 
or   even   by   the    personal    representative   himself,    when 


(t)    Bostock  V.  Floyer,  Law  Rep.  («)    Tate  v.    Williamson,    Law 

1  Eq.  Ca,  26 ;  Budge  v.  Gummow,       Rep.  1  Eq.  Ca.  528. 
ih.,  7  Ch.  App.  719.  (a:)  Spence,  Eq.  Jur.  vol.  ii.  826  ; 

Ram  on  Assets,  chap,  xxviii. 
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disinclined  to  undertake  the  sole  responsibility  of  adminis- 
tering the  assets  (j/)  ;  and  all  these  proceedings  wholly  belong 
to  the  province  of  equity,  as  in  a  legal  action  effect  only  is 
given  to  the  claim  of  the  particular  suitor  (whether  creditor 
or  legatee),  without  ever  undertaking  a  general  distribu- 
tion of  the  assets  (z).  And  it  forms  one  of  the  provisions 
of  the  Judicature  Acts,  that,  in  the  administration  of  the 
assets  of  any  person  who  may  die  after  those  statutes 
came  into  operation  and  whose  estate  may  prove  to  be 
insufficient  for  the  payment  in  full  of  all  his  debts  and 
liabilities — and  in  the  winding  up  of  any  company  under 
the  Companies  Acts,  1862  to  1898,  whose  assets  may 
prove  insufficient  for  the  payment  of  the  company's  debts 
and  liabilities  and  the  costs  of  winding  up, — the  same  rules 
shall  prevail  and  be  observed,  as  to  the  respective  rights  of 
secured  and  unsecured  creditors,  and  as  to  the  debts  and 
liabilities  provable,  and  as  to  the  valuation  of  annuities 
and  future  or  contingent  liabilities  respectively,  as  may  be 
in  force  for  the  time  being  under  the  lata  of  bankruptcy, 
with  respect  to  the  estates  of  persons  adjudged  bankrupt  (a). 

The  legislature  during  the  present  reign  has  also  been 
unusually  active  in  its  provisions  on  the  subject  of  trusts. 
Thus,  by  the  Trustee  Relief  Act,  1847,  (10  &  11  Vict, 
c.  96,)  now  repealed  (its  provisions  being  however 
re-enacted)  by  the  Trustee  Acts,  1893  and  1894  (56  & 
57  Vict.  c.  53,  and  57  &  58  Vict.  c.  10),  all  trustees, 
executors,  administrators,  or  other  persons  having  in  their 
hands  moneys  belonging  to  any  trust,  are  enabled  to  pay 
over  the  same,  with  the  privity  of  the  paymaster-general, 
to  the  Bank  of  England,  (or  to  transfer  any  stock  or 
government  securities  standing  in  their  names  into  the 
name  of  such   paymaster-general,)  in  trust  to  attend  tJie 

(y)  15  &  16  Vict.  c.  86,  ss.  4r»—  {z)  Doe  v.  Guy,  3  East,   123  ;  2 

47  ;  Order  Iv.  (1883).  Saund.  by  Wms.  137  (c),  6tli  edit. 

(a)  38  &  39  Vict.  c.  77,  s.  10. 
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orders  of  the  court,  the  receipt  given  being  (or  operating 
as)  a  discharge  to  the  trustees  for  the  moneys  so  paid  (or 
stocks  or  securities  so  transferred)  :  Also,  by  Lord 
St.  Leonards'  Act  (22  &  23  Vict.  c.  35),  ss.  26,  30,  and 
31,  and  Lord  St.  Leonards'  Act  Amendment  Act,  (23  & 
24  Vict.  c.  38,)  s.  9,  all  which  sections  have  now  been 
repealed  by  the  Trustee  Act,  1893,  the  like  provisions 
being  thereby  or  otherwise  enacted  in  lieu  thereof,  no 
trustee,  executor,  or  administrator  making  any  payment, 
or  doing  any  act  bona  fide  under  a  power  of  attorney,  shall 
be  liable  for  what  is  so  done,  by  reason  that  the  person 
who  gave  the  power  was  dead  at  the  time  of  such  payment 
or  act,  or  had  done  some  act  to  avoid  the  power  (li)  ;  and 
any  trustee,  executor,  or  administrator,  may  apply  to  an 
equity  judge  at  chambers,  for  his  opinion  or  direction 
respecting  the  management  or  administration  of  the  trust 
property  or  of  the  assets, — and  by  acting  on  such  opinion 
or  direction,  shall  be  deemed,  so  far  as  regards  his  own 
responsibility,  to  have  discharged  his  duty  ;  and  every 
instrument  creating  a  trust,  either  expressly  or  by  impli- 
cation, shall  be  deemed  to  contain  a  clause  to  the  effect 
following,  viz.  that  the  trustees  or  trustee  shall  be 
chargeable  only  for  what  they  shall  respectively  actually 
receive,  notwithstanding  their  signature  of  any  receipt 
for  the  sake  of  conformity, — and  shall  be  answerable  only 
for  their  own  acts  and  neglects,  and  not  for  those  of 
each  other,  nor  for  any  person  with  whom  any  trust  fund 
may  be  deposited,  nor  for  any  deficiency  of  any  securities, 
unless  through  their  own  wilful  default.  And  by  Lord 
Cranworth's  Act  (23  &  24  Vict.  c.  145),  ss.  1—7,  but  which 
Act  was  not  retrospective,  it  was  provided,  that  in  all 
cases   where,    by   any    instrument    of   settlement,   it  was 

(6)  And  see  also  44  &  45  Vict.  for  the  power  of  attorney  being 
e.  41,  ss.  46 — 48,  and  45  &  46  Vict.  made  irrevocable  either  generally 
c.  39,  ss.  8,  9,  which  make  this  or  for  a  specified  time  not  ex- 
provision  general,  and  also  provide  ceeding  one  year. 
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expressly  declared  that  trustees  (or  other  persons  therein 
indicated)  should  have  a  power  of  sale  over  any  heredita- 
ments, it  should  be  lawful  for  such  trustees  (or  other 
persons),  whether  such  hereditaments  were  vested  in  them 
or  not,  to  exorcise  such  power  of  sale,  by  selling  the  same, 
either  together  or  in  lots,  and  either  by  auction  or  by 
private  contract  ;  and  although  this  Act  has  been  repealed 
(in  part)  by  the  Conveyancing  Act,  1881  (44  &  45  Vict. 
c.  41),  and  (as  to  the  rest)  by  the  Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  the  like  provisions  were  re-enacted 
by  the  35th  section  of  the  Conveyancing  Act,  1881,  and 
have  been  re-enacted  by  (and  are  now  contained  in)  the 
13th  section  of  the  Trustee  Act,  1893. 

It  was  also  provided  by  Lord  Cranworth's  Act,  that 
trustees,  with  trust  money  in  their  hands,  which  it  was 
their  duty  to  invest  at  interest,  might,  in  their  discretion, 
invest  the  same  in  any  of  the  securities  in  the  Act 
specified  (c), — which  was  an  extension  of  the  range 
of  investments  for  trust  moneys  authorized  by  Lord 
St.  Leonards'  Act  (d),  and  Lord  St.  Leonards'  Act 
Amendment  Act  (e) ;  and  also,  that  trustees  might  provide 

(c)  23  &  24  Vict.  c.  145,  s.  25.  be  invested  in  the  following  stocks, 

(d)  22  &  23  Vict.  c.  35,  s.  32.  funds,  or  securities  :— (1)  Two  and 

(e)  Under  the  23  &  24  Vict.  three-quarters  per  cent,  consoli- 
«.  38,  ss.  10,  11, — "  Cash  under  the  dated  stock  (to  be  called  after  the 
control  of  the  court "  might  be  5th  of  April,  1903,  two  and  a  half 
invested  in  (1)  The  consolidated  percent,  consolidated  stock);  (2) 
£3per cent,  annuities;  (2) Reduced  Consolidated  £3  per  cent,  annui- 
£3  per  cent,  anuities  ;  (3)  New  £3  ties  ;  (3)  Reduced  £3  per  cent, 
per  cent,  annuities ;  (4)  Bank  annuities ;  (4)  £2  15s.  per  cent, 
stock  ;  (5)  East  India  stock  ;  (6)  annuities  ;  (5)  £2  lO.s.  per  cent. 
Exchequer  bills ;  (7)  £2  10s.  per  annuities  ;  (6)  Local  loans  stock 
cent,  annuities  ;  or  (8)  On  mort-  under  the  National  Debt  and  Local 
gages  of  freehold  or  copyhold  Loans  Act,  1887 ;  (7)  Exchequer 
estates  in  England  or  Wales ;  and  bills  ;  (8)  Bank  stock  ;  (9)  India 
now,  by  Order  xxii.  rule  17  three  and  a  half  per  cent,  stock  ; 
^November,  1888),  such  cash  may  (10)  India  three  per  cent,  stock  ; 
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out  of  the  trust  funds,  for  the  maintenance  and  education 
of  infant  cestuis  que  triistent  ;  and  the  same  Act  contained 
various  other  provisions,  as  for  the  appointment  of  new 
trustees  in  the  event  of  any  trustees  dyinoj  or  becoming 
unfit  to  act,  or  being  desirous  of  being  discharged  from 
acting  (/)  ; — and  also  making  the  receipts  in  writing  of 
any  trustees,  for  money  payable  to  them  as  trustees, 
sufficient  discharges,  and  effectually  exonerating  the  party 
paying,  without  his  being  required  to  see  to  the  application 
thereof, — all  which  enactments  have  been  re-enacted,  and 
made  more  comprehensive  and  also  retrospective  by  the 
Conveyancing  Act,  1881,  and  the  Settled  Land  Act,  1882, 
before  mentioned, — or,  now,  the  Trustee  Act,  1893. 

Also,  by  the  Trustee  Act,  1888  (g),  by  way  of  relieving 
trustees  (not  being  fraudulent  or  culpable)  from  certain 
rules  of  the  Chancery  Division  which  the  legislature 
thought  bore  too  hardly  upon  them,  it  was  provided,  that 
they  might  in  certain  cases  authorize  their  solicitor  to 
receive  the  trust  moneys  (s.  2)  ;  and  might  also  authorize 
their  solicitor  or  any  banker  to  receive  any  policy  moneys 
subject  to  the  trust  (s.  2)  ;  and  might  sell,  under  proper 
conditions  of  sale,  without  any  fear  of  being    thereafter 

(11)  India  guaranteed  railway  charge  stocks  of  railways  in  Great 
stocks  or  shares,  provided,  in  each  Britain  or  Ireland  having,  for  ten 
case,  that  such  stocks  or  shares  years  next  before  the  date  of 
shall  not  be  liable  to  be  redeemed  investment,  paid  a  dividend  on 
within  a  period  of  fifteen  years  ordinary  stock  or  shares  ;  or  (17) 
from    the    date    of     investment  ;  Nominal   debentures    or   nominal 

(12)  Stocks  of  colonial  governments  debenture  stock  under  the  Local 
guaranteed  by  the  Imperial  Loans  Act,  1875,  provided,  in  each 
Government  ;  (13)  Mortgages  of  case,  that  such  debentures  or 
freehold  and  copyhold  estates  stock  shall  not  be  liable  to  be 
respectively  in  England  and  redeemed  within  a  period  of  fifteen 
Wales  ;  (14)  Metropolitan  consoli-  years  from  the  date  of  investment, 
dated  stock,  £3  lOf.  per  cent.  ;  (/)  In  re  Tempest,  Law  Rep. 
(15)  Three  per  cent.  Metropolitan  1  Ch.  Ap.  485. 

consolidated  stock  ;  (16)DeV)enture  {g)  51  &  52  Vict.  c.  59. 

preference     guaranteed    or    rent- 
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made  liable  for  the  conditions  of  sale  being  deemed 
depreciatory  (s.  3)  ;  and  might  lend  trust  funds  to  the 
extent  of  two-thirds  the  value  of  the  security  as  reported 
to  them  by  a  valuer  (s.  4)  ;  and  should  be  protected  to  the 
extent  of  the  amount  so  lent,  and  liable  only  for  the  excess 
beyond  such  amount  (s.  5)  ;  and  should  be  entitled, 
as  against  married  women  (although  restrained  from 
anticipation),  equally  as  against  other  cestuis  que  trustent, 
to  impound  their  beneficial  interests  to  make  good  the 
breach  of  trust  (s.  6)  ;  and  might  insure  buildings  to 
the  extent  of  three-fourths  their  value  (s.  7)  ;  and  might 
plead  the  Statutes  of  Limitation  as  a  protection  against 
liability  for  breaches  of  trust  of  a  merely  technical 
character  (s.  8)  ;  and  might  (if  authorized  to  invest  on 
real  securities)  invest  in  the  security  of  long  terms  of  years 
not  being  onerous  leaseholds  (s.  9)  ;  and  might  renew 
renewable  leaseholds  (s.  10)  ;  and  might  raise  the  moneys 
necessary  for  such  renewals,  by  mortgage  of  the  trust 
premises  (s.  11), — all  which  provisions  were  made  retro- 
spective (s.  12)  ;  but  they  were  not  to  authorize  any 
trustee  to  do  what  he  was  expressly  forbidden  by  the  trust 
instrument  to  do,  or  to  omit  to  do  what  he  was  thereby 
expressly  required  to  do  (s.  12).  But  all  the  provisions  of 
the  Trustee  Act,  1888,  above  summarized,  save  only  the 
provision  regarding  the  Statutes  of  Limitations,  have  now 
been  repealed  by  the  Trustee  Act,  1893  (A) ;  and  they  have 
at  the  same  time  been  re-enacted  by  the  last  mentioned 
Act,  which  is  a  Consolidation  Act. 

*■' . 
Lastly,   under   the    Judicial    Trustees   Act,    1896    (/), 

whereby  the  court  is  enabled  to  appoint  a  judicial  trustee, 

a  trustee  (whether  appointed  under  that  Act  or  not)  may 

be  relieved  (in  whole  or  in  part)  from  his  liability  for  a 

breach  of  trust,  where  the  court  is  of  opinion,  that  he  has 

(h)  56  &  57  Vict.  c.  53,  amended  (i)  59  &  60  Vict.  c.  35,  s.  3. 

by  the  57  &  58  Vict.  c.  10. 

S.C. — VOL.  III.  2   I 
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acted  honestly  a^id  reasonably  in  the  matter,  and  that  he 
ought  to  be  excused  for  having  omitted  to  obtain  the 
directions  of  the  court  for  his  guidance  (/;). 

2ndly.  The  Court  of  Chancery  exercises  also  the  juris- 
diction of  decreeing  the  specific  jwrformance  of  agreements, 
instead  of  giving  redress  by  v^^ay  of  damages  for  their  non- 
performance,— and  this  on  the  ground  that,  in  favour  of  a 
purchaser,  that  which  ought  to  be  done  shall,  in  equity,  be 
considered  as  actually  done,  and  at  the  time  when  it  ought 
originally  to  have  been  done, — a  jurisdiction  which  is  said 
to  have  existed  as  early  as  the  reign  of  Edward  IV.  (V). 
This  mode  of  relief,  indeed,  is  confined,  generally  speaking, 
to  contracts  regarding  lands,  it  not  being  the  ordinary 
practice  in  equity  to  enforce  the  specific  performance  of 
agreements  relating  to  personalty, — for  the  breach  of  these 
latter  may  in  general  be  adequately  redressed  by  an  award 
of  damages  (m).  But  contracts  for  the  purchase  of  land 
or  the  like  (including  contracts  for  leases)  will  be  decreed 
to  be  specifically  performed  (n)  ;  and  (under  particular 
circumstances)  even  covenants  to  execute  disentailing 
deeds  will  be  specifically  enforced  (o)  ;  and  in  all  cases 
of  an  agreement  for  the  sale  and  purchase  of  land,  though 
the  legal  estate  remains  in  the  vendor  till  the  conveyance 
is  completely  executed,  the  vendor  is  in  equity  considered 
as  having  become  a  trustee  for  the  vendee  from  the  time 
specified  in  the  contract  (p)  ;  and  the  vendee,  on  the  other 
hand,  to  have  become  a  trustee  for  the  vendor  from  the 
same  period,  so  far  as  the  purchase  money  is  concerned  {q). 

(k)  Barker    v.    Ivimey,    [1897]  (o)  Bankes  v.  SmaU,  36  Ch.  D. 

1  Ch.  536  ;  Smith  v.  Stuart,  [1897]  716. 

2  Ch.  583.  (p)    Lysaght     v.     Edivardn,     2 
(I)  1  Mad.  Chan.  p.  361.  Ch.  Div.  499. 

^   (m)  Mortlock  v.  BuUer,  10  Ves.  ^^^   p^^^,^,^  ^  ^^^^^  jq  H.  L.  Ca. 

j"'^-  31^  672  ;  Levy  v.   Stogdon,   [1898]    1 

(u)  36  &  37  Vict.   c.  66,  s.  34,       ^^j^  ^^g^ 

sub-s.  (3)  ;   Walsh  v.  Lonsdale,  21 

Ch.  D.  9. 


CHAP.  VIII. — OF  EQUITY  IN  ITS  RELATION  TO  LAW.      483 

The  Court  of  Chancery  was  also  latterly  enabled  to  give 
(and  the  Chancery  Division  may  still  give)  damages  either 
in  addition  to  or  in  lieu  of  specific  performance  (?'). 

3rdly.  With  reference  to  injunctions,  it  is  to  be  observed, 
that,  prior  to  the  Judicature  Acts,  relief  of  this  equitable 
nature  was  almost  exclusively  to  be  sought  in  the  Court 
of  Chancery  ;  and  in  all  those  cases  in  which  the  Court  of 
Chancery  could  alone  have  originally  granted  this  relief, 
the  action  for  an  injunction  should  still  be  brought  in  the 
Chancery  Division  of  the  High  Court  of  Justice  (5), — 
although,  now,  any  division  of  the  court  may,  in  a  proper 
case,  grant  this  relief,  it  forming  one  of  the  provisions  of 
the  Judicature  Act  (36  &  37  Vict.  c.  &&),  s.  25,  that  an 
injunction  may  be  granted  by  an  interlocutory  order 
of  the  court  in  all  cases  in  which  it  shall  appear  to  the 
court  to  be  '"''just  or  convenient "  that  such  order  should  be 
made  (t).  And  as  to  the  nature  of  the  application  itself, 
it  usually  seeks  to  restrain,  either  till  the  hearing  of  the 
action  or  permanently,  acts  in  violation  of  the  applicant's 
rights  or  alleged  rights,  e.g.,  the  infringement  of  a  patent 
or  copyright,  or  the  commission  of  waste  or  nuisance  ;  and 
in  cases  of  an  urgent  nature  (but  only  in  such  cases),  the 
injunction  may  (if  the  case  be  supported  by  a  proper 
affidavit,)  be  obtained  ex  parte,  that  is  to  say,  without  any 
previous  notice  to  the  opposite  party. 

The  injunction  is  usually  prohibitory  ;  but  in  exceptional 
cases,  it  is  mandatory,  i.e.,  indirectly  securing  the  per- 
formance of  some  act  or  the  restoration  of  the  original 
status  quo  (?/). 

(r)  21  &  22  Vict.    c.  27  (Lord  (t)    Day     v.      Brownrigg,      10 

Cairns'     Act) ;     Anglo- Danuhian  Ch.  Div.  294  ;  Beddoio  v.  Beddow, 

Company  v.  Itogerson,  Law  Rep.  9  Ch.  D.  89. 

4  Eq.  3.  (w)  Tidk   v.    Moxhay,  2    Phill. 

(,s)  Flower    v.    Local  Board  of  774 ;   Van  Joel  v.  Hornsey,  [1895] 

Low  Ltyton,  5  Ch.  D.  347.  2  Ch.  774. 

2  I  2 
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An  injunction  also  used  sometimes  to  restrain  a  person 
from  prosecuting  his  legal  action,  or  from  enforcing  a 
judgment  he  had  obtained  therein  ;  but,  with  regard  to 
the  Supreme  Court,  the  Judicature  Acts  have  now  pro- 
vided, that  no  cause  or  proceeding  pending  in  the  High 
Oourt  of  Justice  or  before  the  Court  of  Appeal  shall  be 
restrained  either  by  prohibition  or  injunction, — every 
matter  of  equity  on  which  an  injunction  against  the 
prosecution  of  any  such  cause  or  proceeding  might  have 
been  obtained  if  the  Act  had  not  passed,  either  uncon- 
ditionally or  on  any  terms  and  conditions,  requiring  now 
to  be  relied  on  by  way  of  defence  to  the  action  ;  and  these 
courts  may  also  now  direct  a  stay  of  proceedings  in  any 
cause  or  matter  pending  before  them  {x).  But  an  injunc- 
tion may,  in  a  proper  case,  still  issue  to  restrain  the 
institution  of  legal  proceedings  in  the  High  Court  {y), — 
or  indeed  in  any  court  (domestic  or  foreign). 

4thly.  A.?,  io  the  perpetuation  of  testimony.  The  examina- 
tion of  witnesses  used  never  to  take  place  in  a  legal  action, 
except  with  reference  to  matters  in  respect  of  which  some 
proceeding  had  been  already  commenced  ;  and  the  law  is 
so  still.  But  it  is  sometimes  very  material  for  the  pro- 
tection of  existing  rights,  that  the  evidence  relating  to 
them  should  be  taken  and  preserved,  though  tliey  may  not 
yet  he  tJie  subject  of  any  legal  proceedings, — -the  position 
of  the  parties  interested  being  such  as  not  yet  to  afford 
any  opportunity  for  litigation, — while  at  the  same  time 
there  may  be  reasons  for  expecting  a  future  contest  of  the 
right,  and  that  at  a  period  when  the  witnesses  (now  com- 
petent to  give  material  evidence  upon  it)  may  have  been 
removed   by   death    (z).      In    such   cases,   therefore,    the 

(x)  36  &  37  Vict.  c.  66,  s.  24,  (y)  Cerde  Besfaurantv.  Laitery, 

sub-s.  (5);  Ex  parte  Reynolds,  15  18  Ch.  Div.  555. 

Q.  B.  D.  169 ;   Cobhold  v.  Pryke,  (z)  Earl   Spencer  v.  Peek,  Law 

4  Exch.  Div.  315;  Ex  parte  Dillon,  Rep.  3  Eq.  Ca.  415  ;    Woollridgev. 

1  Ch.  D.  557.  No7'ris,  Law  Rep.  6  Eq.  Ca.  413. 
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Chancery  Division  lends  its  aid,  by  permitting  any  of 
the  parties  interested  to  institute  proceedings  against  the 
rest,  loith  a  view  to  the  mere  perpetuation  of  the  testimony, 
and  without  reference  to  any  other  present  relief ;  and 
this  is  effected  by  taking  down  the  examinations  or 
depositions  of  the  witnesses, — which,  in  the  event  of  the 
right  being  tried  at  any  future  period  when  the  attendance 
of  the  witnesses  can  no  longer  be  procured,  may  be  received 
in  evidence  between  the  same  parties  or  those  claiming 
under  them.  And  with  a  view  to  extending  the  application 
of  so  convenient  and  important  a  remedy,  it  was  enacted, 
by  the  5  &  6  Vict.  c.  69,  that  any  person  who,  upon  the 
happening  of  any  future  event,  would  (under  the  circum- 
stances alleged  by  him  to  exist)  become  entitled  to  any 
honour,  title,  dignity,  or  office  (or  to  any  estate  or  interest 
in  property  real  or  personal),  the  right  or  claim  to  which 
cannot  by  him  be  brought  to  trial  before  the  happening  of 
such  event,  might  take  proceedings  in  equity,  to  perpetuate 
any  testimony  material  for  establishing  such  claim  or 
right  (a)  ;  and,  by  the  21  &  22  Vict.  c.  93  and  22  & 
23  Vict.  c.  61,  s.  7,  a  jurisdiction  of  a  somewhat  similar 
(though  more  limited)  kind  was  conferred  on  the  Divorce 
Court  (and  is  now  vested  in  the  Divorce  Division  of  the 
High  Court),  with  reference  to  questions  of  legitimacy 
and  nationality  {li). 

(a)  Ord.  xxxvii.  (1883),  rr.  35—  (h)  Frederick  v.  Att.-Oen.,  L.R. 

38 ;    Marquis   of  Bute   v.  James,       3   P.  &  M.    270 ;     supra,  vol.  ii. 
33  Ch.  Div.  157.  p.  229. 


(     486     ) 
CHAPTER  IX. 

OF   THE   LIMITATION   OF   ACTIONS. 


The  Statutes  of  Limitation  have  for  their  object  to 
preserve  the  peace  of  the  kingdom  (interest  reipublicce,  ut 
sit  finis  litium), — and  to  prevent  those  innumerable  per- 
juries which  might  ensue,  if  a  man  were  allowed,  at  any 
distance  of  time,  to  bring  his  action  for  an  injury 
committed  (a)  ;  and  it  is  to  be  remembered  also,  that  a 
supine  claimant  is  entitled  to  no  favour  or  protection 
from  the  law, — for  vigilantihus  (non  dormientihus)  jura 
subveniunt. 

The  course  of  legislation  upon  the  subject  under  con- 
sideration obliges  us  to  treat  separately  (1)  the  statutory 
limitations  which  are  applicable  to  land;  and  (2)  the 
statutory  limitations  which  are  applicable  to  things  other 
than  land. 

I.  Land,  the  Statutes  of  Limitation  as  applicable 
THERETO. — It  was  with  reference  to  real  actions,  that  the 
law  of  limitations  was  first  established  ;  and,  originally, 
such  actions  were  limited  from  some  particular  event,  or 
fixed  era, — for,  by  the  antient  law  in  the  time  of  Henry 
the  Second,  the  demandant  (in  a  writ  of  right)  could  not 
claim  upon  any  seisin  earlier  than  the  reign  of  Henry 
the  First ;  and  afterwards,  by  the  Statute  of  Merton, 
(20  Hen.  III.  c.  8,)  he  could  not  claim  upon  any  seisin  earlier 
than  the  reign  of  Henry  the  Second,  or  by  the  Statute  of 

(a)  3  Bl.  Com.  308. 
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Westmiiistor  the  first,  (3  Edw.  I.)  c.  3i),  upon  any  seisin 
earlier  than  the  reign  of  Richard  the  First  {!>)  ;  and  the 
same  species  of  limitation,  though  from  more  recent  dates, 
was  from  time  to  time  appointed  for  many  other  kinds  of 
real  action.  But  these  dates,  in  process  of  time,  became 
(in  effect)  no  limitation  at  all. — which  gave  rise  at  length 
to  the  Statute  of  Limitations,  32  Hen.  VIII.  c.  2,  whereby 
the  limit  of  thirfi/  years,  if  the  demandant  claimed  on  his 
own  seisin,  and  of  ji/ty  (or,  in  some  cases,  s/.rty)  years,  if 
he  claimed  on  the  seisin  of  his  ancestor,  was  fixed  for  real 
action  (c)  ;  and  afterwards,  by  the  21  Jac.  I.  c.  16,  s.  1, — 
that  is  to  say,  for  possessory  actions, — it  was  enacted,  that 
no  person  should  make  e7itri/  into  any  lands  or  heredita- 
ments, but  within  twenty  years  after  his  right  of  entry 
should  have  first  accrued  (d). 

And  thus  stood  the  doctrine  of  limitation  in  general,  so 
far  as  relates  to  real  property,  from  the  dates  of  these 
statutes  respectively  till  the  reign  of  William  the  Fourth, 
— when  the  statute  3  &  4  Will.  IV.  c.  27,  was  passed,  the 
provisions  of  which  (as  slightly  amended  by  the  37  & 
38  Vict.  c.  57),  are  the  provisions  now  in  force, — and 
they  will  be  presently  stated.  But  before  proceeding  to 
them,  it  is  convenient  to  mention,  that  there  originally 
existed  no  statute  of  limitations  that  was  applicable  to 
claims  hi/  the  croiim, — the  maxim  being  nullum  tempue 
occurrit  regl,  and  the  32  Hen.  VIII.  c.  2  not  having  been 
so  framed  as  to  bind  the  crown's  rights  ;  and  although  by 

{h)  3  Bl.  Com.  p.  196  ;  Com.  Dig.  not  extend  to  ra.s?<a/  services  such 

Temps.  (G).  as  by  possibility  might  not  become 

((■)  3  Bl.  Com.  189.    This  statute  due  within  the  period  of  limitation 

extended  also  to  rents,  suits,  and  (Com.  Dig.  Temps.  (G),  9  ;  Hollins 

services,  but  only  to  those  which  v.    Verney,  1 1   Q.   B.   D.    7  lo  ;  13 

were  incidents  of  tenure,  and  not  Q.  B.  D.  304). 
to  those  created  by  deed,  or  re-  (d)  Christ.    Bl.    Com.    vol.    iii. 

served  on  a  particular  estate,  or  p .  204,  n.  (2) ;  p.  206. 
on  copyhold  grants  ;    and  it  did 
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the  21  Jac.  I.  c.  2,  the  sixty  years  next  precedent  to  the 
19th  February,  1623,  was  the  period  of  limitation  fixed 
for  crown  claims  (e),  that  limitation  soon  became  ineffectual 
by  the  efflux  of  time.  It  was,  however,  at  length  provided, 
by  the  9  Geo.  III.  c.  16,  that  in  suits  relating  to  land,  the 
crown  should  be  bound  by  the  lapse  of  sixty  years  ;  and 
by  that  statute, — as  amended  in  certain  points  by  the  24  & 
25  Vict.  c.  62, — the  law  relating  to  this  subject  is  still 
governed. 

Also,  up  to  the  reign  of  William  the  Fourth  there 
was  no  limitation  with  regard  to  the  time  within  which 
actions  concerning  advoiosons  were  to  be  brought, — at 
least  none  later  than  the  times  of  Richard  the  First  and 
Henry  the  Third  ;  for,  by  the  1  Mar.  sess.  2,  c.  5,  the 
32  Hen.  VIII.  c.  2,  was  declared  not  to  extend  to  any 
writ  of  right  of  advowson,  or  writ  of  quare  impedit,  or  assize 
of  darreign  presentment,  or  writ  of  jus  patronatus  (/), 
- — the  reason  having  been,  because  the  title  to  an  advowson 
might  not  come  in  question  within  the  period  of  sixty 
years;  and  instances  are  not  wanting  of  two  successive 
incumbencies  having  continued  for  upwards  of  a  hundred 
years  {g). 

The  opinion  having  become  prevalent,  that  ticenty  years 
was  a  reasonably  sufficient  time  in  every  case  for  the 
recovery  of  corporeal  hereditaments, — unless  where  the 
claimant  laboured  under  some  disability, — this  opinion 
was  carried  into  effect  by  the  3  &  4  Will.  IV.  c.  27  (A)  ; 
but  it  having  since  been  considered,  that  even  that  space 
of  time  is  more  than  enough,  the  period  of  twelve  years  has 

(e)  3  Inst.  189  ;   and  see  also  21  (g)  3  Bl.  Cora.  251. 

Jac.  1,  c.  14,  as  regards  iiiforma-  (h)  Grant  v.  Ellis,  9  Mee.  &  W\ 

tionsof  intrusion,  yfheve  the  crovfii  113;    Owen   v.    De    Beativoir,    16 

has   been    out    of    possession    for  Mee.  &  W.  547  ;    Howitt  v.  Har- 

twenty  years.  rington,  [1893]  2  Cli.  497. 

(/)  3  Bl.  Com.  250;  7  Ann.  c.  18. 
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been  established  by  the  37  &  38  Vict.  c.  57  (The  Real 
Property  Limitation  Act,  1874)  ;  and  by  force  of  these 
two  Acts  (and  of  the  7  Wilh  IV.  &  1  Vict.  c.  28, 
explaininn;  the  3  &  4  Will,  IV.  c.  27),  the  law  now  is  : — 
(1)  That  after  the  1st  January,  1879  (/),  no  entry  or  distress 
upon,  or  action  to  recover,  any  land  or  rent  (k),  can  be 
brought  (otherwise  than  by  the  crown), — -unless  within 
tioelve  years  next  after  the  time  at  which  the  right  to  make 
the  entry  or  distress,  or  to  bring  the  action,  shall  have  jirst 
accrued  to  the  person  making  or  bringing  the  same  (T), — 
it  being  provided,  however,  that  if,  at  the  time  at  which 
the  right  of  any  person  shall  first  accrue,  such  person  shall 
be  under  the  disability  of  infancy,  coverture,  idiocy, 
lunacy,  or  unsoundness  of  mind  {m),  then  he  (or  the 
person  claiming  through  him)  may  (though  twelve  years 
have  expired)  enter,  distrain,  or  sue  within  the  six  years 
next  after  the  person  to  whom  the  right  accrued  shall  have 
died  or  ceased  to  be  under  disability,  whichever  event  shall 
first  happen  («)  ;  but  no  such  right  of  entry,  distress,  or 
action,  shall  be  exercised,  except  within  thirty  years  next 
after  the  right  accrues, — even  though  the  disability  may 
have  attached  during  the  whole  of  the  thirty  years,  or 
although  the  term  of  six  years  above  mentioned  shall  not 
have  yet  expired  (o).  And  it  being  necessary  to  define 
with  exactness  the  time  at  which  the  right  of  entry  shall 

((■)  The  3  &  4  Will.  4,  c.  27,  came  Laud    CommUnon    v.    Grant,    10 

into  force  the  1st  January,  1833;  App.  Ca.  14.) 

and  the  37  &  38  Vict.  c.  57,  came  (/)  3  &  4  Will.  4,  c.  '27,  s.  2  ;  and 

into    force    on    the  1st  January,  37  &  38  Vict.  c.  57,  s.  1. 

1879.  (m)  Prior  to  37  &  38  Vict.  c.  57', 

(/.•)  "  Rent  "     extends     do     all  s.  'i,  "ahseiice  beyond  <seafi"  used  to 

services    and    suits   for   which   a  be  (but  no  longer  is)  a  disability  ; 

distress  may  be  made,  and  to  all  and  coverture   cannot    (since   the 

annuities  and  periodical   sums  of  Married  Women's  Property  Act. 

money  charged    on    land, — other  1882)  be  regarded  as  a  disability, 

than     moduses     or     compositions  (ii)  8ect.  3 ;  Borroa-s  \.  Elli'<ou, 

belonging  to  a  spiritual  or  eleemo-  Law  Hep.  6  Exch.  128. 

synary    corporation    sole.      (Irish  (o)  Sect.  5. 


490  BOOK    V. — OF    CIVIL    INJURIES. 

hawejirst  accrued,  tho  3  &  4  Will.  IV.  c.  27,  ss.  3 — 9,  and 
the  37  &  38  Vict.  c.  57,  s.  2,  have  (by  their  combined 
effect)  provided,  that,  in  the  following  cases,  the  right  of 
entry  shall  be  deemed  to  have  first  accrued  as  follows  : — 
In  the  case  of  a  person  in  possession, — on  his  dispossession  ; 
in  the  case  of  an  heir  or  devisee  entitled  to  the  possession, 
— on  the  death  of  his  testator  or  ancestor  who  has  died  in 
possession  ;  in  the  case  of  a  grantee  by  deed  in  possession, 
— on  the  execution  of  the  deed  ;  in  the  case  of  remainder- 
men and  reversioners,  and  persons  entitled  to  other  future 
estates, — on  their  remainders,  reversions,  or  other  future 
estates  falling  into  possession  ;  and  in  the  case  of  remainder- 
men and  others  becoming  entitled  to  possession  by  reason 
of  any  forfeiture  or  breach  of  condition, — on  the  occurring 
of  such  forfeiture,  or  on  the  breach  of  such  condition,  or 
(but  in  the  case  of  remaindermen  and  reversioners  only) 
at  the  time  when  their  remainders  or  reversions  would 
have  fallen  into  possession  if  there  had  been  no  such 
forfeiture  or  breach  of  condition  (p).  But  as  regards  all 
remainders,  reversions,  and  future  estates  expectant  on 
a,  particular  estate  (the  owner  of  which  particular  estate 
shall  have  been,  and  until  the  determination  thereof  con- 
tinued to  be,  dispossessed),  the  right  of  entry  will  be  wholly 
barred  at  the  expiratian  of  one  or  other  (whichever  shall 
be  the  longer)  of  the  two  following  periods, — that  is  to 
say,  twelve  years  from  the  dispossession  of  the  particular 
estate,  or  six  years  from  its  determination  (q), — at  which 
time  also  {i.e.,  on  the  expiration  thereof)  will  be  barred  all 
(if  any)  titles  created  subsequently  to  such  dispossession 
of  the  particular  estate,  out  of  or  in  the  remainders  or 
reversions  thereon  (»'). 

(p)  StxLrgisv.  Darell,  4  H.  &  N.  (r)  In  the  case  of  reversions  on 

622.  tenancies  at  will,  the  right  of  entry 

{q)  Pedderx.  Hunt,  18  Q.  B.  D.  first  accrues  on  the  determination 

565  ;    White,   v.    Emi    of    Devon,  of  the  will,  or  (at  the  latest)  on  the 

[1896]  2  Ch.  562.  expiration  of   one  year    from  the 
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And  (2)  As  ro^ards  tonancios  in  tail,  wlion  the  right  of 
ontiy  of"  a  tenant  in  tail  is  barred,  all  estates  which  he  had 
power  to  bar  are  also  barred  ;  and  where  a  tenant  in  tail 
dies  before  his  rinht  of  entry  is  barred,  the  rioht  of  entry 
in  respect  of  all  estates  which  he  had  power  to  bar,  shall 
be  barred  on  the  expiration  of  the  period  which  would 
have  barred  the  tenant  in  tail  himself  if  he  had  so  lon<; 
lived;  also,  a  person  in  possession  under  a  base  fee  created 
by  any  tenant  in  tail,  shall,  after  twelve  years  from  the 
time  when  such  tenant  in  tail  might  (without  the  consent 
of  any  other  person)  have  created  a  fee  simple  absolute, 
acquire  the  fee  simple  absolute, — unless  in  the  meantime^ 
the  person  entitled  to  the  remainder  or  other  future  estate 
has  recovered  the  possession  (s). 

And  (3)  As  regards  proceedings  jn  equity,  no  person 
claiming  any  land  or  rent  inequity,  may  bring  proceedings 
to  recover  the  same,  but  within  the  period  during  which 
he  might  have  entered,  distrained,  or  brought  an  action 
for  the  recovery  thereof,  if  his  estate  had  been  legal 
instead  of  equitable  {t)  ;  but,  as  regards  land  or  rent 
vested  in  any  trustee  upon  an  express  trust,  the  right  of 
the  cestui  que  trust  (or  any  one  claiming  through  him)  to 
sue  the  trustee  (or  any  one  claiming  through  him)  first 
accrues,  when  the  land  or  rent  has  been  conveyed  to  a 
purchaser  for  a  valuable  consideration, — scil.,  the  right  to 
set  aside  the  sale,  even  as  against  the  purchaser  (or  any 
person  claiming  through  him)  {u)  ;  and  as  regards  cases 

commencement   of   the    tenancy  ;  rent  being  received  adversely  bj'  a 

and  in  the  case  of  reversions  on  person  wrongfully  claiming   such 

tenancies  from  year  to  year  (not  reversion. 

being  by  lease  in  writing),  at  the  (s-)  3  &  4  Will.  4,  c.  27,  ss.  21 — 

end  of  the  first   year,  or  (at  the  23  ;     37  &  38  Vict.   c.  57,  s.    6 ; 

latest)  on  the  last  payment  of  rent  Austen  v.  Llewellyn,  9  Exch.  276  ; 

(White  \.  Earl  of  Devon,    .supra);  Bawkinx     v.    Lord     Penrhyn,    6 

and  in  the  case  of   reversions  on  Ch.  D.  318. 

leases  in  writing  (reserving    20.s.  [t)  3  &  4  Will.  4,  c.  27,  s.  24. 

or  more  of  annual  rent),  on  such  (?<)  Sect.  25. 
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of  concealed  fraud,  the  right  to  sue  first  accrues  when  the 
fraud  was  (or,  with  reasonable  diligence,  might  have  been) 
first  known  or  discovered  by  the  person  injured  (x), — but 
not  so  as  to  enable  the  owner  of  the  land  or  rent  to  sue  any 
bond  fide  purchaser,  who  did  not  assist  in  the  commission 
of  the  fraud,  and  who  (at  the  time  of  his  purchase)  did  not 
know,  and  had  no  reason  to  believe,  that  the  fraud  was 
being  committed  (>/)  ;  and  nothing  in  the  Acts  contained 
shall  interfere  with  any  rule  of  equity  in  refusing  relief 
(on  the  ground  of  acquiescence  or  otherwise)  to  any  person 
whose  right  to  bring  the  suit  may  not  be  barred  by  virtue 
of  the  statute  (r).  And  as  regards  mortgaged  estates, 
when  the  mortgagee  obtains  the  possession,  the  mortgagor 
(or  any  person  claiming  through  him)  may  not  take 
proceedings  to  redeem  the  mortgage,  except  within  twelve 
years  next  after  the  time  at  which  the  mortgagee  obtained 
the  possession  (a), — unless  the  mortgagee  shall  in  the 
meantime  by  writing  under  his  hand  have  acknowledged 
the  mortgagor's  title  or  his  right  of  redemption,  which 
written  acknowledgment  may  be  given  either  to  the 
mortgagor  (or  to  some  person  claiming  his  estate)  or  to 
his  agent  (A)  ;  and,  as  between  mortgagors  and  mortgagees, 
no  extension  of  time  is  allowed  for  disabilities  (c). 

Also  (4)  No  action  or  other  proceeding  shall  be  brought 
to  recover  any  money  secured  by  any  mortgage,  judgment, 
or  lien,  or  otherwise  charged  upon  or  payable  out  of  any 

{x)  Gihbs  V.   Guild,  8  Q.   B.  D.  (h)  7  Will.   4  &   1   Vict.  c.  28  ; 

296  ;  9  Q.  B.  D.  59.  37  &  38  Vict.  c.  57,  s.  7. 

((/)  3  &  4  Will.  4,  c.  27,  s.  26  ;  (,.)  Kinsman  y.  Rouse,  17  Ch.  D. 

Chetham   v.   Hoare,   Law  Rep.   9  io4  ;  Forster  v.  Patterson,  ib.  132  ; 

Eq.  Ca.  571  ;    Vane  v.  Vane,  L.  R.  Adnam   v.    Earl  of  Sandwich,  2 

8  Ch.  App.  383.  Q.  B.  D.  485  ;    Heath  v.  Pugh,  6 

(::)  Sect.  27  ;  De  Bussche  v.  Alt,  q,  b.  D.  34  ;    Sands  to  Thompson, 

8  Cli.  Div.  286  ;  Blake  v.  Gale,  31  22  Ch.  D.  614  ;  ]\'ewbouldv.  Smith, 

Ch.  Div.  196.  29  Ch.  Div.  882. 

(a)   Thornton  v.  France,  [1897]  2 
Q.  B.  143. 
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land  or  rent  at  law  or  in  equity, — or  any  leojacy, — except 
within  twelve  years  next  after  a  present  ri^ht  to  receive 
the  same  shall  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  the  same, — unless  part  of  the 
principal  money  shall  have  been  paid  or  an  acknowledg- 
ment in  writing  given,  and  then  only  within  twelve  years 
after  such  payment  or  acknowledgment  (d)  ;  and  as 
regards  such  charges  on  land,  although  the  same  should 
be  secured  by  an  express  trust,  the  time  is  not  to  be 
enlarged  (e). 

And  (5)  No  arrears  of  rent  or  of  interest  (in  respect  of 
any  sum  of  money  charged  upon  or  payable  out  of  any 
land  or  rent  or  in  respect  of  any  legacy), — or  any  damages 
in  respect  of  any  such  arrears  of  rent  or  interest, — shall  be 
recoverable,  but  within  six  years  after  the  same  shall  have 
become  due  (or  been  acknowledged  in  writing  to  the  person 
entitled  thereto  or  his  agent), — excepting  that  where  a 
prior  mortgagee,  within  one  year  next  before  action,  has 
been  in  possession,  the  second  mortgagee  may  in  his  action 
recover  the  arrears  of  his  interest  for  the  whole  period 
(although  exceeding  six  years)  that  the  prior  mortgagee 
has  been  in  possession  (/). 

And  (G)  As  regards  any  spiritual  or  eleemosynary 
corporation  sole,  the  period  of  limitation  for  the  recovery 
of  any  land  or  rent  is  the  period  during  which  two  persons 
in  succession  shall  have  held  the  office  or  benefice  in 
respect  whereof  such  land  or  rent  shall  be  claimed,  together 
with    six   years    after   a    third    person    shall    have    been 


(d)  37  &  38  Vict.  c.  57,  s.  8  ;  (f)  3  &  4  Will.  4,  c.  27,  s.  42  ; 
Jay  \.  Johnstone,  [1893]  1  Q.  B.  25,  Edmonds  v.  Wmigh,  Law  Rep.  1 
189;  Barms  v.  Glenton,  [1898]  2  Eq.  Ca.  418;  Ex  parte  Clarke,  ib. 
Q.  B.  223.  3  Eq.  Ca.  313  ;  Coope  v.  Cresswell, 

(e)  37  &  38  Vict.  c.  57,  s.  10;  ih.  2  Ch.  App.  p.  112;  Marshjield 
Warburton  v.  Stephens,  43  Ch.  D.  v.  Hutchimjs,  34  Ch.  Div.  721. 

39  ;  In  re  Owen,  [1894]  3  Ch.  220. 
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appointed  thereto,  if  the  times  of  such  two  incumbencies 
and  six  years  (taken  together)  shall  amount  to  the  full 
period  of  sixty  years, — and  if  not,  then  during  such  further 
number  of  years  as  will  make  up  the  sixty  years  {</). 

And  (7)  As  regards  patrons  seeking  to  recover  rights 
of  advowson  or  of  presentation,  the  period  of  limitation  is 
the  period  during  which  three  clerks  in  succession  shall 
have  held  the  living,  all  having  obtained  possession  thereof 
adversely  to  the  right  of  the  plaintiff  ;  but  if  such  three 
incumbencies  taken  together  shall  not  amount  to  the  full 
period  of  sixty  years,  then  sixty  years  is  appointed  as  the 
period  of  limitation  (A)  ;  and,  on  the  other  hand,  if  the 
three  incumbencies  should  exceed  one  hundred  years,  then 
the  plaintiff's  right  to  sue  is  at  once  barred  on  the 
expiration  of  such  one  hundred  years, — unless,  of  course, 
the  adverse  possession  shall,  in  the  meantime,  have  been 
interrupted  (?'). 

As  regards  land,  the  title  to  which  has  been  registered 
under  the  Land  Transfer  Act,  1897  {k),  adverse  possession 
has  ceased  to  be  a  mode  of  acquiring  title  to  land  (sect.  12) ; 
but  when  the  registration  was  for  a  possessory  title  only, 
and  the  adverse  possession  had  already  commenced  at  the 
date  of  the  first  registration  of  the  title,  that  adverse 
possession  does  not  cease  to  continue,  but  may  afterwards 
mature  (sect.  12),  equally  as  if  the  land  were  not  registered 

((/)  3  &  4  Will.  4,  c.  27,  s.  29  ;  (i)  Sect.  33.     The  periods  thus 

and    regarding    the    time    within  limited  as  above,  for  enforcing  a" 

which  the  Ecclesiastical  Commis-  right  to  present  to  or  bestow  an 

sioners     for     England     may    (as  ecclesiastical  benefice,  extend  to 

successors  of  the  estates  of  eccle-  the  case  where  a  bishop  claims  as 

siastical  corporations)  sue  for  the  patrmi ;  but  the  Act  does  not  affect 

recovery  of  land,  see  Ecclesiastical  the  right  of  any  bishop  to  collate 

Commissioners  v.  Roive,  5  App.  Ca.  by  reason  of  lapse.    (See  6  &  7  Vict. 

736  ;    and  the  3  &  4  Vict.  c.  113,  c.  54,  s.  3.) 
therein  cited.  (^•)  60  &  61  Vict.  c.  65. 

{h)  Sect.  30. 
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at  all  ;  and  even  when  the  first  registration  was  for  an 
absolute  title,  such  adverse  possession  so  commenced 
as  aforesaid  will  continue  and  may  mature,  so  as  to  confer 
a  title  as  against  anyone  other  than  and  except  a  purchaser 
for  value  who  has  purchased  under  the  registered  proprietor 
and  who  has  also  registered  (sect.  12). 

II.  Things  other  than  Land,  the  Statutes  of 
Limitation  as  applicable  thereto.— (1.)  The  period  of 
limitation,  with  respect  to  most  personal  actions,  was  fixed 
by  the  21  Jac.  I.  c.  16,  s.  3  (l),  whereby  actions  of  trespass 
(other  than  trespass  to  the  person),  and  of  detinue, 
trover  {m),  and  replevin  ;  and  actions  for  an  account  (other 
than  between  merchants)  (n)  ;  and  actions  upon  the  case, 
except  for  verbal  slander ;  and  actions  of  debt  on  simple 
contract,  or  for  arrears  of  rent  not  due  upon  specialty  (o), 
were  limited  to  six  years  aftei'  the  cavse  of  action  accr7ied, 
— actions  of  trespass  to  the  person  (i.e.,  for  assault,  menace, 
battery,  wounding,  and  imprisonment)  being  limited  to 
fovr  years,  and  actions  on  the  case  for  verbal  slander  being 
limited  to  ttvo  years  ;  and  these  limitations  still  apply, — 
there  being  the  usual  exceptions,  of  course,  in  favour  of 
persons  labouring  under  disability  ( p)  ;  for  if  the  person 
entitled  to  sue  should  (when  the  cause  of  action  accrues) 
be  an  infant  or  non  compos^  he  (or  she)  may  sue  within  the 
same  period  after  the  removal  of  the  disability  {(j)  ;  but  as 
regards  married  women,  they  are  not  now  under  disability 
by  reason  merely  of  their  coverture  ;  and  imprisonment^  or 


(/)  Colfingev.  Jleywood,  9  Ad.  &  (i>)  Cottam     v.     Partridge,     4 

Ell.   633 ;  Bonomi   v.    BackhouNt,  Man.    &   G.    271  ;     but   see   now 

9  H.  of  L.  Cases,  503  ;  MitcheU  v.  19  &  20  Vict.  c.  97,  s.  9. 

Darley  Main   Colliery   Comjyany,  (o)  21  Jac.  1,  c.  16,  s.  3. 

14  Q.  B.  D.  125.  (p)  Sect.  7. 

(m)    Wilkinson   v.     Verity,   Law  {q)   Le  Venx  v.  Berkeley,  5  Q.  B. 

Kep.  6  C.  P.  206;   Spackmau  v.  836;  7'o(rH.se?irfv.  Z)eaco7t,  3  Exch. 

Fo.'^ter,  1 1  Q.  B.  D.  99.  706. 
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being  heyond  the  seas  is  no  longer  a  disability  (r), — 
3cil.,  in  a  plaintiff ;  for  as  regards  a  defendant  beyond 
the  seas,  the  4  &  5  Anne,  c.  3,  s.  12,  stayed  (in  effect)  the 
runnino-  of  the  statute  in  his  favour  (s), — but  as  regards 
co-defendants,  the  19  &  20  Vict.  c.  97,  s.  11  has  enacted, 
that  where  the  cause  of  action  lies  against  two  or  more 
joint  debtors,  the  person  entitled  to  sue,  although  entitled 
to  an  extension  of  time  as  against  the  one  of  them  who  is 
beyond  the  seas,  shall  not  be  entitled  to  any  extension  of 
time,  against  the  other  or  others  of  them  who  were  not 
beyond  the  seas,  when  the  cause  of  action  accrued  (t). 

The  operation  of  the  statute  of  James,  with  respect  to 
actions  upon  simple  contract,  was  at  one  time  considerably 
narrowed,  by  the  doctrine  which  prevailed,  that  not  only  a 
payment  on  account  of  principal  or  interest,  but  any  mere 
verbal  acknowledgment,  made  before  action  brought,  to  the 
effect  that  the  debt  was  due, — would  suffice  to  take  the  case 
out  of  the  statute,  by  raising  an  implied  promise  to  pay  the 
debt ;  upon  which  promise,  (as  upon  a  new  cause  of  action,) 
the  same  time  for  instituting  proceedings  would  again  have 
been  allowed  as  upon  the  original  contract  {u) ;  but  the  law 
on  this  subject  has  been  since  materially  altered  ;  for,  by 
Lord  Tenterden's  Act  (9  Geo.  IV.  c.  14,  s.  1),  it  was 
enacted,  that  in  actions  grounded  upon  any  simple  contract, 
no  acknowledgment,  or  promise,  should  be  deemed  sufficient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take 
any  case  out  of  the  operation  of  the  21  Jac.  I.  c.   16, — 

(r)  19  &  20  Vict.  c.  97,  s.    10;  Majesty,  shall  be  deemed  "  beyond 

Comil  V.   Hudson,  8  Ell.   &   Bl.  seas"  within  the  meaning  of  the 

429  ;     Pardo    v.    Bingham,    Law  4  &  5  Ann.  c.  3. 

Rep.  4  Ch.  App.  735.  (t)  Towns  v.    Afead,    16   C.   B. 

(«)  By  19  &  20  Vict.  c.  97,  s.  12,  123 

no  part  of  the  United  Kingdom,  (u)  Bateman  v.  Pindar,  3  Q.  B. 

Man,  Ciuernsey,  Jersey,  Alderney,  574  ;  Maber  v.  Maher,  Law  Rep. 

.a,ud  Sark,  nor  the  adjacent  islands,  2  Exch.  153. 
being  part  of  the  dominions  of  her 
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unless  such  uckno\vloJfi;ment  or  promise  was  contained  in 
some  writin;/,  containing  or  amountino;  to  a  promise 
to  pay  (.<•),  signed  by  the  party  to  be  charged,  or  by  his 
duly  authorized  agent  (y/)  ;  and  that  where  there  were  two 
or  more  joint  contractors,  no  such  joint  contractor  should  be 
chargeable,  in  respect  only  of  the  written  acknowledg- 
ment of  the  other  ;  and,  by  the  19  &  20  Vict.  c.  97,  s.  14  (z), 
it  has  been  since  provided,  (with  reference  to  the  statute  of 
James  as  bearing  ujjon  the  effect  of  a  payment  on  account 
of  principal  or  interest  in  respect  of  a  joint  contract  or 
debt,)  that  no  co-contractor  or  co-debtor  shall  lose  the 
benefit  of  the  limitation  of  the  statute  of  James,  by  reason 
only  of  any  payment  by  the  other  or  others  (a). 

(2.)  The  statute  of  21  Jac.  I.  c.  16  was  inapplicable  to 
debts  arising  on  instruments  under  seal, — that  is  to  say, 
to  specialty  debts  ;  but  it  became  the  practice,  upon  the 
trial  of  actions  for  specialty  debts,  for  the  judge  to 
recommend  the  jury,  where  no  payment  on  account 
of  principal  or  interest  had  been  made  or  demanded  within 
twenty  years,  to  presume  that  the  specialty  had  been 
satisfied  ;  and  it  was  afterwards  enacted,  by  the  3  & 
4  Will.  IV.  c.  42,  s.  3,  that  all  actions  (of  debt  for  rent 
upon  any  indenture  of  demise,  or  of  covenant,  or)  of  debt 
on  any  bond  or  other  specialty, — and  all  proceedings  on 

{x)  Spong  V.   Wright,  9  Mee.  &  19   Ch.   D.  373 ;    Curiven  v.  AIU- 

W.  629  ;  Hart  v.  Prendergast ,  14  bum,  42  Ch.  D.  424  ;  and  disting. 

Mee.  &  W.  741  ;    Wil/imv.  Smith,  Green  v.   HumphreyH,  26  Ch.    D. 

4   Ell.    &   Bl.   180;    Cornforth  v.  474. 

Smethard,  5 H.  &  N.  13  ;  Tannery.  {y)  19  &  20  Vict.  c.  97,  s.  13. 

Smart,   6   B.    &    C.    603 ;    Lee   v.  (z)  Jackson  v.   Woolley,  8  Ell.  & 

Wilmot,  Law  Rep.  1   Exch.    364 ;  Bl.    778 ;   Cockrill    v.    Sparkes,    1 

Chanemore  v.  Turner,  ib.   10  Q.  B.  Hurl.  &  C.  699. 

500  ;  Quincey  v.  Sharpe,  1  Ex.  D.  (a)  Cleave   v.    Jones,    20   L.    J. 

72 ;    Skeet  v.   Lindsay,  2  Ex.   D.  Excli.  238 ;  Dick  v.  Fra^ser,  [1897] 

314 ;    Meyerhoff   v.    Froehlich,    3  2   Ch.    181  ;  Astbury  v.   Astbury, 

C.  P.  D.  333  ;  Banner  v.  Berridge,  [1898]  2  Ch.  111. 
18  Ch.  D.  254  ;  Sanders  v.  Sanders, 
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recognizances, —  should  be  brought  within  twenty  years 
after  the  cause  of  action  or  proceeding  accrued  ;  and  that 
all  actions  of  debt  upon  an  award,  (where  the  submission 
was  not  under  seal,)  or  for  a  copyhold  fine,  or  for  an 
escape,  or  for  money  levied  upon  any  writ  o^ fieri  facias, — 
should  be  brought  within  s/a;  years  (/>), — it  being,  however, 
provided  (as  regards  disabilities  existing  at  the  time  of  the 
accrual  of  the  right  of  action),  that  the  twenty  years 
(or,  as  the  case  might  be,  the  six  years),  should  reckon 
from  the  determination  of  the  disability, — and  as  regards 
infants  and  persons  non  compos,  that  provision  for  dis- 
abilities still  holds  good,  but  coverture  is  no  longer,  semble, 
a  disability,  and  absence  beyond  the  seas  is  no  longer 
one  (c).  And  it  was  further  provided,  by  the  Act  (sect.  5), 
that  if  any  acknowledgment  in  writing  (signed  by  the  party 
liable  or  his  agent)  should  have  been  given  of  the  debt,  or 
any  payment  made  on  account  of  it,  the  twenty  years  should 
again  reckon  from  such  acknowledgment  or  payment ;  but 
where  there  are  several  co-contractors  or  co-debtors,  any 
payment  on  account  by  one  of  them  is  not  now  to  prejudice 
the  other  or  others  (d). 

(3.)  By  the  31  Eliz.  c.  5,  all  suits  and  indictments  upon 
■any  penal  statute  must  be  prosecuted, — where  the  forfeiture 
is  to  the  crown  alone,  within  tioo  years  from  the  commission 
of  the  oflFence  (e)  ;  and  whore  the  forfeiture  is  to  a  common 

(b)  See  also  55  Geo.  3,  c.  127,  collateral  to  the  mortgage  {Fearu- 
s.  5,  with  respect  to  the  recovery  side  v.  Flint,  22  Ch.  Div.  579) ; 
<ii  i\\Q  waXviB  of  tithes.  and   in    the    case    of    judgments 

(c)  19  &  20  Vict.  c.  97,  s.  10.  generally,    whether     charged    on 

(d)  19  &  20  Vict.  c.  97,  s.  14 ;  land  or  not  (Jay  v.  Johnstone, 
Asthury  v.  Asthury,  [1898]  2  Ch.  [1893]  1  Q.  B.  25,  189  ;  Bland  v. 
111.     The  twenty  years  has  now  Lord,  [1894]  1  Ch.  147). 

(by   construction   of    the    courts)  (e)  This   statute   extended  also 

been  reduced  to  twelve  years,  in  to  all  informations  upon  any  penal 

the  case  of  covenants  in  mortgage  statute  ;     but  so  much   of  it   as 

deec\a{Suttonv.  Sutton,22Ch.'Div.  "relates  to  the  time  limited  for 

511);    and   in   the   case  of  bonds  "exhibiting   an    information   for 
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informer  alone,  witliin  one  year  ( /')  ;  and  where  to  the 
crown  and  a  common  informer  jointly,  then  by  the  common 
informer  within  one  year,  and  by  the  crown  within  two 
years  after  that  ycvir  has  expired.  But  this  statute,  not 
extendino-  to  penal  actions  at  the  suit  of  tlie  party  grieved^ 
the  3  &  4  Will.  IV.  c.  42,  s.  3,  required,  that  these  actions 
should  be  brought  within  tioo  years  after  the  offence  had 
been  committed,  —  unless  the  i)articular  statute  which 
created  the  forfeiture  should  have  otherwise  limited  the 
time  for  suing. 

(4.)  Under  the  5  &  6  Vict.  c.  97,  s.  5,  the  period  within 
which  any  action  might  be  brought  for  any  thing  done 
under  the  authority  (or  in  pursuance)  of  any  local  or 
personal  Act  of  Parliament  was  txoo  years, — or,  in  the  case  of 
continuing  damage,  one  year  after  the  damage  had  ceased; 
and  under  the  11  &  12  Vict.  c.  44,  s.  8,  no  action  could 
be  brought  against  way  justice  of  tlie  j)eace  for  anything 
done  in  the  execution  of  his  office,  unless  commenced 
within  si.v  calendar  months  after  the  act  committed  ;  and 
there  were  similar  provisions  in  many  different  Acts,  with 
respect  to  constables  and  other  public  officers  acting  in 
purported  execution  of  their  duties,  the  period  of  limitation 
varying  in  the  different  cases  (//).  But  with  reference  to 
actions  (including  prosecutions)  against  public  officers 
generally,  it  is  now  provided,  by  the  Public  Authorities 

"  a     forfeiture    upon    any    penal  limited  (Re  Edmondson,  17  Q.  B. 

"  statute"  was  repealed  by  11  &  67). 

12  Vict.  c.  43,  s.  36  ;  which  Act,  (/)  Chance    v.    Adams,    1    Ld. 

however,     goes     on     to     provide  Raym.    78  ;    Dyer   v.    Bent,    Law 

(sect.  11),  that  all  informations  for  Rep.,  1  Exch.  152. 
offences   punishable   on   siimmary  (g)  24   Geo.    2,    c.    44,    s.     8  ; 

conviction  shall  be  laid  within  six  3  Geo.  4,c.  126,  s.  147 ;  7  &  8  Geo.  4, 

calendar  months   from    the    time  c.   31,  ss.   3,   12  ;  5  &  6  Will.  4, 

when  the  matter  arose,  unless  the  c.  50,  s.  109  ;  c.   76,  s.   133  ;  8  & 

time  for  the  information  has  been,  9  Vict.  c.  118,  s.  165  ;  9  &  10  Vict, 

as  it  usually  is,  otherwise  specially  c.  95,  s.  1.38  ;  38  k,  ,39  Vict.  c.  55, 

s.  264  ;  51  &  52  Vict.  c.  43,  s.  53. 
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Protection  Act,  1893  (56  &  57  Vict.  c.  61),  that  for  any 
alleged  default  in  the  execution  of  their  duties  by  statute 
or  otherwise,  or  for  any  act  done  in  the  execution  or 
purported  execution  of  such  duties,  the  proceedint]^  shall 
be  taken  within  six  months, — notice  prior  to  action  no 
longer  being  required,  but  the  proceeding  not  to  be 
commenced  (except  at  the  risk  of  the  plaintiff  or  prosecutor 
having  to  pay  costs)  without  allowing  time  for  the  defen- 
dant to  make  tender  of  amends  ;  and  the  plaintiff  or 
prosecutor,  if  unsuccessful,  pays  the  defendant's  costs  as 
between  solicitor  and  client  (h) . 

(5.)  Under  the  Trustee  Act,  1888  (0,  s.  8,  claims  by 
cestuis  que  trustent  against  their  trustees  for  breaches  of 
trust  are  also  now  subject  to  the  ordinary  operation  of  the 
relevant  statutes  of  limitation  (^), — the  time  not  running 
against  cestuis  que  trustent  who  are  entitled  in  remainder 
or  reversion  until  their  interests  fall  into  possession  ;  but 
the  provisions  of  the  Act,  which  are  intended  for  the 
protection  of  innocent  trustees  only,  have  no  application 
(1)  where  the  breach  of  trust  was  fraudulent  ;  or  (2) 
where  the  trust  property  (or  the  proceeds  arisen  from  the 
dealing  therewith  in  breach  of  trust)  are  still  in  the  hands 
of  the  trustees,  or  having  been  received  by  the  trustee 
have  been  converted  by  him  to  his  own  use  (/). 

And  thus  much  upon  the  law  of  limitation — both  as 
regards  realty  and  as  regards  personalty  ;  and  this 
distinction  is  to  be  remarked,  namely,  that  the  3  & 
4  Will.  IV.  c.  27,  has  the  effect  of  extinguishing  the 
rightj    as  w^ell    as    of    barring  the  remedy  (m)  ;    but  the 

(/i)  Harrop   v.    Onsett  Corpora-  (f)  Jones   v.    Morgan,   [1893]    1 

tim,  [1898]  1  Ch.  525.  Ch.  304  ;  Thome  v.  Heard,  [1894] 

(i)  51  &  52  Vict.  c.  59.  1  Ch.  599. 

(k)  Hov>     V.     Earl     Winterton,  (m)  3  &  4  Will.  4,  c.  27,  s.  34  ; 

[1896]  2  Ch.  626 ;  E/li-i  v.  Roberts  Da^vkins    v.     Lord    Penrhyn,    6 

[1898]  2  Ch.  142.  Ch.  D.  318  ;  Johnwn  v.  Moumty, 

11  Ch.  D.  284. 
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3  it  4  Will.  IV.  c.  42,  bars  the  remedy  only,  and  does 
not  extinguish  the  right, — so  that,  though  1  can  bring  no 
notion  to  recover  a  debt  on  contract,  after  the  expiration 
of  the  limited  period,  there  is  nothing  to  prevent  my 
obtaining  payment  of  the  debt  after  that  period  in  any 
■other  manner, — as,  through  the  medium  of  any  lien  that 
I  may  hold  on  the  property  of  the  debtor,  or  (if  I  am  an 
executor)  by  virtue  of  my  right  of  retainer;  but  ap[)arently 
I  may  not,  at  least  in  general,  set  off  a  debt  the  remedy 
for  which  is  statute-barred  (w)  : 

We    vi^ill    now    summarise    (and    in    tabular   form)   the 
prescribed  times  for  bringing  actions  and  suits  : 

And  FIRSTLY,  regarding  Land  :— 


CHARACTER    OF 
ACTION. 


TIMES  FOR 
COMMENCING  ACTION. 


(1.)  Ejectment  (otherwise  called 
the    action   to    recover    the 
possession  of  land)  : 
(a)  In  general 


(b)  Where  any  disability 
at  time  of  right  to 
possession  accruing. 


(n)  Walker  v.  Clements,  15  Q.  B. 
1046. 

(o)  The  right  to  the  possession 
Accrues, — (1)  As  regards  estates  in 
possession,  on  the  first  disposses- 
sion ;    (2)   As  regards  estates   in 


Twelve  years,  from 
right  to  the  posses- 
sion accrued  (o). 

Six  years,  from  termi- 
nation of  disability 
—  provided  thirty 
years  in  all  from 
time  the  right  to  the 
possession  accrued 
be  not  exceeded. 


lemainder,  on  the  remainder 
falling  into  possession  ;  and  (3)  As 
regards  estates  in  reversioii,  on 
the  reversion  falling  into  posses- 
sion. 
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CHARACTER  OF 

TIMES  FOR 

ACTION. 

COMMENCING  ACTION. 

(1.)  Ejectment,  etc. — cont. 

(c)  Where  tenant  for  life 

W^ithin    twelve    years 

has      been      dispos- 

from the  tenant  for 

sessed  and  has  con- 

life's     dispossession 

tinued    dispossessed 

or  within   six  years 

till    his    death,     re- 

from his  death. 

mainderman  must  sue. 

(d)  Where  tenant  in  tail 

Within    twelve    years 

has      been      dispos- 

from the   tenant   in 

sessed,  and  has  con- 

tail's dispossession. 

tinued    dispossessed 

till     his    death,    re- 

mainderman     must 

sue. 

(1a.)  Ejectment  in  equity  : 

(a)  In  general 

The  same  limitation  as 

at  law. 

(b)   Where     trustee      has 

Twelve  years  from  the 

tortiously  sold  to  a 

sale. 

purchaser. 

(c)  Where  there  has  been 

Twelve  years  from  the 

a  fraudulent  dispos- 

discovery     of     the 

session. 

fraud. 

(d)  Where  the  mortgagee 

Twelve  years  from  the 

is  the  plaintiff. 

right  to  possession. 

(1b.)  Ejectment  against  tenant  at 

Twelve  years  from  the 

will  or  against  tenant  from 

end  of  the  first  year 

year  to   year   under   oral 

of  the  tenancy. 

agreement. 

(Ic.)  Ejectment  against  ordinary 

Twelve  years  from  the 

lessees  at  a  rent,  paying 

first    adverse     pay- 

their rent  to  the  adverse 

ment  of  the  rent. 

claimant. 
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CHARACTER  OF 

TIMES  FOR 

ACTION. 

COMMENCING  ACTION. 

(2.) 

Action     to     recover    money 

Twelve  years  after  the 

charged  on  land  (by  mort- 

rijiht to  receive  the 

gage,  lien,  or  otherwise). 

n)oney  or  legacy  has 

or  any  legacy. 

accrued. 

(3.) 

Action  to  recover  arrears  of 

Six  years'  arrears  only 

rent  or  of  interest. 

recoverable. 

(4.) 

Action  to  recover  glebe  lands 

Within  sixty  years,  in 

and  the  like. 

general  (jo). 

(4a.) 

Action   to    recover   advow^- 

Within   100  years,  at 

sons  and  the  like. 

the  most  {q). 

And  SECONDLY,  regarding  Property  other  than  Land: — 


CHARACTER  OF 
ACTION. 


TIMES  FOR 
COMMENCING  ACTION. 


(1.)  Action   of  trespass   de   bonis 
aspertatis. 
Action  of  detinue 

trover  -         -         - 
replevin 
(2.)  Action  for  libel   -         -         - 
(2a.)   Action  for  slander 
(3.)  Action  of  assumpsit  (including 
debt  on  simple  contract,  and 
rent  on  parol  letting. 
(4.)  Action  of  account  or  on  the 
case  generally. 


Six 


years. 


Six  years. 
Six  years. 
Six  years. 
Six  years. 
Two  years. 
Six  years. 


Six  years. 


(p)  Or   (occasionally)    three  in- 
cumbencies. 


(q)  Or  (occasionally)  two  incum- 
bencies and  six  years. 
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CHARACTER  OF 
ACTION. 


TIMES  FOR 
COMMENCING  ACTION. 


{5.)  Action  of  trespass  to  the 
person  (including  assault, 
battery,  &c.). 

(6.)  Action  of  debt  on  specialty  corv- 
tract  (including  rent  under 
an  indenture  of  lease,  — 
and  debts  on  recognizances) : 

(a)  In  general 

(b)  When  included  in  a 

mortgage  deed  (or 
otherwise  payable 
out  of  land). 

(c)  When    due    on    any 

judgment. 
(7.)  Action  for  copyhold  fine 
(8.)  Action   for   money  payable 

under  an  award. 
(9.)  Actions  on  penal  statutes    - 
(10.)  Actions  against  public  officers 
generally. 


Four  years. 


Twenty  years. 
Twelve  years. 


Twelve  years. 

Six  years. 
Six  years. 

Two  years  (r). 
Six  months. 


(r)  Or  (at  suit  of  common  informer)  one  year. 


(    -m   ) 


CHAPTER   X. 

OF   THE   PROCEEDINGS   IN   AN   ACTION. 


We  now  proceed  to  consider  the  maimer  in  which  the 
remedy  by  action  is  pursued  in  the  High  Court  of"  Justice, — 
in  other  words,  the  proceedings  in  an  action  ;  and  whereas, 
prior  to  the  2nd  November,  1875,  these  proceedings  were 
commenced, — when  in  a  court  of  common  law,  by  iv7Ht  of 
summons  ;  and  when  in  the  Court  of  Chancery,  by  bill 
for  informatioti)  or  petition  ;  and  when  in  the  Court  of 
Admiralty,  by  a  cause  in  rem  or  in  personam  ;  and  when 
in  the  Court  of  Probate,  by  a  citation  ;  and  v^-hen  in 
the  Court  for  Divorce  and  Matrimonial  Clauses,  by  a 
petition  (a), — the  Judicature  Acts  provided,  that,  on  and 
as  from  the  2nd  November,  1875,  all  such  proceedings 
should  be  commenced  by  a  writ  of  summons  (/>)  ;  and 
a  "  Writ  of  Summons  "  is  accordingly  the  first  proceeding 
in  an  action, — although  (under  later  rules)  a  large  amount 
of  legal  business,  more  especially  in  the  Chancery  Division, 
may  also  be  commenced  by  "  Originating  Summons  "  (c). 

(a)  The    terms    "action"    and  Court  (the  registrar  being,   gene- 

"suit"   were    (and    are)   synony-  rally,    also   the   registrar   of   the 

mous ;     and    by    the    Judicature  county   court   held   in   the    same 

Acts,   "suit"  includes  "action,"  place)     are     established     in    the 

and  "cause"  includes  any  action,  country,    in   places   and   districts 

-suit,  or  other  original  proceeding  defined  by  Order  in  Council  ;  and 

between  a  plaintiff  and  a  defendant  in  these  registries,  writs  of  sum- 

(36  &  37  Vict.  c.  66,  s.  100).  mons   may  be   issued,   and  other 

(h)  Ord.  i.  (1883),  r.  1 ;  ii.  (1883),  proceedings    taken,    such   as   are 

r.  1.  prescribed  in  the  rules,  down  to 

(c)  Under  the  Judicature  Acts,  and  including  entry  for  trial ;  or 

District  Registries  ol  the  Supreme  (in    case    of    non-appearance    by 
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Confining  our  remarks  for  the  present  to  an  action  in 
the  Queen's  Bench  Division,  we  shall  consider  the  pro- 
ceedings in  such  action, — pursuing  the  order  and  method 
wherein  the  proceedings  themselves  follow  each  other, 
namely:  (I.)  The  process  ;  (II.)  The  pleadings  ;  (III.)  The 
trial  and  evidence  ;  (IV.)  The  judgment ;  (V.)  The  execu- 
tion ;  and  (VI.)  The  appeal. 

I.  The  Process. — The  first  object  in  an  action  is  to 
procure  the  defendant's  appearance  in  court ;  and  accord- 
ingly, the  writ  of  summons  commands  him  to  appear  ;  and 
the  defendant  appears  by  delivering  to  the  proper  officer 
of  the  court  a  memorandum  containing  the  name  of  his 
solicitor,  or  else  stating  that  he  defends  in  person  (d). 

In  antient  times,  there  were  different  writs,  of  different 
degrees  of  stringency,  issued  consecutively  upon  each 
other,  where  (for  any  reason)  the  first  writ  (or,  as  it  was 
called,  the  original  lorit)  failed  to  be  effectual  (e)  ;  and  the 
original  writ  issued  originally  out  of  Chancery  under 
the  Great  Seal  ;  but  (after  a  varying  practice  in  the 
interval)  it  was  afterwards  provided,  by  the  15  &  16  Vict. 
c.  76,  17  &  18  Vict.  c.  125,  and  23  &  24  Vict.  c.  126 
(Common  Law  Procedure  Acts,  1852,  1851,  and  1860)  (/), 
that  the  writ  of  summons  for  commencing  (</)  an  action 

defendant,    and     in    some   other  s.    22 ;     Order    in    Council,    12th 

cases)     down    to    and     including  August,  1875). 

entry   of    final    judgment.       The  [d)  See  Ord.  xii. 

proceedings,     however,     on     the  (e)  All  these  writs  fell  under  the 

application  of  any  of  the  parties,  common  term,  the  proces.'^, — those 

may  be  removed  from  the  district  subsequent  to  the  first  writ  being 

registry  to  the  proper  office  of  the  called  the  mesne  p)'ocesd,  and  writs 

High   Court ;    and,    on  the  other  of  execution  being  called  the  Jinal 

hand,  accounts  and  inquiries  may  process. 

be  referred  by  the  High  Court  to  (/)  Justice  v.   Mersey  Steel  and 

the  districtregistrar  (36&37  Vict.  Iron  Company,  1  C.  P.  D.  575. 

c.   66,   ss.  60—66  ;  38  &  39  Vict.  {rj)      Sometimes,     before     com- 

c.  77,  s.  13;  39  &  40  Vict.  c.  59,  mencing  an  action,  some  certificate 
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should  be  a  writ  ot"  summons  issued  out  of"  tlio  proper  oftic'(^ 
of  the  court  (whether  Queen's  Bench,  Exchequer,  or 
Common  Pleas),  and  tested  in  the  name  of  the  chief  (A)  ; 
and  it  has  now  been  provided  by  the  Judicature  Acts,  that 
the  writ  of  summons  shall  be  issued  out  of  the  central  office 
of  the  Supreme  Court  (/),  and  be  tested  in  the  name  of  the 
Lord  Chancellor  in  all  cases  ;  and  the  writ  is  sealed  with 
the  seal  of  that  office, — and  (when  so  sealed)  it  is  deemed 
to  be  issued  (/;). 

The  writ  of  summons  must  be  carefully  prepared  before 
taking  it  to  the  central  office  to  be  issued  ;  that  is  to  say, 
there  must  be  the  names  of  the  parties  (plaintiff  or 
plaintiffs  and  defendant  or  defendants)  written  on  the  face 
of  the  writ;  and  there  must  be  written  on  the  back  thereof 
(i.e.,  indorsed  thereon)  the  following  indorsements, 
namely: — (1)  The  indorsement  of  the  claim  made  in 
the  action  ;  (2)  The  indorsement  of  the  plaintiffs  private 
address,  and  of  his  address  for  service, — such  latter 
address  being  his  solicitor's  office  if  that  is  within  three 
miles  of  the  Royal  Courts  (Central  Hall,  principal 
entrance),  or  else  some  other  specified  place  within 
these  three  miles  ;  and  (3)  The  indorsement  of  the 
plaintiff's  solicitor's  name  and  place  of  business  (together 
with  the  name  and  place  of  business  of  the  town-agent, 
if  any). 

And  as  regards  the  indorsement  of  claim  on  the  writ, 

(Glm  V.  Grey,  21  Ch.  Div.  513),  or  course,   see   to   it,  that  his  right 

notice   (Floiutr    v.    Low    Leyton,  of  action   is   complete,  before  he 

5    Ch.  Div.    347)    is   a  necessary  issues  his  writ  or  other  originating 

preliminary, — although, ingeneral,  process   (Frost   v.   Knight,   L.   R. 

no  such  notice  is  required  [Good-  7    Exch.     Ill  ;     Synge   v.    Synge, 

hart  V.  Hyatt,  25  Ch.  Div.  182  ;  [1894]  1  Q.  B.  466. 
Upmann  v.  Forester,  24  Ch.   Div.  (A)  15  &  16  Vict.  c.  76,  s.  5. 

241  ;      Wittmann    v.     Oppenheim,  (t)  42  &  43  Vict.  c.  78,  ss.  4,  5. 

27  Ch.  Div.  260;    56  &  57   Vict.  (k)  Ord.  v.  (1883),  r.  11. 

c.    61);     but    plaintiff    must,    of 
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it  is  not  essential  to  set  forth  the  precise  ground  of  the 
plaintiiFs  complaint,  or  to  express  the  precise  relief  which 
the  plaintiff  claims  (/),- — because  the  writ  may  (under  an 
order  of  the  court  giving  leave  to  do  so)  (m)  be  subse- 
quently amended  in*  both  these  particulars  ;  but  it  is 
desirable,  of  course,  to  be  accurate  in  the  first  instance, — 
for  the  reason  (among  other  reasons)  that  the  amended 
writ  must  be  re-served  (n).  And  if  the  plaintiff  sues  (or 
the  defendant  is  sued)  in  a  representative  capacity,  e.g.,  as 
executor  or  trustee,  the  indorsement  of  claim  is  to  show- 
it  (o).  And  where  the  action  is  for  the  recovery  of  a  debt 
or  liquidated  demand  in  money,  with  or  without  interest, 
and  arises  on  a  contract,  or  on  a  statute,  or  upon  a  trust, 
the  plaintiff  may  specially  indorse  his  writ  (under 
Order  III.  rule  6)  with  the  particulars  of  the  amount 
sought  to  be  recovered,  giving  credit  (where  necessary  or 
proper)  for  any  payment  or  set-off",  and  mentioning  also 
a  sum  for  costs,  and  stating  that  upon  payment  of  the 
amount  claimed  and  the  specified  costs,  within  the  time 
mentioned  on  the  writ,  the  action  will  be  stayed  ;  and  a 
landlord  (including  a  mortgagee)  {p),  may,  as  against  his 
own  tenant  whose  term  has  expired  or  been  duly  deter- 
mined by  notice  to  quit, — or  as  against  any  sub-tenant  of 
the  latter, — specially  indorse  his  writ  (under  Order  III., 
rule  6)  with  a  claim  to  recover  the  possession  of  the  land, 
with  or  without  mesne  profits  {q)  ;  but  a  landlord  claiming 
the  possession  as  for  a  forfeiture  of  the  lease  (?')  or  under 
a  right  of  re-entry  for  condition  broken  (5),  is  not  entitled 

(/)  Old.  iii.  r.  2.  Q.   B.  D.  347  ;   Kemp  v.    Lester, 

{m)  Ord.   xxviii.   r.  1;   and  (as       [1896]  2  Q.  B.  162. 

to  j)arties)  Ord.  xvi.  rr.  2,  11.  ^Q)      Sonthport     Tramways     v. 

,,     ^,         .  ,„  ...  GajicZy,  [1897]  2  Q.  B  66. 

(h)     Ord    XVI.    r.     13;    xxviii.,  ^''-         -"       ,,.  ,,     ,    ,-.,  -., 

_    ,„  (r)    Burns  v.    Waif  ord,   W.  W., 

(1884),  31. 

(o)  Ord.  Hi.  r.  4.  ^^.^  Maivienjli  v.  RimeU,  W.  N., 

{p)    Dauhuz  V.    Lavimjton,    13       (1884),  34. 
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to  proceed  by  way  of  .S])ecial  indorsement  ;  and  in  every 
case,  a  special  indorsement  is  to  be  described  as  a  statement 
of  claim  (t). 

The  writ  of  summons,  so  soon  after  the  issue  thereof  as 
conveniently  may  be  done,  is  to  be  served  on  the 
defendant  ;  and  the  service  is  required  to  be  personal  (?/), 
— that  is  to  say,  a  copy  of  the  writ  must  be  put  into  the 
defendant's  hands  or  left  in  his  presence  with  (in  the  latter 
case)  a  verbal  intimation  to  him  that  the  slip  of  paper  is  a 
copy  writ  ;  and  the  plaintifif  must  also  show  the  original 
writ  to  the  defendant,  if  he  desires  to  see  it  (x)  ;  and  the 
person  serving  the  writ  should,  immediately  (and  within 
three  days  at  the  most)  after  service,  indorse  on  the 
original  the  day  of  the  month  and  week  of  the  service  (y). 
And  where  husband  and  wife  are  co-defendants,  service  on 
the  husband  is  not  prima,  facie  service  on  the  wife,  but  the 
wife  also  must  be  served, — unless  the  court  otherwise 
orders  {£).  Where  the  defendant  is  an  infant,  the  service 
is  prima  facie  good  if  effected  on  his  or  her  father  or 
guardian,  or  (if  none)  then  on  the  person  with  whom  the 
infant  resides,  or  under  whose  care  he  or  she  is  (a)  ;  and 
where  the  defendant  is  a  lunatic  so  found  by  inquisition, 
service  on  his  or  her  committee  is  good  service  ;  and  when 
a  defendant  of  unsound  mind  has  not  yet  been  found  so  by 
inquisition,  the  service  is  prima  facie  good  if  effected  on 
the  person  with  whom  he  or  she  resides,  or  under  whose 
care  he  or  she  is  {h).  And  where  the  defendant  is  in  the 
legal  possession  of  the  premises  which  the  plaintiff"  claims 
to  recover  the  possession  of,  and  the  plaintiff  cannot  effect 
personal  service  on  the  defendant,  and  the  premises  are 

(t)    Ord.    iii.    r.   6  ;     Ord.     xx.  (z)  Ord.  ix.  r.  8. 

r.  1.  (ei)  Ord.  ix.  r.  4. 

(u)  Ord.  ix.  r.  2.  (h)  Ord.   ix.   r.   .1  ;     Fore  Street 

{x)  Gogrfs   V.   HuntiiKjtower,   12  Warehouse      Co.      v.       DurraM, 

M.  &  W.  503.  10  Q.  B.  D.  471.  i 

(y)  Ord.  ix.  r.  15. 
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vacant,  the  service  will  be  good,  if  a  copy  of  the  writ 
is  posted  upon  the  door  of  the  premises  (if  a  dwelling- 
house)  or  upon  some  other  conspicuous  part  of  the  premises 
(if  not  a  dwelling-house)  (c).  And  as  regards  partners, 
where  they  are  sued  in  the  name  of  their  firm,  the  writ 
is  to  be  served  upon  a  partner  or  partners  personally,  or 
else  it  is  to  be  served,  at  the  principal  place  (within  the 
jurisdiction)  of  the  partnership,  upon  some  person  having 
at  the  time  the  control  or  management  of  the  business 
there  (f?).  And  as  regards  corporations  aggregate  (not 
being  limited  companies),  the  service  is  upon  the  manager, 
clerk,  treasurer,  or  secretary  {e)  ;  and  in  the  case  of 
hundreds,  the  service  is  on  the  high  constable  (/)  ;  and 
limited  companies  are  served  in  the  way  appointed  by 
statute  ig), — that  is  to  say,  the  writ  is  either  to  be  left  at 
the  registered  office  of  the  company,  or  is  to  be  sent  by 
post  to  the  registered  office  of  the  company  in  a  prepaid 
letter  addressed  to  the  company  (/*). 

Where  personal  service  can  be  effected,  but  for 
some  reason  or  other  cannot  be  promptly  effected,  the 
plaintiff  may  obtain  an  order  for  substituted  or  other 
service,  or  for  the  substitution  of  notice  for  service  (f), — 
which  order  will  be  obtained  on  an  affidavit  showing 
sufficient  grounds  for  it  (/,),  as  that  the  defendant  is  in 
present  communication  with  the  proposed  substitute,  or 
(as  the  case  may  be)  that  the  notice  proposed  to  be  given 
will  come  under  the  defendant's  observation  (V). 

And  assuming  the  action  to  be  one  within  the  jurisdiction 
of  the  court  (m),  if  the  plaintiff  desires  to  serve  the  writ 

(c)  Ord.  ix.  r.  9.  («)  Ord.  ix.  r.  2. 

(d)  Ord.  xlviii.  r.  3.  (Ic)  Ord.  x. 

(e)  Ord.  ix.  r.  8.  (I)  Ex   parte    Warburg,  In    re 
if)  Ibid.  Whalley,  24  Ch.  Div.  364. 

(g)  Ibid.  (m)  Bree\.Marescaux,1  (^.'R.D. 

(h)  Companies  Act,  1862,  s.  62.       434. 
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upon  (or  to  give  notice  of  it  to)  a  defendant  out  of  the 
jurisdiction,  he  must  obtain  an  order  giving  him  leave  to 
do  so, — which  order  will  be  obtained  on  an  affidavit 
showing  in  what  place  or  country  the  defendant  is,  and 
whether  or  not  he  is  a  British  subject  ;  and  showing  also 
the  bond  fide  nature  of  the  plaintiiTs  claim  in  the  action  ; 
and  showing  also  the  ground  on  which  he  asks  for  the 
order  (n).  And  by  Order  XI.  rule  1,  service  out  of  the 
jurisdiction  may  be  allowed  in  the  following  cases, — and  in 
no  others  (o), — that  is  to  say  : — Firstly,  when  the  whole 
action  regards  land  within  the  jurisdiction  ;  Secondly, 
when  the  whole  action  regards  the  construction,  rectifica- 
tion, specific  performance,  or  rescission  of  some  contract 
(or  other  document)  relating  to  land  within  the  jurisdiction, 
or  is  otherwise  for  the  enforcement  of  some  liability 
affecting  such  land  ;  Thirdly,  where  the  defendant  is 
domiciled  or  ordinarily  resident  within  the  jurisdiction  ; 
Fourthly,  where  the  action  is  for  the  administration  of  the 
estate  of  a  deceased  person  whose  domicile  was  English  at 
the  time  of  his  death,  or  is  for  the  execution  of  the  trusts 
of  some  written  instrument,  and  the  execution  is  governed 
by  the  law  of  England,  and  relates  to  property  within  the 
jurisdiction,  and  the  defendant  is  a  trustee  of  the  instru- 
ment ;  Fifthly,  where  the  action  is  for  breach  within  the 
jurisdiction  of  any  contract,  wherever  made,  which, 
according  to  its  terms,  was  to  be  performed  within  the 
jurisdiction  ;  Sixthly,  where  the  action  is  for  an  injunction 
to  operate  within  the  jurisdiction  ;  or  Seventhly,  where 
the  action  is  properly  brought  against  some  other  person 
duly  served  within  the  jurisdiction,  and  the  party  to  be 
served  abroad  is  a  necessary  or  proper  party  to  the  action. 
But  as  regards  the  fifth  of  these  groups  of  cases,  the 
service  cannot  be  directed  in  Scotland  or  Ireland  in  any 
<;ase, — although,    as    regards    all    the    other   groups,    the 

{n)  Ord.  xi.  (o)  Ord.    xi.    r.  2  ;    Lenders   v. 

Aii(/er.son,  12  Q.  B.  D.  50. 
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question  is  simply  one  of  convenience  as  regards  service 
in  either  of  these  two  countries. 

At  the  time  of  first  issuing  the  writ,  or  within 
twelve  months  thereafter,  the  plaintiff  may  issue  one  or 
more  concurrent  writ  or  writs,  with  a  seal  containing  the 
word  "  Concurrent,"  impressed  on  each,  such  seal  showing 
also  the  date  when  the  concurrent  writ  was  issued  ;  and 
a  concurrent  writ  is  in  force  so  long  as  the  original  writ 
is  in  force,  and  no  longer  (p)  ;  and  as  the  original  writ 
is  in  force  for  one  year  only  (g),  but  may  be  kept  in  force 
for  an  indefinite  time  beyond  the  year  by  successive 
renewals  thereof  in  manner  to  be  presently  explained,  the 
concurrent  writ  may  be  correspondingly  kept  in  force. 
A  writ  for  service  within  the  jurisdiction  may  be  issued 
concurrently  with  one  for  service  out  of  the  jurisdiction, 
and  vice  r-ersd  (r). 

In  case  the  defendant, — or,  where  there  are  co-defen- 
dants, any  defendant, — shall  not  have  been  served  with 
the  writ  (or  concurrent  writ),  the  plaintiff  may  apply  before 
the  expiration  of  the  year  for  an  order  for  the  renewal 
of  the  writ  (or  concurrent  writ)  ;  and  such  order  will  be 
obtained,  upon  summons  at  chambers,  supported  by  an 
affidavit  showing  that  reasonable  efforts  have  been  made 
to  serve  the  defendant ;  and  the  renewal  is  for  six  months  ; 
but  a  second  or  other  further  renewal  may  be  ordered  in 
the  like  manner  and  upon  the  like  grounds  at  any  time 
during  the  currency  of  the  last  preceding  renewal  (s). 
The  effect  of  renewing  the  writ  (or  concurrent  writ)  is  to 
keep  alive  the  action  for  all  purposes, — and  (among  these) 
to  prevent  the  statutes  of  limitation  becoming  a  bar  to  the 
remedy  (t). 

(p)  Ord.  vi.  r.  1.  (t)Doi/lev.Kaufma7i,  3  Q.B.Div. 

(q)  Ord.  viii.  r.  1.  7,  340  ;  In  re  Manchester  Economic 

{r)  Ord.  vi.  r.  2.  Building  Society,  24  Ch.  D.  488. 
(.s)  Ord.  viii.  r.  1. 
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And  as  regards  the  appearance  of  the  defendant  to 
the  writ  of  summons, — the  defendant  appears  by  leaving 
at  the  central  office  a  memorandum  which  purports  to 
authorize  the  proper  officer  to  enter  an  appearance  for 
him  ;  and  the  officer  seals  and  delivers  to  the  defendant 
a  duplicate  memorandum  of  appearance,  and  the  defendant 
thereupon  sends  to  the  plaintiff  (or  to  the  plaintiff's 
solicitor)  that  duplicate,  together  with  a  written  notice 
of  his  appearance  («).  The  memorandum  of  appearance 
must  contain  the  defendant's  solicitor's  business  address 
(or,  if  the  defendant  appears  in  person,  the  defendant's 
own  residential  address), — and  in  either  case  an  address  for 
service  (x).  Where  the  defendant  is  an  infant,  he  enters 
his  appearance  to  the  writ  by  his  guardian  ad  litem,  the 
fitness  of  such  guardian  to  act  as  such  being  verified  by 
his  solicitor's  affidavit  (3/)  ;  and  if  an  infant  makes  default 
of  appearance,  then  the  plaintiff,  after  the  expiration  of 
the  time  specified  for  appearance,  gives  six  clear  days' 
notice  of  his  intention  to  apply  to  the  court  for  the 
appointment  of  a  guardian  ad  litem  to  such  infant, — 
such  notice  being  first  served  upon  (or  at  the  dwelling- 
house  of)  the  person  who  is  in  charge  of  him  when  the 
writ  is  served,  and  being  further  served  (when  the  infant 
is  not  in  charge  of  his  father  or  guardian)  upon  (or  at 
the  dwelling-house  of)  his  father  or  guardian  (if  any)  {z). 

If  the  writ  of  summons  is  indorsed  with  a  claim  for 
the  recovery  of  land,  the  landlord  (although  not  a  defen- 
dant) may,  upon  an  affidavit  of  his  actual  or  constructive 
possession,  obtain  an  order  giving  him  leave  to  appear 
(and  defend)  ;  and  thereupon  he  leaves  his  memorandum 
of  appearance  at  the  central  office,  and  gives  notice  thereof 
to  the  plaintiff  ;  and  after  that,  he  is  named  as  a  defendant, 
and  is  treated  as  such  in  all  the  subsequent  stages  of  the 

(u)  Orel.  xii.  r.  9.  (y)  Ord.  xvi.  r.  18. 

(x)  Ibid.  TV.  10,  11.  (2)  Ord.  xiii.  r.  1. 

S.C. — VOL.  III.  2   L 
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action  (a).  And  in  his  memorandum  of  appearance,  he 
is  required  to  state  that  he  appears  as  landlord  ;  and  he 
may  also  (if  the  fact  is  so)  state,  that  he  limits  his  defence 
to  any  (specified)  part  of  the  premises  (b).  And  as 
regards  partners  sued  in  the  name  of  their  firm,  they 
appear  individually  and  in  their  own  names  (c), — a  rule 
which  applies  to  one  individual  trading  under  (and  sued 
in)  the  firm  name  (d). 

In  case  the  memorandum  of  appearance  contain  no 
"  address  for  service,"  it  will  be  rejected  (e)  ;  and  in  case 
the  address  given  as  the  residential  address  of  the  defen- 
dant is  fictitious  or  illusory,  the  plaintiff  may  obtain  an 
order  setting  it  aside  (/  ). 

In  lieu  of  appearing, — and  without  first  appearing, — 
the  defendant  may  apply  to  set  aside  the  service  of  the 
writ  upon  him,  and  (for  that  purpose)  to  discharge  the 
order  (if  any)  which  purports  to  authorize  such  service  (cf), 
— e.g.,  when  the  provisions  as  to  service  out  of  the  juris- 
diction have  been  disregarded  ;  and  a  defendant  may 
also, — in  a  proper  case,  that  is  to  say,  where  he  is  a  mere 
custodian  of  the  subject  matter  in  dispute, — issue  an 
interpleader  summons  in  lieu  of  appearing  to  the  writ  (h) ; 
also,  where  (in  a  suit  against  partners)  anyone  has  been 
served  as  a  partner,  and  he  denies  that  he  is  a  partner,  he 
may  (and  should)  enter  a  conditional  appearance  (i). 

Supposing  service  to  have  been  duly  effected,  then,  for 
default  of  appearance  to  the  writ  (if  there  should  b"e 
default),  judgment  may  (in  certain  cases)  be  at  once 
entered  for  the  relief  claimed  by  the  indorsement  of  claim 


(a)  Ord.  xii.  rr.  25—27.  (/)  Orel,  xii.,  r.  12. 

(b)  Ibid.  r.  28.  (y)  Ibid.  r.  30. 

(c)  Ord.  xlviiia.  r.  5.  (A-)  Ord.  Ivii.  r.  4. 

(d)  Ibid.  r.  11.  (i)  Ord.  xlviiia.  r.  7. 
<e)  Ord.  xii.  r.  12. 
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on  the  writ, — that  is  to  say: — if  the  writ  is  spec/allij  indorsed 
under  Order  III.,  rule  6, — or  if  the  indorsement,  although 
not  special,  is  for  a  liquidated  demand, — the  plaintiff  on 
filing  an  affidavit  of  service,  is  entitled  to  sign  final 
judgment  (X;)  for  any  sum  not  exceeding  the  sum  indorsed 
on  the  writ,  together  with  interest  (I)  and  costs  ;  and 
where  the  claim  is  by  a  landlord  for  the  recovery  of  the 
possession  of  laud  (the  defendant  being  his  own  tenant, 
or  a  sub-tenant  of  such  tenant),  the  judgment  is  for  the 
recovery  of  such  possession,  with  or  without  (according 
to  the  tenor  of  the  indorsement  of  claim)  mesne  profits, 
arrears  of  rent,  or  damages  for  breach  of  contract  (m). 
But  all  judgments  for  default  of  appearance  will  be  set 
aside,  upon  terms, — at  least,  in  general  (n). 

And  where  the  claim  indorsed  on  the  writ  is  for  the 
detention  of  goods  and  pecuniary  damages,  and  the  defen- 
dant fails  to  appear,  then  the  plaintiff,  on  filing  an  affidavit 
of  service  or  (as  the  case  may  be)  of  notice  in  lieu  of 
service,  may  enter  an  interlocutory  judgment  in  respect 
of  his  claim,  and  obtain  a  writ  of  inquiry  to  assess  the 
damages,  or  an  order  that  they  be  otherwise  ascertained  (o). 
And  here  we  may  conveniently  notice,  that  in  all  cases 
of  account  (e.g.,  a  partnership,  or  executorship,  or  trust 
account),  where  the  plaintiff  in  the  first  instance  desires  to 
have  an  account  taken,  he  is  to  indorse  the  writ  with  a 

(k)  Ord.  xiii.  r.  3,  grounded  on  665  ;     Paxton    v.     Baird,    [1893] 

the  15  &   16  Vict.   c.  76,  s.  27,—  1  Q.  B.  139. 

prioi"  to  which  Act,  until  a  defen-  (m)  Ord.  xiii.  rr.  8,  9;  Dauhuz  v. 

dant  had  appeared,  no  judgment  Laviiiyton,    13    Q.     B.     D.    347 ; 

in  the  action  could  be  awarded  ;  Arden  v.  Boijce,    [1894]    1   Q.   B. 

but  the  plaintiff  caused  an  appear-  796;     Southport      Tramways    v. 

ance  to  be  entered  for  him  (com-  Gandy,  [1897]  2  Q.  B.  66. 
monly  known  as   an   appearance  (n)  Ord.   xiii.   r.    10  ;     Watt    v. 

•sec.   stat.,   from  its   having   been  5ante<<.  3  Q.  B.  D.  183,  363  ; /?i(r- 

authorized  by  the  12  Geo.  1,  c.  29).  <joine  v.  Taylor,  9  Ch.  D.  1. 

{I)  As  to  interest  in  such  cases,  (o)  Ord.  xiii.  r.  5. 

see   Rodicay  v.  Lucas,    10  Exch. 

2  L  2 
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claim  that  such  account  be  taken, — and  in  that  case,  an 
order  for  the  account  may  be  forthwith  obtained, — as  well 
upon  default  of  appearance,  as  also  if  there  is  no  such 
default  (p). 

And  even  where  the  defendant  has  duly  appeared  to  the 
writ, — the  writ  having  been  specially  indorsed  under 
Order  III.  rule  6, — the  plaintiff  may  apply  under 
Order  XIV.  rule  1,  for  an  order  giving  him  leave  to  sign 
final  judgment  ;  and  where,  upon  any  such  application, 
leave  is  given  to  the  defendant  to  defend  whether 
conditionally  or  unconditionally,  the  judge  who  gives  the 
leave  is  to  give  at  the  same  time  specific  directions,  as  to 
the  further  conduct  of  the  action, — that  is  to  say,  as  regards 
pleadings,  particulars,  and  admissions  ;  discovery  and 
interrogatories  ;  inspection  of  property  and  of  documents  ; 
and  place  and  mode  of  trial, — equally  as  upon  the 
Summons  for  Directions  to  be  presently  mentioned  (q)  ; 
and  in  particular  he  may  order  the  action  to  be  forthwith 
set  down  for  trial,  and  to  be  put  in  the  "  Short  List,"  being 
a  list  of  all  the  actions  (ripe  for  trial)  in  which  a  prolonged 
trial  appears  not  to  be  necessary  (r)  ;  and  this  procedure 
is  available  in  most  commercial  cases, — but,  of  course,  it  is 
not  available  when  a  jury  is  wanted. 

In  every  action  (including,  in  general,  actions  proceeding 
even  in  the  Chancery  Division),  a  general  "  Summons  for 
Directions  "  (returnable  in  not  less  than  four  days)  is  to  be 
issued  (s), — either  party  being  at  liberty  to  issue  it  ;  and  if 
the  plaintiff  does  not,  within  fourteen  days  after  the  defen-" 
dant's  appearance  to  the  writ,  issue  this  summons, — then 
(assuming  that  the  plaintiff  has  not  applied  for  judgment 
under  Order  XIV.,  in  cases  to  which  the  Short  Cause  List,  as 


(p)  Ord.  iii.  r.  8  ;  Ord.  xv. 
Bennett  v.  Bowen,  20  Ch.  D.  538 
Davien  v.  Smith,  28  Ch.  D.  650 
Blake  v.  Harvey  -9  Ch.  D.  817. 


(q)  Ord.  xiv.  r.  8. 

(r)  Ihid. 

(s)  Ord.  XXX.  r.  1. 
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above  explained,  is  applicable),— the  defendant  may  apply 
to  dismiss  the  action  ;  and  on  such  latter  application,  the 
action  will  (in  a  proper  case)  be  dismissed,  but  the  appli- 
cation will  more  usually  be  simply  treated  as  a  summons 
for  directions.  And  on  the  summons  for  directions,  the 
court  is  to  give  (so  far  as  it  is  possible  then  to  give)  all 
proper  directions,  as  to  the  delivery  of  pleadings  and 
particulars  ;  and  as  to  the  making  of  admissions,  or  as  to 
discovery,  interrogatories,  inspection  of  documents,  and 
inspection  of  property,  and  as  to  commissions  and  the 
examination  of  witnesses  ;  and  as  to  the  place  and  mode 
of  trial  ;  and  no  affidavit  is  to  be  used  in  support  of  the 
summons,  unless  where  the  court  requires  it  (<).  Also,  on 
the  plaintiff's  summons,  the  defendant  may  obtain  any 
necessary  directions,  or  even  any  {^''just  aiui  convenient  ") 
interlocutory  order  ;  and  conversely,  the  plaintiff,  on  the 
defendant's  summons  (u). 

Also,  by  the  Rules  of  November,  1893,  a  plaintiff  may 
indorse  on  the  writ  a  notice  of  his  intention  to  proceed  to 
trial  without  pleadings  ;  and  in  that  case,  no  pleadings  are 
to  be  delivered,  unless  the  judge  shall  (on  the  defendant's 
application)  order  them  to  be  delivered  {x)  ;  but  when 
there  is  no  such  indorsement  of  the  intention  to  proceed  to 
trial  without  pleadings,  or  if  the  judge  should  (notwith- 
standing such  indorsement)  order  pleadings  to  be  delivered, 
the  plaintiff  in  due  course  delivers  his  statement  of  claim, 
— and  he  must  do  so,  if  the  defendant  requires  one,  and  he 
may  do  so,  whether  the  defendant  requires  one  or  not  {y). 

Where  several  actions  instituted  by  the  same  plaintiff  or 
plaintiffs  are  pending  in  the  same  division  of  the  court,  and 
the  question  (or  questions)  in  dispute  are  substantially 
the  same  in   all   the  actions,    the   court    will,    upon    the 


{t)  Old.  XXX.  r.  3.  (a;)  Ord.  xviiia.  r.  8. 

(u)  Ibid.  r.  4.  (y)  Ord.  xx.  rr.  16,  Id 
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application  of  the  divers  defendants,  and  so  soon  as  they 
have  appeared,  order  the  several  actions  to  be  consoli- 
dated (z)  ;  and  in  the  consolidation  order,  the  applicants 
jointly  and  severally  undertake  to  abide  by  the  verdict  or 
judgment  to  be  given  in  the  consolidated  action  ;  and, 
after  the  consolidation  order,  the  plaintiff  must  proceed  to 
verdict  or  judgment  in  the  consolidated  action  ;  and  any 
of  the  parties  may,  after  verdict  and  judgment,  move  for  a 
new  trial,  or  by  way  of  appeal  therefrom.  Also,  usually, 
where  several  actions  by  different  plaintiffs  are  pending  in 
the  same  division  against  the  same  defendant,  the  court 
will,  in  general, — scil.,  where  the  question  in  dispute  is 
substantially  the  same  in  all  the  actions, — select  one  of  the 
actions  as  a  test  action,  the  divers  plaintiffs  agreeing  to  try 
that  action  first  and  to  accept  the  result  therein  as  decisive 
of  all  the  actions  ;  and  the  trial  of  the  other  actions  will 
meanwhile  be  directed  to  stand  over  (a). 

Where  a  defendant  is  within  the  jurisdiction  at  the  time 
the  writ  is  issued,  but  he  is  suspected  of  an  intention  to 
go  out  of  the  jurisdiction  before  final  judgment  can  be 
obtained  in  the  action,  the  plaintiff  may  obtain  an  order 
for  the  arrest  of  the  defendant,  for  a  period  not  exceeding 
six  months  or  until  he  has  given  security  not  to  go  out  of 
the  jurisdiction  without  the  leave  of  the  court  (b)  ;  and 
this  order  may  be  obtained  ex  parte,  at  any  time  between 
the  commencement  of  the  action  and  the  judgment, — the 
plaintiff  showing,  by  affidavit,  that  he  has  a  good  cause 
of  action  to  the  amount  of  50/.  or  upwards,  that  there 
is  reasonable  ground  for  his  suspicion  of  the  defendant's 
intention  to  go  out  of  the  jurisdiction,  and  that  his  (the 
defendant's)  absence  will  materially  prejudice  the  plaintiff 

(2)  Ord.  xlix.  r.  8.  (h)  32   &,   33  Vict.  c.  62,  s.  6 ; 

(a)  Amosv.  Chadwick,  4Cli.  D.  Ord.  Ixix.  r.  1  ;  Drover  v.   Beyer, 

869  ;  9  Ch.  D.  459  ;  and  Rohinfion  13  Ch.  D.  242  ;  Col ver son  v.  Bloom- 

V.  Chadwick,  7  Ch.  D.  878.  feld,  29  Ch.  Div.  341. 
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in  the  prosecution  of  his  action.  And  under  the  order  so 
obtained,  the  sheriff  of  the  county,  in  which  the  action  is 
to  be  tried,  arrests  the  defendant,  and  the  defendant  remains 
in  custody  for  the  time  mentioned  in  the  order,  or  until 
final  judgment  in  the  action  (c), — -or  until  the  defendant 
shall,  by  bond  (d),  or  otherwise,  have  given  security  to  the 
plaintiff's  satisfaction  ;  and  this  proceeding  is  in  lieu  of 
the  special  bail,  which  used  to  be  given  upon  a  writ 
of  capias  ad  resj)ondendum  according  to  the  practice  in  use 
before  the  Judicature  Acts  (<?),  and  which,  in  the  Mayor's 
Court  of  London,  was  known  by  the  name  of  foreign 
attachment  (/). 

II.  The  Pleadings. — ^We  are  now  arrived  at  the 
pleadings  in  an  action ;  and  before  entering  upon  them,  we 
will  premise  (as  regards  the  parties  to  an  action),  that  all 
persons  may  be  joined  as  plaintiffs  in  whom  any  right  to 
relief  (in  respect  of,  or  arising  out  of,  the  same  transaction 
or  series  of  transactions^  is  alleged  to  exist,  whether  jointly, 
severally,  or  in  the  alternative, — scil.^  where  if  there  were 
separate  actions  (instead  of  one  action)  a  common  question 
of  law  or  of  fact,  material  to  the  decision,  would  arise  {g), — 
the  defendant  being,  however,  entitled,  in  general,  to  his 
costs  occasioned  by  any  misjoinder  Qi)  ;  and  the  court  may, 
at  any  stage  of  the  proceedings,  order  any  parties  (plaintiffs 
or  defendants)  to  be  struck  out  or  added  {i)  ;  but  a 
plaintiff  may  only  be  joined,  if  he  consent.  Also,  infants 
sue  by  their  next  friends,  and  defend  by  their  guardians 

(c)  Hume  v.  Druyff,  Law  Rep.  (g)  Ord.  xvi.  r.  I  {\^2&) ; Smurth- 
8  Exch.  214.  loaite  v.  Hannay,  [1894]  A.  C.  494  ; 

(d)  Belts  X.  Smyth,  2  Q.  B.  113.  Carter  v.    Righy,  [1896]  2  Q.  B. 

(e)  Gibson  v.  Spalding,  11  Mee.  113;  and  »S<ro«rf  v.  2/awso7t,  [1898] 
&  W.  173  ;  Stein  v.  Valkenhuysen,  2  Q.  B.  44. 

1  Ell.  Bl.  &  El.  65 ;  Levy  v.  Lovell,  ni\  Qrd   xvi   r    1 

14Ch.D.234.  (i)md.v.n'    ' 

(/)  Mayor  of  London  v.  Joint 
Stock  Bank,  6  App.  Ca.  393. 
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ad  litem  (k)  ;  and  lunatics  so  found  sue  by  (and  are  sued 
by)  their  committees,  both  the  lunatic  and  the  committee 
being  made  co-plaintiffs  or  co-defendants  (/).  Married 
women  used  to  sue  by  their  next  friends,  and  to  be  sued 
by  themselves  and  their  husbands  ;  but  they  now  sue  and 
are  sued  exactly  like  single  women  (m). 

By  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict, 
c.  76),  great  alterations  were  introduced  into  the  pleadings 
in  an  action, — the  object  of  the  reform  being,  to  establish 
a  method,  built  indeed  on  the  old  foundations,  but  with  an 
improved  design  as  regards  simplicity  and  despatch  {n)  ; 
and  under  the  Judicature  Acts,  the  rules  of  pleading  have 
been  again  remodelled  ;  but  the  general  result  (or  object) 
of  the  pleadings  is  still  the  same,  namely,  to  develop  the 
point  or  points  in  controversy  between  the  parties,  that  is 
to  say,  the  issues  (o)  ;  and  when  this  result  is  attained,  the 
parties  are  said  to  be  at  issue, — which  issue  may  be  either 
an  issiie  in  laic  or  an  issue  in  fact. 

For  the  purpose  of  arriving  at  the  issue,  it  is  a  rule  of 
pleading,  that  the  pleadings  or  mutual  allegations  shall 
always  consist  of  matters  of  fact,  and  of  fact  only — for 
matters  of  laio  are  judicially  noticed  by  the  courts.  It  is 
also  a  rule  of  pleading,  that,  in  their  allegations  of  fact,  the 
pleaders  are  to  abstain  from  any  statement  of  the  evidence 
by  which  the  fact  is  to  be  established, — for  matter  of 
evidence  is  superfluous  so  far  as  the  object  of  pleading  is 

(^')  Ord.  xvi.  r.  16.  properly  special  pleading  ;  which 

(/)  Ihid.  r.  17.  was   a   system    of   high   intrinsic 

(m)  Ibid.  r.  16.  value,    developing    the    point    in 

(?i)  From  a  period  of  very  re-  controversy,  with  the  severest  pre- 

mote  antiquity,  down  to  1852,  the  eision,  and  materially  shortening 

"  pleadings  "    were    of    a    highly  the  duration  of  the  trial  ;  but  it 

artificial  character  ;  and  had  been  was  carried  to  excess. 

elaborated,  during  many  successive  (o)  Thorp     v.    HokUworth,     3 

centuries,  into  a  regular  system  or  Ch.  D.  639  ;    Pierry  v.  Young,  15 

science   called  pleading,  or   more  Ch.  D.  475. 
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concerned, — which  is  merely  to  ascertain  the  question  or 
issue, — to  be  determined  hereafter,  i.e.,  at  the  hearin;^ 
or  trial  (p).  It  is  also  a  fundamental  principle  of  pleading, 
that  every  allegation  of  fact  in  any  pleading  in  an  action, 
if  not  denied  specifically  or  by  necessary  implication,  or 
stated  to  be  not  admitted,  in  the  next  succeeding  pleading 
of  the  opposite  party,  shall  be  taken  (excepting  as  against 
infants  or  lunatics)  to  be  admitted  {q), — but  where  a  reply 
or  rejoinder  merely  joins  issue,  that  is,  in  the  general  case, 
a  sufficient  general  denial. 

The  first  pleading  is  the  statement  of  claim  (r)  ;  which 
corresponds  to  the  old  declaration  (in  the  Queen's  Bench 
Division)  and  to  the  old  bill  of  complaint  (in  the  Chancery 
Division)  ;  and  if  the  plaintiff  proposes  to  have  the  action 
tried  elsewhere  than  in  Middlesex,  he  must  name  the 
county  or  place  in  which  he  proposes  that  the  action  shall 
be  tried, — in  which  latter  case,  the  action  shall,  unless 
a  judge  otherwise  orders,  be  tried  in  the  county  or  place 
so  named  (s).  Under  the  practice  formerly  in  use,  the 
venue  (that  is,  place  for  trial)  in  every  local  action  must 
have  been  the  county  wherein  the  cause  of  action  really 
arose,— although,  in  transitory  actions,  the  plaintiff  was 
allowed  to  lay  the  venue  where  he  pleased,  subject  to  the 
right  of  the  defendant  to  apply  to  have  it  changed  (t)  ;  but 

(p)  The  rules  of  pleading  under  (q)  Ord.  xix.  r.  13  ;  Tildesleyv. 

the  Judicature  Acts,  direct  that  Harper,  13  Ch.  D.  393. 

the  court  or  a  judge  may,  at  any  (»•)  Ord.  xix.  r.  2. 

stage  of  the  proceedings,  strike  out  (s)  Ord.    xxxvi.    r.     1.      When 

or  amend  anything  scandalous,  or  there  is  no  statement  of  claim,  a 

which    tends    to    prejudice,    em-  place  of  trial  other  than  Middlesex 

barrass,  or  delay  the  fair  trial  of  may    be    specified    in    a  written 

the  action  (Ord.  xix.  r.  27)  ;  and  notice  to  that  efiect  given  by  the 

&\\    such    amendments   are  to  be  defendant   within   six  days   after 

made  as  may  be  necessary,  for  the  his   appearance  ;  or   the   plaintiff 

purpose   of  determining  the  real  may  have  specified  it  in  his  writ 

questions    or     question     in    con-  of  summons. 

troversy    between     the     parties  (t)  Church  v.  Bamett,  Law  Rep. 

^Ord.  xxviii.  r.  1).  6  C.  P.  116. 
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there  is  now  no  "local  venue"  for  the  trial  of  any 
action  (u).  The  statement  of  claim  alleges,  in  a  narrative 
form,  and  in  distinct  and  numbered  paragraphs,  and  as 
briefly  as  is  consistent  with  the  nature  of  the  case,  the  facts 
and  circumstances  upon  which  the  plaintiff  relies  and 
under  which  his  claim  arises,  and  adds  thereto  a  claim  for 
the  relief  or  remedy  which  is  desired  (.7;). 

After  the  plaintiff  has  delivered  his  statement  of  claim, 
it  is  the  defendant's  turn  to  consider  in  what  manner  it 
shall  be  encountered  ;  and  he  is  to  address  himself  to  this 
subject  in  the  following  manner  : — If  the  statement  of 
claim  appears  on  the  face  of  it  substantially  insufficient, 
in  point  of  law,  to  entitle  the  plaintiff  to  what  he  claims, — 
in  other  words,  if  it  does  not  show  any  cause  of  action — the 
defendant  used  to  demur  (y), — that  is,  used  to  deliver 
a  written  formula,  called  a  demurrer  (from  demorarl), 
importing  that  he  denied  such  sufficiency  on  some  ground 
therein  stated  (z)  ;  but  as  from  the  24th  October,  1883, 
demurrers  {eo  nomine)  have  been  abolished  ;  and  it  is  now 
provided,  that  (in  lieu  of  demurring)  the  defendant  shall 

(u)  Ord.  xxxvi.  r.  1.  (y)  Metropolitan  Railway  Com- 
ix) Some  forms  of  statements  of  pany  v.  Defries,  2  Q.  B.  D.  389. 
claim  in  actions,  and  the  appro-  (2)  Prior  to  the  Common  Law 
priate  subsequent  pleadings,  are  Procedure  Act,  1852  (15  &  16  Vict, 
given  in  Appendices  (C),  (D),  and  c.  76),  ademurrer  was  either  (/ejiera^ 
(E),  Orders  and  Rules  of  1883.  or  .s;pe«a^;  that  is,  iteither objected 
The  actions  selected  as  specimens  in  general  terms  only,  oritsetforth 
comprise  those  for  "an  account  some  particular  objection  ;  and,  by 
stated";  "on  a  bill  of  exchange";  27  Eliz.  c.  5  and  4  &  5  Ann.  c.  3, 
"  for  false  imprisonment  "  ;  "for  all  objections  of  mere  form  were 
negligence";  "for  trespass  to  required  to  be  raised  by  way  of 
land"  ;  and  others, — including  special,  and  not  of  general,  de- 
some  which  ai'e  in  respect  of  murrer ;  but  under  15  &  16  Vict, 
actions  (as,  for  example,  "of  fore-  c.  76,  s.  51,  no  pleading  was  to 
closure,"  or  "for  administration  be  deemed  insufficient  for  any 
of  an  estate,")  belonging  to  the  defect  which  could  theretofore 
other  divisions  of  the  High  Court.  have    only    been   objected    to  by 

special  demurrer. 


CHAP.  X.^ — OF  THE  PROCEPIDINGS  IN  AN  ACTION.        523 

(by  motion  or  otherwise  in  a  summary  way)  raise  the 
question  of  the  sufficiency  in  law  of  the  pleading  (a).  If, 
on  the  other  hand,  the  statement  of  claim  appears  ex  facie 
to  show  a  good  cause  of  action,  then  the  defendant's  course 
is  to  state  his  defence, — the  general  object  of  which  is  to 
make  answer,  in  point  of  fact,  to  the  statement  of  claim  (/>)  ; 
and  if  he  states  no  defence,  within  the  time  allowed  by  the 
practice  of  the  court  for  that  purpose,  the  plaintiff  will 
be  entitled  either  to  enter  judgment  against  him  (r),  or  to 
apply  to  the  court  to  give  such  judgment  as  he  may  be 
entitled  to  on  his  statement  of  claim,  according  to  the 
nature  of  his  claim  {cl}. 

The  defence  might  formerly  have  been  either  dilatory  or 
peremptory, — a  dilatory  defence  having  been  one  founded 
on  some  matter  of  fact  unconnected  with  the  merits  of  the 
case,  and  a  peremptory  defence  having  been  one  founded  on 
the  merits.  Dilatory  defences  were  either  (1)  Pleas  to  the 
pirisdiction, — showing  that,  by  reason  of  some  matter 
therein  stated,  the  case  was  not  within  the  jurisdiction  of 
the  court  ;  or  (2)  Pleas  of  suspension, — showing  some 
matter  of  temporary  incapacity  to  proceed  with  the  suit, — 
the  effect  of  such  a  defence  (if  established)  being  to  defeat 
the  particular  action  but  to  leave  the  plaintiff  at  liberty  to 
commence  another  (e).  There  might  also,  formerly,  have 
been, — but  there  may  not  now  be  (/), — a  defence  or  plea 
in  abatement  of  the  action, — one  of  the  usual  grounds  for 

(a)  Ord.  XXV.  rr.  1,4;  Burstallv.  defective,  by  the  assignment, 
Beyfus,  26  Ch.  Div.  35.  creation,    or    devolution   of    any 

(b)  Ord.  xix.  r.  2.  estate  or  title  pendente  lite ;  but 

(c)  Ord.  xxvii.  rr.  2,4,6,7,8,9.  the  "successor  in  interest"  may 

(d)  Ord.  xxvii.  r.  11.  be  ordered  to  be  made  a  party  to 

(e)  Under  the  Judicature  Acts,  the  action  ;  and  the  action  is  then 
an  action  is  not  abated,  by  reason  continued  by  or  against  him,  or  is 
of  the  marriage,  death,  or  bank-  otherwise  disposed  of  as  may  be 
ruptcy  of  any  of   the  parties,  if  just.     (Ord.  xvii.  rr.  1 — 4.) 

the  cause  of    action    survive    or  (/)  Ord.  xxi.  r.  20. 

continue ;   and   does   not  become 
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such   a   defence  having   been  the   non-joinder   of  a   co- 
contractor. 

The  defences  to  an  action  on  the  merits  are,  of  course, 
various.  For,  firstly,  they  may  consist  of  a  denial  of  that 
which  is  alleged  by  the  plaintiff  in  his  statement  of  claim  ; 
and  (under  the  system  of  pleading  in  use  before  the  Judi- 
cature Acts)  defences  by  way  of  denial  might  have  been  by 
way  of  general  denial,  raising  (what  used  to  be  called)  the 
"  general  issue,"- — as,  for  example,  in  trespass  or  trespass 
on  the  case,  that  the  defendant  "  was  not  guilty  "  ;  in 
debt  on  bond,  that  "  it  was  not  his  deed  "  ;  in  certain  other 
cases  of  debt,  that  the  defendant  "  7wver  was  indebted  as 
alleged "  ;  and  in  assumpsit,  that  he  "  did  not  promise 
as  alleged."  By  the  present  rules  of  pleading,  however, 
it  is  not  sufficient  for  a  defendant  in  his  defence  to  deny 
generally  the  facts  alleged  by  the  statement  of  claim  ;  but 
each  allegation  of  fact,  of  which  the  truth  is  not  admitted, 
must  be  dealt  with  specifically  (^), — the  general  issue  "woi 
fjuilty  hy  statute''^  being,  however,  preserved  (A). 

Again,  secondly,  defences  on  the  merits  may  be  either  in 
justification  or  in  discharge  ;  and  a  defence  by  way  of  justi- 
fication (or  excuse)  was  where,  e.g.^  in  an  action  for  assault 
and  battery,  the  defendant  pleaded  son  assault  demesne  ;  or 
where,  in  an  action  for  slander,  the  defendant  pleaded 
that  the  words  spoken  were  true, — a  defence  in  justification 
showing  that  (in  effect)  there  never  was  any  right  of  action ; 
but  a  defence  by  way  of  discharge  always  showed  the 
cause  of  action  to  have  been  once  existing,  and  merely 
alleged  that  it  had  been  barred  by  matter  subsequent, — as 
by  payment,  or  release  ;  or  by  accord  and  satisfaction  ; 
or  by  set-off  ;  or  by  the  statutes  of  limitation. 

Or,  thirdly,  the  defendant  may  plead  by  way  of  counter- 
claim; that  is  to  say,  he  may  allege  that  he  (the  defendant) 

((/)  Ord.  xix.  r.  17.  (h)  Edwards  v.  Hodges,  15  C.  B.477. 
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has  a  claim  against  the  plaintiff,  for  which  ho  might  hring 
his  action  ;  and  under  the  Judicature  Acts,  it  is  provided, 
that  a  defendant  may  set  off  or, — by  way  of  counterclaim, 
— set  up  any  right  or  claim,  whether  legal  or  equitable, 
and  whether  sounding  in  damages  or  not,  which  he  may 
have  against  the  plaintiff  ;  and  such  set-oft'  or  counter- 
claim is  to  have  the  same  effect  as  a  statement  of  claim  in 
a  cross  action, — so  as  to  enable  the  court  to  pronounce  a 
final  judgment  in  the  same  action,  both  on  the  original 
and  on  the  cross  claim  ;  and  where  the  set-off  or  counter- 
claim of  the  defendant  is  established,  the  court  may,  if  the 
balance  be  in  defendant's  favour,  give  him  judgment 
for  that  amount,  or  may  otherwise  adjudge  to  the  defendant 
such  relief  as  he  may,  on  the  merits  of  the  case,  be 
entitled  to  (i). 

With  respect  to  all  defences  on  the  merits, — they  either 
traverse  (that  is,  deny)  the  matters  of  fact  alleged  in  the 
plaintiff's  statement  of  claim,  or  else  confess  and  avoid 
them  (that  is,  w^hile  admitting  them  to  be  true,  they  at  the 
same  time  show  some  new  matter  of  fact  which  obviates 
the  legal  effect  of  them).  For  example,  in  an  action  for 
an  assault  and  battery,  the  defence  may  consist  of  a  denial 
(i.e.,  traverse)  of  the  assault  alleged  ;  or  it  may  be  to  the 
effect,  that  the  defendant  was  first  assaulted  by  the  plaintiff, 
and  merely  defended  himself  (son  assault  demesne), — 
admitting  (or  confessing)  the  act  of  violence  on  the  part  of 
the  defendant,  but  avoiding  the  legal  liability  by  showing 
circumstances  of  excuse  or  justification  {k). 

There  are  also  certain  anomalous  defences  ;  e.g.,  in  an 
action  for  a  debt  or  liquidated  demand,  the  defendant  may 
avail  himself  of  the  defence  oi  tender, —ihai  is,  he  may  plead, 
that  he  has  been  always  ready  to  pay  the  demand,  and  that 

(»■)  Ord.   xix.  r.  3;  xxi.  r.  11  ;  [k)  Orel.  xix.  r.  27. 

36  &  37  Vict.  c.  66,  s.  24. 
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before  the  commencement  of  the  action  he  tendered  it  to 
the  plaintiff,  and  now  brings  it  into  court  ready  to  be  paid 
to  him.  And  in  any  action  brought  to  recover  a  debt  or 
damages,  the  defendant  may  plead  i:>ayment  into  court,  as 
that  he  brings  a  certain  sum  of  money  into  court,  ready 
to  be  paid  to  the  plaintiff,  and  that  it  is  enough  to  satisfy 
the  plaintiff's  claim  (Z).  A  defendant  may  also,  in  a 
proper  case,  raise  the  defence  of  estoppel,  as  that  the 
plaintiff  ought  not  to  be  permitted  to  make  a  certain 
allegation,  because  he  has  formerly  done  some  solemn  act 
involving  an  assertion  to  the  contrary  (m).  And  as  regards 
all  these  defences,  it  is  evident,  that  they  are  in  the  nature 
of  exceptions  to  the  general  classification  above  stated  ; 
for  in  the  two  first  (admitting,  as  they  do,  the  right  of 
action),  there  is  a  confession,  without  avoidance  ;  and 
in  the  last,  there  is  neither  traverse,  confession,  nor 
avoidance  (w). 

The  statement  of  defence  being  delivered,  it  is  then  to 


(I)  Ord.  xxii.  ;  Greaves  v.  Flem- 
ing, 4  Q.  B.  D.  226  ;  Buckton  v. 
Higg.s,  4  Exch.  D.  174  ;  Hawhes- 
ley  V.  Bradshaic,  5  Q.  B.  D.  302  ; 
Heatley  v.  Neivton,  19  Ch.  D.  326. 

(m)  The  most  usual  estoppel  is 
by  deed  ;  and  there  are,   besides, 
two    other    species    of    estoppel, 
namely  : — estoppel  by  record,  and 
estopi^el  by  matter  in  pais, — the 
first  obtaining  wliere  any  fact  is 
alleged  in  a  court  of  record,  or  any 
judgment  is  given  therein  ;    and 
the    second   obtaining  where  the 
act  is  done  out  of  court  ( Wilkin- 
son V.  Blades,  [1896]  2  Ch.  788 
Plowd.  434 ;  Co.  Litt.  260,  352  a 
Pargeter  v.  Harris,  7  Q.  B.  708 
Be  Mora  v.  Concha,  29  Ch.  Div. 
268). 

(n)  Prior  to  the  Common  Law 


Procedure  Act,  1852  (15  &  16  Vict, 
c.  76,  s.  64),  it  was  a  rule  in 
pleading,  that  the  defendant  could 
not  plead  specially  such  matter  as 
amounted  in  effect  to  the  general 
issue,  but  he  must  have  pleaded 
the  general  issue  in  terms, —  it 
being,  at  that  time,  essential  to 
the  nature  of  a  special  (or  affirma- 
tive) plea,  that  the  matter  of  it 
should  be  such  as  to  give  colour 
to  the  plaintiff's  claim,  and  a  plea 
wliich  gave  no  colour  was  required 
to  be  by  way  of  traverse.  This 
rule,  however,  might  be  evaded, 
by  expressly  giving  colour  to  the 
plaintiff, — colour  thus  expressly 
given  curing  the  want  of  implied 
colour,  which  wouki  otherwise 
have  vitiated  the  plea. 
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be  encountered  by  the  plaintiff  ;  and  ho  is  put  to  the  same 
alternative  as  the  defendant  was  with  regard  to  the  state- 
ment of  claim, — that  is  to  say,  he  must  either  proceed  as 
by  w^ay  of  demurrer  thereto,  for  substantial  insufficiency 
of  the  defence  in  point  of  law  or  equity  ;  or  he  must  reply 
by  pleading  some  matter  of  fact.  If  the  plaintiff  replies, 
he  must,  in  general,  within  three  weeks  deliver  his  reply  to 
the  defendant  (o), — which  reply  may  be  either  a  traverse 
or  a  plea  in  confession  and  avoidance,  or  both  (/>)  ;  or 
the  plaintiff  may  reply  by  way  of  estoppel.  Or,  instead 
of  replying,  the  plaintiff  may  (by  way  of  new  assignment  or 
otherwise)  (5-),  amend  his  statement  of  claim  ;  and  he  may 
do  so,  without  any  order  for  the  purpose,  provided  he  do 
it  before  replying  (r).  And  to  the  whole  of  this  series 
of  pleadings  applies  the  general  rule,  that  neither  party 
may  (except  by  way  of  amendment)  depart  from  or  vary 
the  claim  or  defence  which  he  has  once  insisted  on, — 
for  such  a  departure,  or  inconsistent  pleading,  might 
occasion  endless  altercation  ;  and  therefore  the  reply 
must  support  the  statement  of  claim,  without  raising 
any  new  ground  of  claim  ;  nor  may  the  defendant,  in  his 
rejoinder,  allege  any  fact  inconsistent  with  his  defence  (s), 
— and  every  such  inconsistency  or  departure,  if  really  sub- 
stantial, would  be  a  ground  for  striking  out  the  pleading 
as  embarrassing  (t). 

(0)  Ord.  xxiii.  r.  1.  reb^Uter   by    the   defendant ;  and 

{p)    Hall    V.     Eve,    4    Ch.    D.  a  .surrebutter    on  the  part  of  the 

341.  plaintiff  ;    but  if  there  happened 

(g)  Ord.  xxiii.  r.  6.  to  be  pleadings  beyond  these  (a 

(r)  Ord.  xxvii.  r.  13  ;  Ord.  xxiii.  very  unusual  case),  they  were  not 

r.  4.     In  the  present  rule  of  plead-  distinguished     by    any     separate 

ing,  no  pleadings  beyond  the  reply  denominations. 

are  mentioned  by  any  distinctive  (.s)  Ord.  xix.  r.   16  ;  Bartlett  v. 

name;     but    under     the     former  Wells,  IB.  &  Smith,  836  ;  Brine  v. 

system,    there   was   recognized   a  Great  yVe-stern  liailway  Company, 

rejoinder  on  the  part  of   the  de-  2  B.  &  Smith,  402. 

fendant  to  the  replication  ;  a  sur-  (t)  Ord.  xix.  r.  16. 

rejoinder   from    the    plaintiff;     a 
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The  rejoinder,  if  any,  to  the  reply  must  be  delivered 
within  four  days  (w), — whereupon  the  pleadings  are  deemed 
to  be  closed  (.t*) ;  and,  in  fact,  no  pleading,  except  a  joinder 
of  issue,  may  be  pleaded  subsequent  to  reply,  unless  by 
leave  of  the  court,  and  upon  terms  (y).  Moreover,  a  reply 
(when  it  would  be,  as  it  usually  is,  a  mere  joinder  of  issue) 
need  not  be  delivered  at  all  (s). 

It  may,  however,  happen,  that  even  after  the  pleadings 
are  closed, — or  before  the  close  of  the  pleadings, — some 
new  matter  may  arise,  affording  a  defence  to  the  action 
upon  the  merits  (a), — as  that  the  plaintiff  has,  since  the 
commencement  of  the  action,  given  the  defendant  a  release ; 
and  in  such  cases,  the  defendant  (or  the  plaintiff,  if  such 
matter  arise  in  respect  of  a  counterclaim)  may  (by  leave) 
deliver  a  further  defence  or  (as  the  case  may  be)  a  further 
reply,  setting  forth  the  new  matter  (h)  ;  and  in  case  the 
opposite  party  shall  admit  the  sufficiency  of  the  further 
defence  or  further  reply,  he  may  do  so  (by  delivering  a 
confession  thereof);  and  he  is  (in  that  case)  entitled,  in 
general,  to  sign  judgment  for  the  costs  of  the  action 
previously  incurred  (c) ;  and  a  judgment  so  signed  is  like 
the  old  judgment  by  confession  or  judgment  in  cognovit 
actionem  (d). 

With  a  view  to  clearness  of  statement,  we  have  hitherto 
supposed  that  the  plaintiff's  statement  of  claim  comprises 
only  a  single  claim,  and  that  the  defendant  pleads  only  a 

(m)  Ord.  xxiii.  r.  3.  because    pleaded    since   the    last 

{x)  Ord.  xxiii.  r.  5 ;  Ord.  xxvii.  adjournment  of  the  court —such 

J.    J3  adjournments  having  been  formerly 

,   .   „    1         ...        „  called   continuances.     (Beddall   v. 

(y)0rd.xxm.r.2.  Maitland,  11  Ch.  D.  m.) 
(z)  Ord.  xxvii.  r.  13.  ^^j  q^^  ^^-^   ^.j.    ^^  ^ 

[a)  Formerly,    such    a    defence  (c)  Ibid.  r.  3. 

was  known  as  a  plea  puis  darrein  (^^j  Arch.  Pr.  13th  ed.,  p.  540. 

continuance,     being      so       named 
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single  defence  ;  but  the  plaintiff  may  have  occasion  to 
bring  forward  several  distinct  claims, — and  if  so,  he  may 
join  them  together  (cumulatively)  in  one  statement  of 
claim  (e) ;  and  although  (at  the  time  when  the  Judicature 
Acts  came  into  operation),  this  liberty  was  confined  to 
claims  in  the  same  right  and  between  the  same  parties,  the 
plaintiff  may  now  (since  these  Acts)  unite,  in  the  same 
action  and  in  the  same  statement,  several  causes  of  action, 
— subject  only  to  this,  that  (unless  by  leave)  no  cause  of 
action  may  be  joined  with  an  ejectment,  except  claims  for 
mesne  profits  or  for  arrears  of  rent  in  respect  of  the 
premises  or  the  like  (/)  ;  and  (unless  by  leave)  a  trustee 
in  bankruptcy  may  not  join  claims  in  his  offic-ial  with  claims 
in  his  individual  capacity  (g), — and  subject  also  to  this, 
that  if  it  appear  to  the  court  that  any  of  the  claims  cannot 
be  conveniently  tried  together,  separate  trials  thereof  may 
be  ordered  (/t).  So,  also,  the  defendant  may,  on  his  side, 
desire  to  bring  forward  several  distinct  matters  of  defence  ; 
and  he  may  do  so, — provided  he  do  not  thereby  embarrass 
the  plaintiff  (/).  It  used  also  to  be  competent  to  the 
defendant  to  demur  to  part  of  the  statement  of  claim, 
and  to  put  in  a  defence  to  the  other  part, — or  (after 
obtaining  leave  from  the  court  or  a  judge)  to  demur  and 
plead  to  the  same  matter  ;  and  he  may  apparently  still 
proceed  as  by  way  of  demurrer,  and  (at  the  same  time  or 
afterwards)  put  in  his  defence  or  (as  the  case  may  be)  his 
rejoinder, — provided  he  first  obtain  leave  to  do  so  ;  and 
the  plaintiff  may  exercise  similar  rights  on  his  part.  It  is 
obvious,  therefore,  that  the  pleadings  will  not  always  lead 
to  the  production  of  a  single  issue  only,  but  will  often  lead 
to  the  production  of  several  issues  ;  and  where  the  pleadings 

(«)  Such  cumulative  statements  (g)  Ord.  xviii.  r.  3. 

used  to  be  called  counts.  (h)  Ibid.  r.  1. 

(/)  Ord.     xviii.    r.    2 ;     15    &  (i)  Spurr  v.   Hall,  2  Q.  B.  D. 

16  Vict.  c.   76,  s.    41  ;   Davies  v.  615  ;     Berdan   v.    Greenwood,    3 

Davies,  1  H.  &  C.  451.  Ex.  D.  251. 

S.C. — VOL.  III.  2  M 
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do  not  (in  the  opinion  of  the  judge)  sufficiently  disclose 
the  issues  of  fact  in  dispute  between  the  parties,  he  may- 
direct  them  to  prepare  issues,  to  be  settled  by  himself  (k). 

Where  the  issue  raised  upon  the  pleadings  was  an  issue 
in  laic,  a  demurrer-book  used  to  be  made  up,  containing  so 
much  of  the  pleadings  as  were  required  to  show  the 
points  for  argument,  and  the  demurrer  was  then  entered  for 
argument  ;  but  now  no  demurrer-book  is  made  up,  and 
the  point  of  law  is  simply  argued  on  the  pleadings, — on  a 
day  for  that  purpose  appointed,  or  on  the  hearing  of  the 
demurrer-motion  (I) ;  but  a  special  case  may  also  be  stated 
for  the  purpose  (m). 

And  as  regards  special  cases  (raising  issues  of  law  for 
the  decision  of  the  court), — the  parties  may  (if  so  disposed) 
concur  in  stating  a  special  case ;  and  this  they  may  do 
immediately  after  writ  issued  (n),  the  defendant  first 
appearing,  of  course  :  Also,  at  any  time  before  or  at  the 
trial,  if  it  appear  to  the  court,  that  there  is  a  preliminary 
question  of  law  to  be  decided  and  that  the  proof  of  facts 
is  a  matter  subordinate  thereto,  the  court  may  order  the 
question  of  law  to  be  decided  on  a  special  case  sufficiently 
raising  it,  and  in  the  meantime  the  proof  of  facts  is 
stayed  (o). 

As  regards  the  plea  of  payment  into  court,— a  defence 
which  is  available  (under  Order  XXII.  rule  1)  in  any  action 
which  is  brought  to  recover  a  debt  or  damages, — Firstly, 
if  the  payment  into  court  is  made  before  delivering  defence, 
the  defendant  must  serve  the  plaintiff  with  a  notice  of  the 
payment  in,  and  the  notice  is  to  specify  the  claim  in  respect 
of  which  the  money  is  paid  in  (p)  ;  and  Secondly,  if  the 

(k)  Ord.  xxxiii.  r.  1  ;  Piercy  v.  Johnasson  v.   Bonhote,  2  Ch.    D. 

Young,  15  Ch.  D.  475.  298. 

{I)  Johnsto7i     V.     Johnston,    32  (n)  Ord.  xxxiv.  r.  1. 

W.  R.  1016 ;  33  W.  R.  329.  (o)  lUd.  r.  2. 

(;«)  Ord.  xxxiv  ;  Ord.  xxv.  r.  3  ;  (p)  Ord.  xxii.  r.  4. 
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payment  into  court  is  made  at  the  time  of  delivering  the 
defence,  the  defendant  must  (in  his  defence)  signify  the 
fact  of  payment  in,  specifying  also  the  claim  in  respect  of 
which  the  money  is  paid  in  (q\ — and  so,  in  the  case  of 
a  tender  before  action  (r).  The  money  paid  in  will  be  paid 
out  to  the  plaintiff  on  his  request  (s), — that  is  to  say,  in 
the  following  cases : — (1)  Where  the  payment  in  has  been 
made  before  defence  ;  or  (2)  Where  the  payment  in  has 
been  made  at  the  time  of  delivering  the  defence,  and  there 
is  no  denial  of  liability  in  the  defence  ;  or  (3)  Where  the 
payment  in  has  been  made  at  the  time  of  delivering  the 
defence,  and  there  is  an  allegation  in  the  defence  of  tender 
before  action.  Apparently,  also,  even  where  there  is  a 
denial  of  liability  in  the  defence,  the  plaintiif  may  accept 
in  satisfaction  of  his  claim  the  money  paid  in  {t\ — although 
he  may  also  refuse  to  do  so,  and  thereafter  he  will  proceed 
(at  his  own  peril)  with  the  action  (it).  The  plea  of  pay- 
ment into  court  is  also  available  by  way  of  defence  to  a 
counterclaim  (.f). 

The  time  for  delivering  statement  of  claim  is,  in  general, 
sis  weeks  after  the  defendant's  appearance  to  the  writ  {y)  ; 
and  the  time  for  delivering  statement  of  defence  is,  in 
general,  ten  days  after  the  statement  of  claim  was 
delivered  (^)  ;  and  the  time  for  delivering  the  plaintiff's 
reply  (if  any)  is,  in  general,  three  weeks  after  the  state- 
ment of  defence  was  delivered  (a)  ;  and  the  time  for 
delivering  a  rejoinder  (if  any)  is,  in  general,  four  days 
after  the  reply  was  delivered  {h)  ;  but  when  a  writ  is 
specially  indorsed  (under  Order  III.  rule  6),  the  indorse- 
ment of  claim  thereon  is  the  only  statement  of  claim  (c). 

(7)  Ord.  xxii.  r.  2.  (y)  Ord.  xxii.  r.  1. 

(r)  Ihid.  r.  3.  {z)  Ord.  xxi.  rr.  6.  7. 

(s)  Ihid.  r.  5.  (a)  Ord.  xxiii.  rr.  1,  4. 

(0  Ihid.  r.  6.  (h)  Ihid.  r.  3. 

(«)  Ihid.  r.  6.  (c)  Ord.    xx.    r.   1 ;    Fawcm   v. 

(x)  Ihid.  r.  9.  Charlton,  10  Q.  B,  D.  576. 
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And  as  regards  the  general  character  of  the  pleadings,  it 
is  required  (by  the  rules  made  under  the  Judicature  Acts) 
that  they  shall  be  as  brief  as  the  nature  of  the  case  will 
admit  (d)  ;  and  the  prescribed  forms  are  to  be  used  where 
applicable,  but  not  in  a  slavish  way.  Every  statement  of 
claim  (and  also  every  counterclaim)  is  to  state  specifically 
the  relief  wanted,  but  need  not  also  ask  for  general 
relief  {e)  ;  and  separate  and  distinct  facts, — -made  the 
basis  of  separate  and  distinct  claims, — are  to  be  kept 
separate  in  each  (/)  ;  also,  every  defence  to  a  statement 
of  claim  and  every  reply  to  a  counterclaim  is  to  deal 
specifically  with  every  allegation  of  fact  that  is  not 
admitted,  a  mere  general  denial  not  being  sufficient  (^), — • 
except  as  regards  damages  (/i),  and  except  that  (as  already 
mentioned)  a  simple  joinder  of  issue  operates  as  a  general 
denial  ;  and  denials  of  fact  are  to  be  substantial  and  not 
evasive, — denials  modo  et  forma  (if  standing  alone)  being 
deemed  evasive  (/).  Where  a  contract  is  alleged,  a  bare 
denial  thereof  shall  operate  to  deny  the  fact  only,  and  not 
to  put  in  issue  the  invalidity  thereof  on  any  ground  of 
law  (Order  XIX.  rule  20)  ;  and  where  the  action  is  for 
a  debt  or  liquidated  demand,  the  defendant  may  not  deny 
the  debt,  but  must  deny  some  matter  of  fact  (/;). 

And  as  regards  particular  pleas,  it  is  provided  as 
follows : — Possession  is  a  good  plea,  without  adding 
title  (Z), — unless  where  the  title  is  equitable  only,  or  the 
defence  is  on  equitable  grounds  :  "  Not  guilty  by  statute  " 
is  a  good  plea  {m), — but  (except  by  leave)  it  cannot  be 
joined  with  any  other  plea  :  All  such  special  defences  as 
rest  upon  the  statutes  of  limitations  (n), — except  in  relation 

(rf)  Orel.  xix.  r.  2.  (k)  Ord.  xxi.  rr.  1,  2,  3. 

(e)  Ord.  XX.  r.  6.  [1)  Ihid.  r.  21. 

(/)  Hnd.  T.  7.  (m)  Ord.  xix.   r.   12 ;  Ord.   xxi 

(y)  Ord.  xix.  r.  13.  r.  19. 

(A)  Ihid.  r.  17.  (")  Ord.  xix.  r.  15. 

(»■)  Ihid.  r.  19. 
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to  land  (o)  ;  and  all  special  defences  that  rest  on  the 
Statute  of  Frauds  {p)  ;  and  all  releases  (q)  and  the  like  (r), 
— are  to  be  specially  pleaded  :  Also,  fraud  must  be  pleaded 
with  great  preciseness,  particulars  of  the  alleged  fraud 
being  stated  in  the  pleadings  or  else  separately  supplied  (s) ; 
and  the  alleged  waiver  of, — ^or  (as  the  case  may  be)  the 
breach  or  non-performance  of, — any  condition  precedent 
must  be  specifically  alleged  (t). 

The  plaintiff  may,  before  the  delivery  of  the  defendant's 
defence,  or  at  any  time  before  replying  thereto,  wholly 
discontinue  his  action  by  delivering  to  the  defendant  a 
notice  of  discontinuance  (u)  ;  and  he  may  (by  leave)  do  the 
like  at  any  subsequent  stage  of  the  action  (x)  ;  but  the  leave 
to  discontinue  is  not  granted  as  a  matter  of  course  (?/), 
The  discontinuance  does  not,  in  general,  prejudice  any 
subsequent  action  (z)  ;  and  the  counterclaim  (if  any)  may 
still  be  proceeded  with  (a).  The  plaintiff  is,  in  each  case, 
to  pay  to  the  defendant  the  costs  of  the  action  (b), — and 
for  such  costs  (unless  paid  within  four  days  after  taxation) 
the  defendant  may  sign  judgment  (c).  Also,  in  lieu  of 
discontinuing  the  whole  action,  the  plaintiff  may  withdraw 
part  only  of  the  cause  of  action,  doing  so  without  leave 
before  the  defendant  has  delivered  his  statement  of  defence, 
or  at  any  time  before  reply  if  a  statement  of  defence  has 
been  delivered  (d),  but  doing  so  only  with  leave  and  upon 
terms  at  any  subsequent  stage  of  the  action  ;  and  the 
plaintiff  in  either  case  pays  the  defendant's  costs  of  the 


(o)  Daiokinsv.  Penrhyn,  4  App.  (x)  Orel.  xxvi.  r.  1. 

Ca.  51.  (y)  4  Q.  B.  D.  217. 

(p)  Ord.  xix.  r.  15.  (z)  Ord.  xxvi.  r.   1  ;  The  Kron- 

{q)  Ibid.  prinz,  12  App.  Ca.  256. 

(r)  Catling  V.  King,  5  Ch.D.  660.  (a)  Ord.  xxi.  r.  16. 

(,s)  Ord.  xix.  rr.  6,  7.  (&)  Ord.  xxvi.  r.  1. 

(()  Ibid.  r.  14.  (c)  Ibid.  r.  3. 

(«)  Ord.  xxvi.  r.  1.  {d)  Ibid.  r.  1. 
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matter  withdrawn  {e) ;  and  for  such  costs  (unless  paid 
within  four  days  after  taxation),  the  defendant  may  sign 
judorment  (/). 

Should  the  plaintiif  fail  to  deliver  (when  bound  to 
deliver)  a  statement  of  claim,  the  defendant  may  have 
judgment  dismissing  the  action  {g)  ;  and  on  the  other 
hand,  if  the  defendant  should  fail  to  deliver  his  statement 
of  defence,  the  plaintiff  may  (in  certain  cases)  have  such 
judgment  as  he  is  entitled  to  on  his  statement  of  claim  {h)  ; 
and  in  other  cases,  he  may  (according  to  what  he  claims  in 
the  action)  have  judgment  for  the  recovery  of  the  pos- 
session of  the  land  (/),  with  or  without  mesne  profits  and 
damages  {k)  ;  or  judgment  for  the  value  of  the  goods 
detained,  with  or  without  pecuniary  damages  (/)  ;  or 
judgment  for  pecuniary  damages  (m)  ;  or  judgment  for 
the  amount  of  the  debt  or  of  the  liquidated  damages, 
whether  the  writ  is  specially  indorsed  or  not  {n).  How- 
ever, all  judgments  obtained  by  default  may  (and  usually 
will)  be  set  aside  upon  terms  (o). 

When  the  writ  is  specially  indorsed  (under  Order  III. 
rule  6), — and  the  defendant  appears, — the  plaintiff  may 
(and  usually  will)  obtain  judgment  at  once  under 
Order  XIV.  rule  1,  if  he  show  (by  affidavit)  the  truth  of 
his  claim,  and  state  (in  the  affidavit)  that  in  his  belief 
there  is  no  defence  to  the  action  ;  but  the  defendant  may 
(in  such  a  case)  obtain  leave  to  put  in  a  statement 
of  defence  to  the  action  ( p\  and  such  leave  may  be 
unconditional,  but  is  usually  upon  terms  (7). 

(e)  Ord.  xxvi.  r.  1.  {I)  Ord.  xxvii.  r.  4. 

(/)  Ibid.  r.  3.  (m)  Ibid. 

(g)  Ord.  xxvii.  r.  1.  (n)  Ibid.  r.  2. 

(h)  Ibid.  r.  11.  (o)  Ibid.  r.  15. 

(i)  Ibid.  V.  7.  (p)  Ord.  xiv.  rr.  1,  3. 

(k)  Ibid.  r.  8.  (q)  Ibid.  r.  6. 
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III.  The  Trial  and  Evidence. — If  the  pleadings 
ultimately  leave  for  trial  an  issue  (or  issues)  of  fact,  it 
then  becomes  necessary  to  determine,  on  which  side  the 
truth  of  the  fact  lies  ;  and  for  this  purpose,  there  is  the 
Trial,  when  the  evidence  is  gone  into  ;  and  the  trial  may 
be  either  before  a  jadge  and  jury  ;  or  before  a  judge  ;  or 
before  an  official  or  special  referee  (r) . 

1.  Trial  before  a  Judge  and  Jury.  —  Trial  by  jury 
(called  also  trial  per  pais,  or  by  the  country)  is  a  form  of 
trial  that  hath  been  used  time  out  of  mind  in  this 
country  (5).  And,  firstly,  there  is  a  trial  at  bar,  that  is,  a 
trial  by  jury  before  two  (or  more)  of  the  judges  sitting  in 


(r)  Ord.  xxxvi.  rr.  2—6.  There 
are  (or  were)  also  the  following 
four  other  kinds  of  trial  in  civil 
cases, — ( 1 )  Trial  by  record, — where 
some  matter  of  record  (as  a  judg- 
ment) is  alleged  by  one  party,  and 
the  other  pleads  nid  tie/,  record, — 
the  point  being  decided  by  the 
party  alleging  the  existence  of  the 
record  bringing  it  into  court ; 
(2)  Trial  by  inspection  or  examina- 
tion,— where  the  question  (being 
evidently  the  object  of  sense)  is 
decided  by  the  judges  themselves 
on  the  testimony  of  their  own 
senses  ;  (3)  Trial  by  certijicate, — 
where  the  evidence  of  the  person 
certifying  is  (by  custom  or  other- 
wise) the  only  proper  criterion  of 
the  point  in  dispute  ;  and  (4)  Trial 
by  witnesses  {per  testes), — where,  as 
in  the  civil  law,  tlie  judge  is  left 
to  form  his  decision  upon  thecredit 
he  gives  to  the  witnesses  without 
the  intervention  of  a  jury. 

(s)  Blackstone  (vol.  iii.  p.  349) 
considers  trial  by  jury  as  having 
been  "  universally  established 
"    among      all      the      northern 


"  nations"  ;  and  he  says,  that  it 
is  mentioned  in  England  as  early 
as  in  the  laws  of  Ethelrcd  (for 
which  he  cites  VVilk.  LI.  Anglo- 
Sax.  117),  but  that  its  first  estab- 
lishment among  us  is  unknown. 
But  it  is  exceedingly  doubtful, 
whether  trial  by  jury  did  actually 
exist  among  us  at  any  time  before 
the  Norman  Conquest  (Hallam, 
Mid.  Ag.  vol.  ii.  p.  396,  7th  ed.  ; 
Hist.  Eng.  Law  by  Reeves,  vol.  i. 
pp.  24,  83)  ;  and  most  probably, 
we  owe  the  germ  of  this,  (as  of  so 
many  other  of  our  institutions,) 
to  the  Normans.  Li  the  time  of 
Henry  the  Third,  trial  by  jury 
had  taken  among  us,  (in  sub- 
stance,) the  shape  wliich  it  now 
wears ;  but  its  rudiments  appear 
as  early  as  the  reign  ot  Henry  the 
Second  ;  and  indeed  the  particular 
species  of  it,  called  the  grand 
assize,  which  was  appropriate  to 
the  trial  of  questions  of  inert  right, 
appears  to  have  been  established 
by  a  positive  law  of  the  last- 
mentioned  monarch  (Glanv.  1.  2, 
ch.  7). 
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banc  ;  but  this  form  of  trial  is  comparatively  rare,  and 
takes  place  only  in  causes  of  great  difficulty,  or  where  the 
crown  is  concerned  in  interest,  and  insists  on  its  right  to 
have  the  cause  so  tried, — for  as  between  private  parties, 
this  mode  of  trial  is  allowed,  only  by  special  permission  of 
the  court  {t).  The  more  usual  form  of  trial  by  jury  is  that 
which  takes  place  either  before  a  judge  at  the  sittings  in 
Middlesex  (ii),  or  before  a  judge  or  commissioner  of  assize 
upon  circuit  (.i'). 

When  therefore  an  issue  or  issues  in  fact  have  been 
joined,  notice  of  trial  must  be  given  by  one  or  other  of  the 
parties  before  the  action  can  proceed  further  ;  and  with 
regard  to  this,  it  has  been  provided,  that  the  plaintiif  may, 
with  his  reply,  or  at  any  time  after  the  close  of  the  plead- 
ings, give  such  notice, — specifying  therein  one  of  the  modes 
of  trial  already  mentioned  (?/)  ;  and  if,  for  a  period  of  six 
weeks  from  the  close  of  the  pleadings,  he  fails  so  to  do,  the 
defendant  may  do  so  himself  (2)  ;  and  the  notice  of  trial, 

(t)  11  Geo.  4  &  1  Will.  4,  c.  70,  (y)  Ord.  xxxvi.  rr.  2,  6.    It  is  to 

s.  7  ;  Dimefi  v.   Lord   Cottenham,  be  noticed,  tliat  either  party  may 

1   L.   M.   &  P.   318 ;  Ord.   xxxvi.  insist   on   matters  of    fact   being 

r.  9 ;  Dixonv.Farrer,  18  Q.  B.  D.  43.  tried  before  a  jury,  when  the  action 

(u)  By  Order  in  Council  (•22nd  is  for  slander,  libel,  false  imprison- 
May,  1883),  all  London  actions  ment,  malicious  prosecution,  se- 
were  directed  to  be  tried  in  duction,  or  breach  of  promise  of 
Middlesex  simply  ;  and  although,  marriage  (Ord.  xxxvi.  r.  2)  ;  but 
by  the  54  &  55  Vict.  c.  14,  the  that,  in  other  actions  in  the 
sittings  in  London  for  the  trial  of  Queen's  Bench  Division,  the  action 
London  jury  cases  were  revived,  is  now  usually  tried  without  a  ■ 
these  cases  are  again  tried  in  jury, — subject  always  to  the  con- 
Middlesex  simply.  trol  of   the  judge,   who  may,  by 

{x)  Upon  judgment  by  default,  special  order,  direct  the  mode  of 

in    an     action    for    unliquidated  trial  (Ord.  xxxvi.  rr.  5.  6). 

damages,  the  amount  of  damages  (s)  Ord.    xxxvi.   r.   12.     A  trial 

is  usually  assesserfby  a  jury  under  thus  brought  on  by  the  defendant 

a  >vrit  of  inqidry, — and  the  assess-  used,  at  one  time,  to  be  called  a 

ment  is  usually  before  the  under-  trial  by  proviso ;  as  to  which  see 

sheriff  (or  in  London  before  one  of  3  Bl.  Com.  357. 
the  sheriff's  aecondariex). 
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by  whichever  party  given,  is  a  ten  days'  notice, — unless 
the  opposite  party  consents  to  "  short "  notice,  being  four 
days'  notice  (a).  And  the  next  step  is  to  enter  the  cause 
for  trial,  a  copij  of  the  lohole  of  the  pleadings  in  the  action 
being  at  the  same  time  deHvered  to  the  proper  officer — 
which  copy  so  delivered  constitutes  (what  used  to  be 
called)  the  Nisi  Prius  Record. 

The  jury  to  try  the  issue  (or  issues)  of  fact  raised  by 
the  pleadings,  is  constituted  as  follows,  that  is  to  say  : — 
a  precept  is  issued,  directing  the  sheriff  to  summon  a 
sufficient  number  of  jurors  for  the  trial  of  all  issues 
(whether  civil  or  criminal),  which  shall  come  on  for  trial 
at  the  next  assizes,  or  (as  the  case  may  be)  at  the  next 
sittings  of  the  court  ;  and  a  printed  panel  (or  slip  of 
parchment)  containing  the  names  of  the  jurors  summoned 
in  obedience  to  such  precept,  is  made  out  by  the  sheriffs, 
and  kept  open  for  public  inspection, — the  panel  containing 
the  names,  abodes,  and  additions  of  a  number  of  jurors 
(not  being  less  than  forty-eight  nor  exceeding  seventy-two) 
taken  from  the  jurors'  hook  ;  which  book,  by  the  County 
Juries  Act,  1825  (6  Geo.  IV.  c.  50)  as  amended  by  the 
Juries  Act,  1870  (33  &  34  Vict.  c.  77),  is  annually  made 
out  in  each  county,  from  lists  returned  (from  each  parish), 
by  the  churchwardens  and  overseers,  of  persons  therein 
qualified  to  serve  as  jurors,  and  who  are  not  exempted  from 
so  serving  (6).  But  inasmuch  as  it  is  in  the  option, 
either  of  plaintiff'  or  defendant,  to  have  the  action  tried  by 
a  special  jury, — that  is  to  say,  a  jury  consisting  of  persons 
who  (being  on  the  jurors'  book)  are  of  a  certain  station 
in  society,  such  as  esquires,  bankers,  merchants,  and  the 

(a)  Ord.     xxxvi.    rr.     14,     30.  (6)  As  to  these  exemptions,  see 

Where      the       trial      is      under       33  &  34  Vict.  c.  77,  s.  9  ;  and  36  & 
Ord.   xviiia.   (i.e.,  without  plead-       37  Vict.  c.  66,  .s.  77. 
ing),  the  notice  of  trial  is  required 
to  be  a  twenty-one  days'  notice. 
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like  (c), — therefore,  and  in  order  to  provide  for  the  causes 
which  are  to  he  tried  hy  special  jury  (</),  the  sheriff  is 
further  directed  to  summon  a  sufficient  number  of  s[)ecial 
jurymen, — a  printed  panel  of  the  special  jurors  so  summoned 
being  kept  in  the  sheriff^s  office  for  public  inspection, — 
and  the  mode  of  obtaining  a  special  jury  is  now  the  same, 
both  in  town  causes  and  in  country  causes.  Formerly, 
however,  as  regards  town  causes  (or  causes  to  be  tried  at 
the  Middlesex  sittings),  the  practice  was  somewhat  different, 
— for  where  any  such  cause  was  to  be  tried  by  a  special 
jury,  due  notice  thereof  was  given,  and  recourse  was 
thereupon  had  (by  the  sheriff)  to  the  special  jurors'  list,— 
a  list  annually  made  out  of  persons  qualified  to  act  as 
special  jurors  (e)  ;  and  tickets  corresponding  with  the 
names  of  the  jurors  on  this  list  being  put  into  a  box  and 
shaken,  the  officer  took  out  forty-eight  (/), — to  any  of 
which  names  either  party  might  object  for  incapacity,  and 
(supposing  the  objection  to  be  established)  another  name 
was  substituted, — and  these  forty-eight  names  having  at 
a  subsequent  period  been  reduced  to  twenty-four,  by 
striking  off  such  as  each  party  should  in  his  turn  wish  to 
be  removed,  the  twenty-four  were  accordingly  summoned, 
and  their  names  were  placed  upon  a  panel  (^'/)  ;  and  this 
method  was  commonly  described  as  striking  a  special  jury  (/t) . 
But,  by  the  Juries  Act,  1870  (33  &  34  Vict.  c.  77),  it  has 
been  enacted,  that  it  shall  for  the  future  be  resorted  to 
only  in  compliance  with  the  order  of  the  court  or  a  judge  («'). 

(c)  See  .33  &  34  Vict.  c.  77,  s.  6  ;       the  liability  to  serve  on  common 
Vickery  v.  London,  Brighton,  d;c.       juries. 

Rail.    Co.,     Law    Rep.    5  C.    P.  (e)  6  Geo.  4,  c.  50,  s.  31. 

165.  (/)  15  &  IG  Vict.  c.  76,  s.  110; 

(d)  No  special  jury  need,  how-  and  (as  to  the  number  forty-eight) 
ever,  be  summoned  by  the  sheriff,  61  &  62  Vict.  c.  27. 

unless  he  has   received  notice  to  (g)  15  &  16  Vict.  c.  76,  s.  110. 

do  so  from  one  of  the  parties ;  and  (A)  6  Geo.  4,  c.  50,  s.  32. 

the   fact  of   being  marked  as    a  (i)  33  &  34  Vict.  c.  77,  ss.  16 — 

special  juror,  is  no  exemption  from  18. 
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Let  US  now  suppose  the  action  to  be  called  on  in  court, 
both  parties  appearing  (/;)  : — The  pleadings  as  delivered 
are  handed  to  the  judge  to  peruse  ;  and  in  the  meantime, 
the  jury  is  being  called  and  sioorii.  Now  the  calling  of 
the  jury  consists  in  successively  drawing  out  of  a  box, 
into  which  they  have  been  previously  put,  the  names  of 
the  jurors  on  the  jury  panel,  and  calling  them  over  in  the 
order  in  which  they  are  so  drawn  (/)  ;  and  the  twelve 
persons  whose  names  are  first  called,  and  who  appear,  are 
sworn  as  the  jury, — excepting  that,  where  before  the  trial, 
an  order  has  been  obtained,  directing  that  a  vieio  shall  be 
had,  by  certain  of  the  jurors  on  the  panel,  of  the  messuages 
or  lands  in  question,  the  six  or  more  jurors  (agreed  on  by 
the  parties  or  else  nominated  by  the  sheriff)  who  have 
viewed  the  premises,  are  first  sworn  (in). 

After  the  jurors  have  appeared,  and  before  they  are 
sworn,  they  are  liable  to  be  challenged  by  either  party, — 
such  challenges  being  of  two  sorts,  either  (1)  to  the  array, 
or  (2)  to  the  polls.  And,  Firstly,  a  challenge  to  the  array 
is  to  the  whole  panel  ;  and  it  may  be  on  account  of  some 
default  in  the  officer  who  arrayed  the  panel, — as  if  he  be 
himself  a  party  to  the  suit,  or  related  (by  blood  or  affinity) 
to  either  of  the  parties  ;  also,  though  there  be  no  personal 
objection  against  the  sheriff,  yet  if  he  arrays  the  panel  at 
the  nomination  or  under  the  direction  of  either  party,  this 


(k)  If,  at  the  trial,  the  plaintiff  (I)  6  Geo.  4,  c.  50,  s.   26  ;   15  & 

appears,   but  not  the  defendant,  16  Vict.  c.  76,  ss.  108,  110  ;    33  & 

the  plaintiff  may  prove  his  claim  34  Vict.  c.  77,  s.  16. 

so  far  as  the  burthen  of  proof  lies  (,;j)  The  Judicature  Acts  have 

on  him,  and  then  ask   for  judg-  provided,  that  a  tneiv  of  the  pro- 

ment  (Ord.  xxxvi.   r.  31);  and  on  perty  may  be  had,— either  by  the 

the  other  hand,  if  the  defendant  judge    himself   (Ord.    1.  r.   4) ;  or 

appears,  but  not  the  plaintiff,  the  by  the  jury  (Ord.  1.  r.  5)  ;  or  by 

defendant  may  ask  for  judgment  the  parties  (Ord.   1.   r.   3) ;  or  by 

dismissing      the      action      (ibid.  the  official    referee   (Ord.    xxxvi. 

V.  32).  r.  48). 
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is  Ji  good  cause  of  challenge  to  the  array  (n).  And,  again, 
a  challenge  to  the  array  may  be  either  by  way  of  principal 
challenge,  or  by  way  of  challenge  to  the  favour, — the 
former  being  on  one  of  the  direct  grounds  above  described ; 
the  latter,  on  grounds  that  imply  only  a  probability  of 
bias  or  partiality, — one  example  instanced  in  the  books 
being  where  the  son  of  the  sheriff  had  married  the 
daughter  of  the  adverse  party  (o)  ;  and  there  seems  to 
be  this  practical  difference  between  them,  that  the  first, 
if  sustained  in  point  of  fact,  must  be  allowed  as  of  course, 
while  the  allowance  of  the  latter  is  matter  of  judgment 
and  discretion  only  (/>).  If  the  challenge  be  controverted 
by  the  opposite  party,  it  is  to  be  left  to  the  determination 
of  two  triors  appointed  by  the  court  {q)  ;  and  if  these 
decide  in  favour  of  the  objection,  the  array  is  quashed, 
and  a  new  jury  impanelled  by  the  coroner  (r), — who  in 
this,  as  in  some  other  instances,  acts  as  a  substitute  for 


{n)  Formerly,  the  array  might 
have  been  challenged  for  want  of 
huudredors, — an  objection  founded 
on  the  early  practice  of  our  law, 
by  which  the  jurors,  in  the  origin 
of  the  institution  of  trial  by  jury, 
were  Fummoned  altogether  de 
vicineto,  and  were  indeed  in  the 
nature  of  witnesses,  rather  than  of 
judges  ;  but  the  necessity  for 
hundredors  has  been  abolished 
(4  &  5  Anne,  c.  3  ;  6  Geo.  4,  c.  50, 
s.  13).  The  array  might  also 
formerly  have  been  challenged,  if 
an  alien  were  party  to  the  pro- 
ceedings, and  if  (on  the  fact  being 
duly  noticed)  the  sheriff  did  not 
retui-n  a  jury  de  medietate  Hngiuv, 
—that  is,  a  jury  one  half  of  which 
consisted  of  aliens,  supposing  so 
many  to  be  found  in  the  place  ; 
but  this  jury  de  medietate  was  done 
away  with  (in  civil  actions)  by  the 


6  Geo.  4,  c.  50,  ss.  3,  47  ;  and  (in 
other  cases)  by  the  33  &  34  Vict, 
c.  14,  s.  5. 

(o)  Co.  Litt.  156  a. 

(p)  Ibid.  ;  3  Bl.  Com.  363. 

(g)  A  principal  challenge  may 
be  tried  by  the  court  itself  without 
the  intervention  of  triors  (Mayor 
of  Carmarthen  v.  Evans,  10  Mee.  & 
W.  274). 

(r)  Newman  v.  Edmonds,  1 
Bulst.  114;  2  Hale,  P.  C.  275; 
B.  V.  Edmonds,  4  B.  &  Aid.  471.  If 
any  exception  be  taken  to  the 
coroner,  the  jury  is  to  be  arrayed 
by  two  persons  named  by  the  court 
and  sworn  to  the  discharge  of  their 
duty,  —  which  two  persons  are 
called  elisors  or  electors  ;  and  no 
challenge  is  allowed  to  their  array. 
(3  Bl.  Com.  355  ;  Fortesc.  de  Laud. 
LL.  ch   25;  Co.  Litt.  158.) 
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the   sheriff,  where  exception   on  any  ground  is  taken  to 
the  hitter. 

Secondly,  challenges  to  the  polls  {capita,  i.e.,  indi- 
viduals) are  exceptions  taken  to  particular  jurors  ;  and 
such  challenges  are  on  four  accounts, — propter  honoris 
respectum  ;  propter  defectum  ;  propter  affectum  ;  and 
propter  delictum  (s)  : — 

(1.)  Propter  honoris  respect\im, — e.g.,  if  a  lord  of  parlia- 
ment be  impanelled  on  a  jury,  he  may  be  challenged  by 
either  party, — just  as  he  may  excuse  himself,  as  exempted 
by  law  (t). 

(2.)  Propter  defectum, — e.g.,  if  a  juryman  be  an  alien 
born,  and  neither  domiciled  in  this  country  nor  naturalized, 
this  is  defect  of  birth  and  ground  for  challenge  (u).  And 
we  may  here  notice  also  the  defect  of  sex — no  female 
being  capable  of  serving  on  a  jury  (x), — and  the  defect 
of  age,  every  juror  requiring  to  be  between  twenty-one 
and  sixty  years  of  age.  But  the  principal  deficiency  is 
defect  of  estate, — the  qualification  of  an  ordinary  (or 
common)  juror  in  respect  of  estate, — and  which  now 
depends  on  the  County  Juries  Act,  1825  (6  Geo.  IV. 
c.  50),- — being  that  he  must  have,  within  the  county  in 
which  he  resides  and  in  which  the  action  is  to  be  tried, — 
in  his  own  name,  or  in  trust  for  him, — 10/.  by  the  year, 
above  reprises,  in  lands  or  tenements  of  freehold,  copyhold, 
or  customary  tenure,  in  fee  simple,  fee  tail,  or  for  the  life 
of  himself  or  some  other  person  ;  or  else  20/.  by  the  year, 
above  reprises,  in  lands  or  tenements,  held  by  lease 
for  twenty-one  years   or  longer,  or  for  a  term  of  years 

(s)  Co.  Litt.  156  b.  (x)  Except,  of  course,  in  the  case 

{t)  6  Geo.  4,  c.   50,  s.  2  ;  33  &  of  a  jury  of  matrons,  upon  the  writ 

34  Vict.  0.  77,  in  sched.  de  ventre  iiw^piciendo.     (6  Geo.  4, 

{u)  6  Geo.  4,  c.  50,  s.  3 ;    R.  v.  c.  50,  s.  1  ;  post,  vol.  iv.  bk.  vi. 

Snfton,  8  B.  &  C.  417.  chap,  xxi.) 
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determinable  on  any  life  or  lives  ;  or  else  he  must  be  a 
householder,  rated  or  assessed  to  the  poor  rate, — or  to  the 
inhabited  house  duty, — in  Middlesex,  on  a  value  of  not 
less  than  30/.,  or  (in  any  other  county)  on  a  value  of 
not  less  than  20/., — and  if  he  does  not  possess  one  or  other 
of  these  qualifications,  it  is  a  ground  of  challenge  {y)  ; 
but  as  regards  towns  corporate  and  counties  cor- 
porate having  a  jurisdiction  of  their  own,  and  also  as 
regards  London,  the  Act  provides  a  somewhat  different 
qualification  (z). 

(3.)  Propter  affectum, — 1.€.,  for  suspicion  of  bias  or  par- 
tiality ;  and  the  challenge  on  this  ground  may  be  either 
a  principal  challenge  or  a  challenge  to  the  favour, — a 
principal  challenge  alleging  that  the  juror  is  of  kin,  to 
either  party,  within  the  ninth  degree  (a)  ;  or  that  he  has 
been  arbitrator  on  either  side  ;  or  that  he  has  an  interest 
in  the  cause  (/>)  ;  or  that  there  is  an  action  depending 
between  him  and  the  party  ;  or  that  he  has  taken  money 
for  his  verdict  ;  or  that  he  has  formerly  been  a  juror  in 
the  same  cause  ;  or  that  he  is  the  master,  servant,  coun- 
sellor, steward,  or  solicitor  of  the  opposite  party,  or  belongs 
to  the  same  society  or  corporation  (c), — but  a  challenge  to 
the  favour  merely  suggests  an  objection  or  probable  sus- 
picion founded  on  (e.g.^  acquaintance  with  the  parties  {d)  ; 
and  these  challenges  are  determined  (like  challenges  to  the 
array)  by  triors  (e). 

(4.)  Propter  delictum, — that  is  to  say,  for  conviction  of 
some  crime  or  misdemeanor, — as  for  treason,  felony,  or 

(y)  6  Geo.  4,  c.  50,  ss.  1,  27.  (d)  Finch,  L.  401. 

(s)  Ibid.  s.  50.  (e)  Co.  Litt.  158.    It  is  said,  that 

(a)  Ovtiojw  V.  iVasA,  7  Price,  263 ;  a  principal  challenge  to  the  polls 
Hewitt  V.  Ferndey,  ib.  234.  may,  like  a  principal  challenge  to 

(b)  Bailey  V.  Macaulay,  13  Q.  B.  the  array,  be  tried  by  the  court, 
829.  without  the  intervention  of  triors. 

(c)  Williams  v.  Great  Western  (Arch.  Pr.  by  Chitty,  13th  ed. 
Railway  Company,  3  H.  &  N.  869.  p.  393. ) 
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any  infamous  crime, — unless  the  juror  shall  have  obtained 
a  free  pardon  (/). 

If  a  sufficient  number  of  jurors  do  not  appear,  or  if  (by 
means  of  challonojes  or  exemptions)  a  sufficient  number  of 
unexceptionable  ones  do  not  remain,  either  party  might  pray 
a  tales  (i.e.,  so  many  more  as  were  wanted,  tales  guales)  ; 
and  for  this  purpose,  a  writ  of  decern  tales,  octo  tales,  and 
the  like,  used  (at  the  common  law)  to  issue  to  the 
sheriff  ((/)  ;  but,  by  the  6  Geo.  IV.  c.  50,  s.  37,  the  judge, 
trying  the  cause,  is  empowered,  at  the  request  of  either  party 
to  award  a  tales  de  circumstantihns  (Ji).  However,  in  the 
case  of  common  jurors, — of  whom  seventy-two  are  usually 
returned  on  the  same  common  jury  panel, — it  happens, 
of  course,  but  rarely,  that  the  whole  are  exhausted  so  as  to 
make  a  tales  necessary  ;  and  in  the  case  of  special  jurors, 
the  deficiency  is  to  be  made  up  (in  the  first  place)  from 
the  common  jury  panel,  if  a  sufficient  number  can  be 
found, — and  if  not,  then  by  a  tales  de  cireumstayitibus  (t). 

The  necessary  number  of  twelve  qualified  persons  being 
at  length  obtained,  they  are  then  separately  sworn  (if 
Christians)  on  the  New  Testament,  and  otherwise  according 
to  their  own  religious  belief, — or  they  affirm  instead  of 
being  sworn  (k), — "well  and  truly  to  try  the  issue  between 
the  parties,  and  a  true  verdict  to  give  according  to  the 
evidence." 

The  jury  being  now  ready  to  hear  the  cause,  tJie 
pleadings  are  opened,  and  the  counsel  for  the  plaintiff  {l), — 

(/)  6  Geo.  4,  c.  50,  s.  3  ;  33  &       31    Vict.    c.   35  ;   51   &  52  Vict. 

34  Vict.  c.  77,  s.  10.  c.  46. 

(q)  3  Bl.  Com.  365.  (^)  ^^  ^^^  actions  for  tmliquidated 

.,.  -p   -pj  -D    leg  damages,  the   plaintiff,    however, 

^   ,,     „        shall  begin, — though  the  affirnia- 
(O  Gathff  V.    Bour,ie,  2   M    &      ^^^^^  ^^  ^,^^  j^^^^  ^j^^^,^  ^^  ^^  ^^^^ 

V.oh.m;  BrxU.hMiLseumw.White,       defendant.      (3/ercer  v.    WhaH,  Ty 
3  Car.  &  P.  289.  q     g    ^^ .     f,^^^^^  ^^     WaMey, 

{Ic)  1   &  2  Vict.  c.   105;   30  &      Moo.  &  M.  248.) 
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or  (in  certain  cases)  counsel  for  the  defendant,  when  the 
burden  of  proving  the  issue  is  on  the  defendant  (m), — 
makes  his  opening  statement  ;  and  in  his  opening  state- 
ment, he  briefly  informs  the  jury  what  has  been  transacted 
in  the  action,  up  to  that  stage  of  its  prosecution  ;  explains 
the  parties,  the  kind  of  action,  the  statement  of  claim 
which  has  been  made  by  the  plaintiff,  the  defence  which 
has  been  set  up,  and  the  other  pleadings, — showing  upon 
what  point  or  points  issues  of  fact  have  been  joined,  which 
are  to  be  by  them  determined  ;  and  he  then  proceeds  to 
explain  to  the  jury  the  nature  of  the  case  he  proposes  to 
establish,  and  the  evidence  intended  to  be  produced  in  its 
support;  and  then  the  evidence  itself  is  produced.  And 
when  this  has  been  done,  the  counsel  on  the  other  side 
opens  the  adverse  case  ;  and  supports  it,  if  its  nature  so 
require,  by  evidence, — which  he  is  also  entitled  to  sum  up; 
and  then  the  party  which  began  is  heard  byway  of  reply; 
but  no  reply  is  allowed,  (save  only  in  the  case  of  the 
crown,)  unless  evidence  has  been  given  in  answer  to 
the  case  first  stated  (n). 

And  as  regards  the  Evidence  at  the  trial, — that  is,  in 
general,  oral  evidence;  but  there  may,  of  course,  (according 
to  the  nature  of  the  action)  be  written  evidence  as  well, — 
such  as  deeds,  records,  and  the  like.  And  with  respect  to 
witnesses,  there  is  a  process  to  bring  them  in,  by  writ  of 
subpoena   ad   testificandum,    (o)  ;    which   commands    them 

(m)  Calder     v.     Rutherford,    3  jury  a  second  time  at  the  close  of 

Biod.  &  Bing.  302  ;  Evans  v.  Birch,  such  case,  for  the  purpose  of  sum- 

'■ii(^&m^.\0;  Williams  y.Eaxt  India  ming    up    the    evidence    he    has 

Company,  3  East,  192.  adduced  ;     and  the  party  on  the 

(n)  The   17  &  18  Vict.   c.    125,  other  side,  or  his  counsel,  shall  be 

s.  18,  has  provided,  that  the  party  allowed  to  open  his  case,  and  also 

who  begins,  or  liis  counsel,  shall  to  sum  up  his  evidence  (if  an}'), 

be  allowed  (in  the  event  of  his  op-  (o)  17  &  18  Vict.  c.  34;  O'Flana- 

ponent  not  announcing  at  the  close  gan  v.  Oeoghegan,   16  C.  B.  (n.s.) 

of  the  plaintiff's  case  his  intention  636. 
to  adduce  evidence)  to  address  the 
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(laying  aside  all  excuses,  and  on  pain  of  forfeiting  100/.) 
to  appear  at  the  trial,  and  give  their  evidence;  and  such 
writ  may  contain  also  a  clause  of  duces  tecum, — requiring 
them  to  bring,  at  the  same  time,  all  such  deeds  or  writings, 
in  their  possession  or  power,  as  the  party  who  issues  the 
subpoena  may  think  material  for  this  purpose  ;  and  in  the 
event  of  the  non-attendance  of  the  witness  so  subpoenaed, 
and  his  inability  to  show  any  lawful  ground  of  excuse, 
(such  as  that  of  dangerous  illness,)  ho  is  considered  as 
having  committed  a  contempt  of  court,  and  is  liable  to  an 
attachment  (/>);  and  an  action  will  also  lie  against  him, 
at  suit  of  the  party  damnified  by  his  absence  (</), — but  no 
witness  is  bound  to  appear  in  court,  unless  his  reasonable 
expenses  for  the  whole  period  of  his  attendance,  ettmloy 
morando,  et  redeundo,  are  tendered  him  ;  nor  if  he  there 
appears,  is  he  bound  to  give  evidence,  till  such  charges  are 
actually  paid  him  ;  and  he  is  also  protected,  during  the 
same  period,  from  any  arrest  for  debt  (r). 

If  it  be  ascertained  beforehand  (s),  that  a  witness 
required  at  the  trial  will  be  unable  to  attend,  by  reason  of 
permanent  sickness  or  infirmity,  or  through  his  absence 
in  parts  beyond  the  jurisdiction,  the  court  is  empowered, 
by  the  1  Will.  IV.  c.  22,  to  issue  a  commission  for  his 
examination  {t) ;  and  the  evidence  so  taken  on  commission 
may,  in  general,  be  afterwards  used  at  the  trial, — scil.,  if 
the  witness  be  then  dead,  or  if  he  continues  ill  and  infirm, 
or  absent  beyond  the  jurisdiction  (m), — but  otherwise,  the 

ip)  Chapman  v.  Davis,  1  Dowl.  {t)  If  the  place  where  the   exa- 

(n.s.)    239:    Ord.    xxxvii.    r.    8;  mination  is  to  be  had  is  in  any  of 

Connellv.  Baker,  29  Ch.  Div.  711.  the  colonies  or  foreign  dominions 

(7)  Davis  V.  Lovell,  1  Horn.  &  of  the  crown,  the  commission   is 

Hurl.  451  ;    Confing  v.  Coxe,  6  D.  addressed  to  a  court  or  judge  there. 

&  L.  399.  (22  Vict.  c.  20;    Campbell  v.  Att.- 

(r)  Meekinsy. Smith,  1 H.  Bl.  636.  Gen. ,  Law  Rep.  2  Ch.  App.  571. ) 

(.s)  Mondel  v.  Steele,  8  Mee.  &  (u)  Ord.  xxxvii.   r.  5;    Duke  of 

W.    300 ;    Finney   v.  Beasley,   17  Beaufort  v.  Craxvahay,  Law  Rep. 

Q,  B.  86.  1  C.  P.  699. 

S.C. — VOL.  III.  2  N 
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deposition  cannot  in  general  be  used,  without  the  consent 
of  the  party  against  whom  it  is  offered  (x).  Also,  any  par- 
ticular fact  or  facts  may  (for  sufficient  reasons)  be  ordered 
to  be  proved  by  affidavit;  and,  in  such  a  case,  the  affidavit 
will  be  read  at  the  trial  on  such  conditions  as  may  then 
appear  reasonable.  Also,  any  witness  whose  attendance  in 
court  ought  (for  any  sufficient  cause)  to  be  dispensed  with, 
may  be  examined  before  a  commissioner  or  examiner — 
unless  the  court  or  judge  shall  be  satisfied  that  the  other 
party  bond  fide  desires  the  witness  to  be  produced  in  court, 
for  the  purpose  of  cross-examining  him,  and  also  that  he  can 
be  produced  (y);  and  where  necessary  for  the  purposes  of 
justice,  any  person  may  be  ordered  to  be  examined  upon 
oath,  and  his  deposition  filed  and  given  in  evidence,  on  such 
terms  (if  any)  as  shall  be  directed  {£). 

Also,  either  party  to  the  action  may, — at  a  convenient 
time  before  the  trial  (a), — administer  interrogatories  to 
the  other,  and  the  other  party  answers  by  affidavit  ;  but 
the  leave  of  the  court  is  in  all  cases  required  for  the 
delivery  of  interrogatories  (5)  ;  and  security  for  the  costs 
of  the  answer  thereto  must  be  given  (c).  But  the  judge 
(or  master)  has,  on  the  application  at  chambers  of  the 
opposite  party,  power  to  set  aside  or  strike  out  interroga- 
tories, if  he  thinks  them  unreasonably  or  vexatiously 
exhibited,  or  that  they  are  scandalous  (d) ;  and  he  may  also 
determine,  whether  the  interrogatories  are  or  are  not  put 
bond  fide  for  the  purpose  of  the  action,  and  whether  the 
matter  inquired  after  is  sufficiently  material  at  that  stage  of 


{x)  1  Will.  4,  c.  22,  s.    10.     In  (a)  Mercierv.  Cotton,  1  Q.  B.  D. 

lieu  of   a  commission  to  examine  442  ;      Hancock     v.      Guerin,    4 

witnesses,  a  request  to  that  effect  Exch.  D.  3. 

may  be  made.    (Ord.  xxxvii.  r.  6a,  (^j  Qrd.  xxxi.  r.  1. 

App.  K.,  Nos.  37a  and  37b.)  ^^^  ^^.^  ^^  25,  26,  27. 

(y)  Ord.  xxxvii.  r.  1.  ^^j  ^^-^  ^   7_ 

{z)  Ibid.  r.  5. 
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the  action,  or  as  to  any  other  objection  to  them  taken  in 
the  affidavit  in  answer  (<?)  ;  and  now  (under  the  rules  of 
i^oveniber,  18iK5),  the  particuhir  interro<2;atories  which  it  is 
proposed  to  deliver  are  submitted  to  the  court  or  judge, 
when  the  application  is  made  for  leave  to  deliver  them, 
and  it  is  competent  (and  usual)  for  the  court  or  judge  to 
then  and  there  determine,  whether  or  not  the  interroga- 
tories are  necessary  for  fairly  disposing  of  the  trial  (/). 
and  to  settle  the  interrogatories  accordingly. 

All  witnesses,  that  have  the  use  of  their  reason,  are  to 
be  received  and  examined, — but  not,  of  course,  children 
too  young  to  understand  the  nature  of  an  oath;  or  adults 
who,  through  disease  or  from  any  other  cause,  are  in- 
capable {g).  At  one  time,  no  party  to  the  action  was 
allowed  to  give  evidence  ;  and  persons  interested  in  the 
testimony  they  were  to  give,- — however  slight  that  interest 
might  be  Qi), — were  also  incompetent  to  be  heard,  as 
witnesses  on  the  side  of  the  question  to  which  theij- 
interest  inclined  ;  and  persons  who  were  mfamous, — that 
is,  of  such  a  character  that  they  might  be  challenged  as 
jurors  propter  delictum  (i), — were  wholly  inadmissible  as 
witnesses  ;  but  the  objection  in  all  these  cases  now  affects 
only  the  credihiliti/,  and  not  the  competency,  of  the  witness. 
For,  by  the  6  &  7  Vict.  c.  85,  no  person  offered  as  a  witness 
is  to  be  excluded,  on  the  ground  of  incapacity  from 
interest  (or  from  crime)  (Jc)  ;  and,  by  the  14  &  15  Vict. 
c.  99,  the  parties  themselves  are,  in  general,  both  com- 
petent and  compellable  to  give  evidence, — though  not  to 
answer  questions  tending  to  criminate  themselves  (Z) ;  ami. 
by  the  16  &  17  Vict.  c.  83,  the  wife  (or  husband)  of  any 

(e)  Old.  xxxi.  rr.  6,  20.  (k)   Udal  v.  Walton,  14  Mee.  & 

(/)  Ibid.  r.  2.  W.  254;    Att.-Gen.  v.  Hitchcock-, 

(<7)  1  Stark.  Ev.  81.  1  Exch.  91. 

(h)  Doe  V.    Bramwdl,  3  Q.  B.           (I)  The   Queen  v.   Payne,  Law 

307.  Rep.  1  C.  C.  349  ;    Reg.  v.  Slattr, 

(»■)  3  Bl.  Com.  370.  8  Q.  B.  D.  267. 
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party  is,  in  this  respect,  in  the  same  position, — subject 
only  to  this,  that  neither  of  them  can  be  compelled  to 
disclose  anything  which  he  (or  she)  has  learned  by 
communication  from  the  other  during  the  marriage.  Also, 
by  the  32  &  33  Vict.  c.  &^,  the  parties  to  any  action  for 
breach  of  promise  of  marriage,  or  to  any  proceeding 
instituted  in  consequence  of  adultery,  were  made  competent 
to  give  evidence  therein  (m);  and,  by  the  40  &  41  Vict, 
c.  14,  on  the  trial  of  any  proceeding  (whether  by  indict- 
ment or  otherwise)  instituted  for  the  purpose  of  trying  or 
enforcing  a  civil  right  only,  the  defendant  himself  (or  the 
wife  or  husband  of  such  defendant)  is  an  admissible  witness, 
and  is  compellable  to  give  evidence.  There  remained,  how- 
ever, still  in  force,  one  exception  to  the  general  rule :  viz., 
that  no  one  should  be  sworn  who  professed  not  to  believe  in 
the  existence  of  a  God  by  whom  perjury  was  punished ;  but 
the  32  &  33  Vict.  c.  68  provided,  that  if  any  person  called 
to  give  evidence  in  any  court  of  justice,  whether  in  a  civil 
or  criminal  proceeding,  should  object  to  take  an  oath,  or 
should  be  objected  to  as  incompetent  to  take  an  oath, — 
such  person  should,  if  the  presiding  judge  was  satisfied 
that  the  taking  of  an  oath  would  have  no  binding  effect  on 
his  conscience,  make  a  solemn  promise  and  declaration  that 
his  evidence  should  be  true  ;  and  that  if  he  should,  never- 
theless, wilfully  and  corruptly  give  false  evidence,  he  might 
be  convicted  of  perjury;  and  now,  the  Oaths  Act,  1888  (n), 
sect.  1,  has  provided  generally,  that  every  person,  when 
objecting  to  be  sworn,  and  stating  as  the  ground  of  such 
objection,  either  that  he  has  no  religious  belief  or  that 
the  taking  of  an  oath  is  contrary  to  his  religious  belief, 
may  make  a  solemn  affirmation  instead  of  taking  the 
oath,  in  all  places,  and  for  all  purposes,  subject  to  the  like 

{m)  In  re  Ridoufs  Trusts,  Law       Eccl.    Cas.    289  ;    M.    v.    D.,    10 
Rep.    10    Eq.    Ca.   41 ;    Bishop  of      Prob.  Div.  175. 
Norwich  V.    Pearse,   ih.   2  Ad.   &  {n)  51  &  52  Vict.  c.  46. 
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liability   to   be  prosecuted  for  perjury  as  in  the   case  of 
falsely  swearing. 

The  oath  of  a  witness  (or  his  affirmation  in  lieu 
thereof),  is  to  speak  ''  the  truth,  the  whole  truth,  and 
nothing  but  the  truth  "  ;  and  the  oath  is,  in  general,  taken 
upon  the  New  Testament,  or  (in  the  cas(^  of  persons  who 
do  not  profess  the  Christian  faith,  the  oath  is  administered 
in  such  form  as  is  appropriate  to  their  own  creed  (if 
any)  (o)  ;  and,  now,  under  the  Oaths  Act,  iy88  (/>), 
sect.  5,  anyone  desiring  to  do  so  may  swear  with  uplifted 
hand. 

A  witness  is  not  bound  to  answer  any  question  which 
tends  to  expose  him  to  any  penalty  (<j)  or  forfeiture  (?')  ; 
but  he  cannot  refuse  to  answer  a  question  relevant  to  the 
matter  in  issue,  merely  on  the  ground  that  his  answer  may 
tend  to  establish  a  debt  or  other  civil  liability  against 
him  (s). 

A  counsel  or  solicitor  is  not  bound  (or  even  at  liberty) 
to  divulffe  the  secrets  of  the  cause  with  which  he  has  been 
entrusted  {t)  ;  nor  can  official  persons  be  called  upon  to 
disclose  any  matter  of  state,  the  publication  of  which  might 
be  prejudicial  to  the  community  (u) ;  and  no  questions  are 
permitted  to  be  asked  which  tend  to  the  discovery  of  the 

(o)  Omichund  v.  Barker,  1  Atk.  Brad/auijh  v.  Edwardu,   11   C.   B. 

49;  The  Queen  V.  Whitehead,  La.w  (N.s.)  377;    The  Queen  v.  Boyes, 

Rep.  1  C.  C.  R.  33.  1  B.  &  Smith,  324. 

{p)  51  &  52  Vict  c.  46.  See  also  (r)  Fisher  v.  Bonalds,  12  C.  B, 

52  &  53  Vict.  c.  10  (the  Commis-  762 ;  Atherley  v.  Harvey,  2  Q.  B.  D. 

sioners  for  Oaths  Act,  1889),  con-  524  ;    Allhusen    v.    Labouchere,  3 

solidating  and  amending  the  law  Q.  B.  D.  654. 

as   to   othcers  (usually  solicitors)  (s)  46  Geo.  3,  c.  37. 

before  whom  oaths  may  be  taken,  {t)  Reg.  v.  Dxichess  of  Kingston, 

or  affirmations  made, — which  last  11  St.  Tr.  246;    Weeks  v.  Argent, 

mentioned    Act    has    since    been  16  Mee.  &  W.   817 ;   Reg.  v.  Cox, 

amended  by  the  53  &  54  Vict.  c.  7,  14  Q.  B.  D.  153. 

and  54  &  55  Vict.  c.  50.  (m)  Beatson  v.  Skene,  5  H.  &  N. 

(q)    14  &  15  Vict.  c.  99,  s.  3;  832. 
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channels  through  which  information  has  been  given 
to  the  officers  of  justice  in  criminal  prosecutions  (.r).  But, 
with  these  exceptions,  the  law  compels  all  professional 
persons  (whether  physicians,  surgeons,  divines,  or  others), 
to  divulge  facts  (if  relevant  to  the  issue)  with  which  they 
have  become  professionally  acquainted  ;  and  will  not  allow 
such  persons, —or  even  a  servant  or  private  friend, — to 
withhold  a  relevant  matter,  though  of  the  most  delicate 
nature,  and  communicated  to  him  or  her  in  the  strictest 
confidence  (?/). 

A  party  producing  a  witness  is  not  (even  though  in  the 
opinion  of  the  judge  he  shall  prove  to  be  adverse)  allowed 
to  impeach  his  credit  by  general  evidence  of  bad  character, 
— although  he  may  (in  such  a  case)  contradict  him  by  other 
evidence  ;  and  (by  leave  of  the  judge)  he  may  prove  that 
the  witness  has  made,  at  some  other  time,  a  statement 
inconsistent  with  his  present  testimony ;  but  to  protect 
the  witness,  in  such  a  case,  against  unfair  surprise,  it  is 
necessary,  before  such  latter  proof  be  given,  that  the 
circumstances  of  the  supposed  former  statement,  so  far  as 
is  sufficient  to  designate  the  particular  occasion,  shall  be 
mentioned  to  him  (z). 

One  witness,  if  credible,  is  sufficient  evidence  of  any 
single  fact, — though  undoubtedly  the  concurrence  of  two 
or  more  corroborates  the  proof  (a) ;  and  our  law  considers, 
that  there  are  many  transactions  to  which  only  one  person 
is  privy,  and  therefore  does  not,  as  a  rule,  demand  the" 
testimony  of  two,  as  the  civil  law  universally  required, — 


(X)  Hardy's  Case,  44  St.Tr.  816;  (2)  17  &  18  Vict.  c.  125,  s.  22  ; 

Attorney-General    v.    Briant,    15  Greenhough   v.    Ec.des,    5    C.    B. 

Mee.  &W.  169.  (n.s.)786. 

(y)   Wilson  v.  Rastall,  4  T.   R.  (a)     Hill  v.    Wilson,   L.    R.   8 

753;  Valliant  V.  Dodemead,2Atk.  Ch.  App.  888;  Shillito  v.  Hobson, 

524.  30  Ch.  D.  396. 
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"  Unius  responsio  testis  omnino  non  audiatur""  {/>).  How- 
ever, in  certain  cases,  corroborative  testimony  is  required, 
— either  by  the  common  law  (c)  or  by  the  express  provision 
of  the  statute  law  (^d). 

After  the  examination  of  the  witness  by  the  party  for 
whom  he  is  called, — and  which  is  termed  his  examination 
in  chiefs — he  is  subject  to  cross-examination  by  the 
opposite  party, — which  being  concluded,  he  may  then 
be  re-examined  by  the  party  calling  him,  with  reference 
to  any  matter  arising  out  of  the  cross-examination  (e). 
And  upon  his  cross-examination,  the  witness  may  be 
asked,  if  he  has  not  given  a  contrary  account  of  the  same 
matter  on  a  former  occasion, — and  if  he  does  not  distinctly 
admit  this,  proof  may  then  be  given,  aliunde,  that  he  has 
done  so  (/)  ;  but  if  it  is  intended  to  contradict  him 
by  his  former  statement  in  writing^  his  attention  must  first 
be  called  to  those  parts  of  the  writing  which  are  to  be 
used  for  the  purpose  of  contradiction  {g).  Also,  although 
the  witness  cannot  be  cross-examined  as  to  particular  acts 
of  misconduct, — for  that  would  be  to  engraft  another  trial 
upon  the  trial  which  is  before  the  jury  (/t),- — yet  he  may  be 

(b)  Cod.  4,  20,  9.      Blackstone  "  the  supplttory  oath, — and  if  his 

(vol.  iii.  p.  370)  remarks  upon  this  "evidence   happens  to  be  in  his 

rule  as  followed  by  modern  civi-  "  own    favour,    this   immediately 

lians  : — "As  they  do  not  allow  a  "converts  the  half   proof   into  a 

"  less  number  than  two  witnesses  "  whole  one." 

"to  be^/e7ia /iro6a<to,  they  call  the  (c)  Finch   v.   Finch,  23  Ch.  D. 

"  testimony  of  one,  though  never  267. 

"so  clear  and  positive,  semipltna  {d)  32  &  33  Vict.  c.  68. 

'* probatio  only,  on  which  no  sen-  (e)  Prince  v.  Samo,   7  A.  &  E. 

"  tence  can  be  founded.     To  make  627. 

"up  therefore  the  necessary  com-  (/)  17  &  18  Vict.  c.  125,  s.  23. 

"  plement  of  witnesses,  when  they  {g)  Sect.  24  ;  28  &  29  Vict.  c.  18, 

"  have  one  only  to  a  single  fact,  as.  4,  5. 

"they   admit   the  party   himself  (A)  ^weeji'.s  Cose,  2  Brod.  &  Bing. 

"(plaintiff   or   defendant)   to    be  299;   Carpenter  v.   Wall,  11  A.  & 

"  examined  in  his  own  behalf,  and  E.  803. 
"  administer  to  him  what  is  called 
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questioned  as  to  whether  he  has  not  been  convicted  of  any 
felony  or  misdemeanor ;  and  if  he  denies  the  fact  or  refuses 
to  answer,  the  conviction  may  be  proved  (i), — that  being 
usually  done  by  producing  a  certificate  of  the  conviction. 
Moreover,  the  credit  of  the  witness  may  be  impeached,  not 
only  by  means  of  cross-examination,  by  proving  previous 
contradictory  statements,  and  by  evidence  reflecting  on  his 
general  bad  character,  but  also  by  calling  witnesses  to 
disprove  (or  rebut)  such  of  the  facts  stated  by  him  as  are 
material  to  the  issue  (k). 

No  evidence  is  necessary,  as  to  any  matters  of  which  the 
court  takes  judicial  notice  (/)  ;  or  as  to  matters  which 
the  law  presumes  (m)  ;  or  with  respect  to  matters 
which  the  opposite  party  has  at  any  time  admitted  to  be 
true  (n),  or  which  are  admitted  on  the  pleadings  (o)  ;  and 
evidence  is,  of  course,  always  dispensed  with,  as  to  matters 
upon  which  an  admission  has  been  made  for  the  express 
purpose  of  being  used  at  the  trial.  And  with  reference  to 
this  latter  subject,  the  Judicature  Acts  provide,  that  either 
party  may  give  notice  that  he  admits  the  truth  of  the  whole 
or  any  part  of  the  case  of  the  opposite  party  (p) ;  and  either 
party  may  call  on  the  opposite  party  to  admit  any  document, 
saving  all  just  exceptions  ;  and  in  case  of  refusal  or  neglect 
to  admit,  the  costs  of  proving  the  document  are  to  be  paid 
by  the  party  so  called  upon  and  refusing,  whatever  may  be 
the  result  of  the  action, — unless  the  court  certifies,  that  the 
refusal  to  admit  was  reasonable  ;  and,  on  the  other  hand, 


(t)  17     &     18     Vict.      c.      125,  509 ;    Hargrave    v.    Hargrave,   9 

s.  25.  Beav.  652. 

(k)  Taylor  on  Evidence,  s.  1329.  (n)  See^exv.  G^arrfwer,  2  Camp. 

(0    8  &   9  Vict.  c.    113  ;    14  &  513  ;  Rtx  v.  Topham,  4  T.  R.  126  ; 

15  Vict.  c.  99,  ss.  7—14 ;  c.  100,  Brickett  v.  Hulse,  7  Ad.  &  E.  454. 

8.  22.  (o)  Smith  v.  Martin,  9  Mee.  & 

(m)  1  Bl.  Com.  457;  Ooodright  v.  W.     304  ;    Harris   v.    Gamble,    7 

Saul,  4  T.  R.  251,  356 ;  Saye  and  Ch.  D.  877. 

Sele  Peerage,  1   H.  of  L.  Cases,  (p)  Ord.  xxxii.  r.  1. 
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no  costs  of  provino;  any  document  will,  in  gonoral,  be 
allowed  to  tlu;  i)ai*ty  who  neglects  to  give  the  usual  notice 
to  admit  ((j).  Also,  either  party  may  call  on  the  other  to 
admit  (for  the  pur})0ses  of  the  trial  only)  any  specified 
facts,  with  or  without  qualifications  ;  and,  in  case  of  his 
refusal  or  neglect  to  make  the  admission,  he  will  in  general 
have  to  bear  the  costs  of  proving  the  facts  which  he  has 
refused  to  admit  (r).  Also,  as  regards  any  documents 
which  are  referred  to  in  the  pleadings  of  either  of  the 
parties,  the  other  party  may  give  him  a  written  notice  to 
produce  the  same  for  inspection  and  perusal,  and  to  permit 
a  copy  to  be  taken  thereof  on  pain  of  not  being  allowed  at 
the  trial  to  put  such  document  in  evidence  (s)  ;  and  either 
party  may  apply  for  an  order  for  the  production  of  any 
document  in  the  possession  or  power  of  the  other  party 
relating  to  any  matter  in  question  in  the  action  (t). 

No  evidence  is,  of  course,  admissible  except  upon  the 
point  in  issue  (w), — e.g.,  in  an  action  of  debt,  where 
the  defendant  denies  his  bond,  and  alleges  that  it  is  not 
his  deed,  and  the  issue  is  whether  it  be  his  deed  or  no, — he 
cannot  give  in  evidence  a  release  of  the  bond  ;  for  that 
does  not  destroy  the  bond,  but  shows  only  that  it  is 
discharged  ;  and  therefore  does  not  support  the  issue, 
which  is  that  the  bond  is  not  his  deed  ;  and  he  should 
have  pleaded  the  release,  in  order  to  have  made  such 
evidence  admissible. 

Also,  none  but  the  best  evidence  shall  be  adduced  (.r), — 
that  which  is  of  a  secondary  kind  not  being  substituted 
for  that  which  is  of  a  primary  kind,  where  the  primary 
evidence  is  accessible  ;  e.g.,  the  contents  of  a  private  deed 

(g)  Ord.  xxxii.  r.  2.  («)  B.  N.  P.  298  ;  Hei/  v.  2Ioor- 

{r)  Ibid.  r.  4.  hoiim,  6  Bing.  N.  C.  52. 

(s)  Ord.   xxxi.  r.  15  ;  Quilter  v.  (x)  3  Bl.  Com.  368  ;  Taylor  on 

Heathy,  23  Ch.  Div.  42.  Evideiico,  pp.  340— 3G8,  2nd  edit. 
(t)  Ord.  xxxi.  r.  14. 
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or  writing, — as  distinguished  from  a  record  or  other  public 
document  (y), — cannot  be  proved  by  a  copy  (still  less 
by  mere  oral  evidence),  if  the  writing  he  in  existence,  and 
can  he  procured  by  the  party  hy  ivhom  the  i)roof  is  offered,— 
but  the  writing  itself  must  be  produced  (z).  And  if,  as 
regards  any  private  document,  there  be  occasion  to  prove 
its  execution  by  a  witness, — a  proof  which  is  in  general 
required,  unless  the  document  is  thirty  years  old,  and  comes 
out  of  the  proper  custody  (a), — the  proof  is  by  calling  the 
attesting  witness  (6), — or,  if  there  are  several  attesting 
witnesses,  by  calling  one  of  them ;  or  else,  by  proving  that 
such  attesting  witnesses  are  dead,  or  otherwise  incapable 
of  giving  evidence  (c),  and  then  adducing  secondary 
evidence  of  the  execution,  as  by  proof  of  their  hand- 
writing (d), — which  latter  proof  may  even  be  given  by  an 
expert,  upon  a  comparison  of  the  signature  in  question 
with  any  admitted  handwriting  (e).  And  this  rule  was 
formerly  of  so  strict  a  nature,  that  even  the  admission  of 
the  party  against  whom  the  instrument  was  produced,  that 
it  was  executed  by  him,  (unless  such  admission  were  made 
for  the  express  purpose  of  the  trial,)  would  not  have 
sufficed  to  excuse  the  absence  of  the  attesting  witness  (/)  ; 
but  now,  by  the  17  &  18  Vict.  c.  125,  s.  26,  it  is  unnecessary 
to  prove  by  the  attesting  loitness,  any  instrument  to  the 
validity  of  which  attestation  is  not  required  by  law, — so 
that  such  instrument  may  now  be  proved  by  admission 
or  otherwise,  as  if  there  had  been  no  attesting  witness 
thereto.     Also,   by  the  express  provisions    of   particular 

{y)  14  &  15  Vict.  c.  99,  s.  7.  {b)  Gillott  v.  Abbott,  7  A.  &  E. 

(s)  M'Oahty  v.  Ahton,  2  Mee.  &  783. 

W.  206  ;    Jones    v.     Tarleton,    9  (c)  Adams  v.    Kerr,   1  B.  &  P. 

Mee.  &  W.  675  ;  Howard  v.  Smith,  360. 

3  Man.  &  Gr.  254  ;  Queen  v.  Llan-  {d)  Nelson  v.    Whittall,  1   B.   & 

faeth/y,  2  Ell.  &  Bl.  940.  Aid.  19. 

(a)  B.  N.  P.   255  ;  2  Phill.   on  (e)  17  &  18  Vict.  c.  125,  s.  27. 

Ev.  203  ;  Doe  d.  Neale  v.  Samples,  (/)  R.\.  Harringworth,  4  M.  & 

8  A.  &  E.  151.  S.  354. 
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statutes,  certified  extracts  of  certain  private  documents 
{y.<j.,  extracts  under  the  Bankers'  Books  Evidence  Act, 
1879)  (g)^  are  made  admissible  in  evidence  ;  and  documents 
of  a  public  character  may  be  proved  by  the  Queen's 
printer's  copies  thereof  (/i),  or  by  copies  thereof  purporting 
to  be  printed  under  the  superintendence  of  Her  Majesty's 
Stationery  Office  (/). 

Where  the  circumstances  are  such  as  to  entitle  either 
party  to  give  secondary  evidence,  then  (tliere  being  no 
degrees  of  secondary  evidence^  he  is  at  liberty  to  resort 
to  any  species  of  secondary  evidence  w^ithin  his  power  (k)  ; 
e.g.,  he  may  give  oral  evidence  of  the  contents  of  a 
document,  and  he  is  not  bound  to  produce  a  copy,  though 
in  fact  he  should  have  one  (/). 

Hearsay, — that  is  to  say,  the  statement  by  a  witness  of 
what  has  been  said  or  declared  out  of  court  by  a  person  not 
a  party  to  the  suit,— is  not  admissible  as  evidence, — for  our 
law  deems  it  unsafe  to  rely  upon  the  assertions  of  any  one, 
unless  he  be  called  as  a  witness  in  the  cause,  and  deliver 
his  testimony  under  the  sanction  of  an  oath,  and  under  the 
check  which  the  power  of  cross-examination  imposes  (?n)  ; 
and  this  rule  is  so  absolute,  that  the  death  of  the  person  by 
whom  the  fact  was  so  asserted  out  of  court  (and  the  conse- 
quent impossibility  of  producing  him  as  a  witness)  makes 

(g)  42  &  43  Vict.  c.  11.  Haivkvm,  2  Q.  B.  212)  ;  and  (as  to 

(h)  Documentary  Evidence  Act,  judgments)   Christy  v.  Tancred,  9 

1868  (31  &  32  Vict.  c.  37),  amended  Mee.  &  W.  438  ;  and  (as  to  public 

by  the  45  &  46  Vict.  c.  9,  and  58  &  books,    not    judicial)   Jewison  v. 

59  Vict.  c.  9.  Dyson,  9   Mee   &   W.    540,    and 

(i)  Documentary  Evidence  Act,  Bowe  v.  Brenton,  8  B.  &  C.  743. 

1882  (45  &  46  Vict.  c.  9) ;  and  see  (k)  Doe  v.  Ross,  7   Mee  &  \\'. 

(as    to  entries  in  parish    books)  192. 

Taylor  v.  Devey,  7  A.  &  E.  409  ;  (I)  Brown  v.  Woodman,  6  Car.  & 

and  (as  to  ancient  manorial  aur-  P.  206,  per  Parke. 

veys)    Bridgman    v.    Jennings,    1  (m)    Wright  v.  Doe,  7  A.  &  E. 

Ld.    Raym.    734 ;    and    (as   to  a  384  ;  Stobart  v.  Dryden,  1  Mee.  & 

charity  treasurer's  books)  Doe  v.  W.  615. 
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no  difference  ;  and  upon  the  same  principle,  no  written 
entry  or  memorandum,  made  by  a  person  not  a  party  to 
the  suit,  can  in  general  be  admitted  as  evidence,  even  after 
his  death.  But  in  particular  cases  (or  under  particular 
circumstances),  hearsay  is  admissible  evidence.  For, 
firstly,  the  declaration  of  a  third  person  may  form  part 
of  the  res  gestce,  or  may  otherwise  derive  particular 
credibility  from  the  circumstances  under  which  it  was 
made, — e.g.,  if  a  question  arises,  whether  a  third  person 
committed  an  act  of  bankruptcy  by  absenting  himself 
from  his  house,  his  own  declaration  made  at  the  time, 
that  he  so  absented  himself  to  avoid  a  creditor,  is  good 
evidence  (n).  Also  the  books  of  stewards  (or  other 
receivers),  though  strangers  to  the  suit,  are  admitted  in 
evidence  after  their  death, — so  far  as  the  entries  tJierein 
tend  to  charge  them  icith  tlie  receipt  of  moneys, — because 
such  acknowledgments,  having  been  made  against  their 
own  interest,  are  entitled,  on  that  ground,  to  particular 
weight  (o).  And  declarations  or  statements  in  the  nature 
of  hearsay  are  admitted,  where  evidence  of  that  description 
happens  to  constitute  the  natural  and  appropriate  means 
of  proof, — as  upon  questions  of  pedigree  ;  or  of  custom, 
public  boundary,  and  the  like  (jo).  Also,  a  statement 
made  by  a  third  person  will,  usually,  be  receivable  as 
evidence  against  the  plaintiff  or  defendant  in  the  cause, 
if  the  plaintiff  or  defendant  be  proved  to  have  been  present 
when  the  statement  was  made,  and  to  have  heard  its 
import, — for  it  then  becomes  material  to  consider  whether, 
by  his  language  or  demeanour  on  the  occasion,  it  appeared 
to  receive  his  assent  {<j). 

Having   said   thus  much    on    the    admissibility    of  the 

(n)  1  Stark.  Ev.  48.  (p)  Davie>i  v.  Lowndes,  5  Bing. 

(o)     Hiyham    v.    Ridgeway,   10  N.  C.  161  ;  Gltnister  v.  Harding, 

East,  109;  Fursdon  v.  Glogg,   10  29  011.1)^.985  ;  Haines  v.  GiUhrie, 

Mee.  &  W.  574;  Taylor  v.  Witham,  13  Q.  B.  D.  818. 

3  Ch.  D.  605.  (q)  1  Stark.  Ev.  50. 
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evidence  at  the  trial,  we  are  now  to  consider  the  effect  or 
■weiglit  of  the  evidence.  Now  the  evidence  may  be  either 
positive  or  circumstantial, — by  the  former  of  which,  we 
commonly  understand  a  proof  of  the  very  fact  in  question  ; 
and  by  the  latter,  a  proof  of  circumstances  from  which 
(according  to  the  ordinary  course  of  human  affairs)  the 
existence  of  the  fact  may  reasonably  be  presumed.  And 
the  strength  of  circumstantial  or  presumptive  evidence 
varies,  according  to  the  nature  and  particular  combination 
of  the  facts  proved  ;  for  it  may  either  be  barely  sufficient 
to  decide  the  question, — supposing  no  evidence  to  be 
offered  to  the  contrary  ;  or  it  may  be  so  strong  as  to  prevail 
even  against  the  evidence  offered  on  the  other  side,  or  so 
violent  as  not  to  admit  of  being  repelled  by  any  contrary 
evidence  whatever.  Presumptions  o^  fact  are  of  this  class  ; 
but  certain  presumptions  of  fact  are  presumptions  of  law 
also, — and  in  this  latter  case,  there  are  certain  accepted 
rules  of  law  regarding  them  (r). 

When  the  evidence  is  completed  on  both  sides,  the  judge 
sums  up, — recapitulating  in  greater  or  less  detail  (as  he 
may  deem  necessary)  the  statements  of  the  witnesses,  and 
the  contents  of  the  documents  adduced  on  either  side,  and 
commenting  upon  the  manner  in  which  they  severally  bear 
upon  the  issue,  and  giving  his  direction  upon  any  matter 
of  law  that  may  arise,  but  leaving  the  jury  to  determine 

(r)  For  example,  the  presump-  1  Mee.  &  W.  749)  ;  or  of  unity  of 

tion   of  life    {Nepean   v.    Knight,  possession    {Clay toil    v.    Corhy,   2 

2   Mee.    &    W.    894  ;    Rhodes   v.  Gale  &  D.  174) ;  or  of  authority  as 

Rhodes,  35  Ch.  Div.  586) ;   or  of  agent  {Owen  v.   Barroio,  1  N.  R. 


in  fee     {Jayne    v.    Price,  101  ;   Ward  v.  Evans,  Salk.  442) ; 

5  Taunt.   326  ;   Doe  v.  Williams,  or  of  payment  { Welch  v.  Seaborn, 

2  Mee.  &  W.  749) ;  or  of  death  1  Stark.  Rep.  474 ;  Oswald  v. 
without  issue  {Doe  v.  Woolley,  Legh,  1  T.  R.  270  ;  R.  v.  Stephens, 
S  B.  &  C.  22  ;  Earl  of  Roscommon's  1  Burr.  434;  Egg  v.  Bamett, 
Case,  6  Clark  &  Fin.  97)  ;  or  of  a  3  Esp.  196)  ;  or  of  due  stamping 
reconveyance    (Fenney    v.    Jones,  {Doe  v.  Coombs,  3  Q.  B.  687). 

3  M.  &  Scott.  472  ;  Doe  v.  Williams, 
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for  themselves  the  credit  and  weight  to  which  they  are 
respectively  entitled,  and  to  decide  whether,  upon  the 
whole,  the  preponderance  of  proof  is  in  favour  of  the 
plaintiff  or  the  defendant  (s).  And  the  jury,  after  this 
summing  up,  if  they  express  a  wish  so  to  do,  are  permitted 
to  withdraw  from  the  court  to  consider  their  verdict  (t)  ; 
and  they  are  kept  until  they  are  agreed  ;  [and  if  they  eat 
or  drink  at  his  charge  for  whom  they  afterwards  find,  that 
will  set  aside  the  verdict  (u)  ;  and  if  they  speak  with  either 
of  the  parties  (or  their  agents)  after  they  have  gone  out  of 
the  jury  box,  or  if  they  receive  any  fresh  evidence  in 
private,  or  if  (to  prevent  disputes)  they  cast  lots  for  whom 
they  shall  find, — any  of  these  circumstances  will  vitiate  the 
verdict  (x).     In  case  the  jurors  do  not  agree  before  the 


(s)  As  to  the  duty  of  the  judge, 
with  reference  to  leaving  the  case 
to  the  jury,  or  withdrawing  it  from 
their  decision,  see  Metropolitan 
Railway  Company  v.  Jackson,  3 
App.  Ca.  193  ;  and  Dublin  Wickloiv 
and  Wexford  Eailway  Company  v. 
Slattery,  ih.  1155. 

{t)  A  verdict  is  either  privy  or 
public  ;  and  it  is  stated  by  Black- 
stone,  (vol.  iii.  p.  377),  that  "  a 
"  privy  verdict  is  when  the  judge 
"  hath  left  or  adjourned  the  court, 
"  and  the  jury  being  agreed,  in 
"  order  to  be  delivered  from  their 
"  confinement,  obtain  leave  to  give 
"  their  verdict  privily  to  the  judge 
"  out  of  court"  ;  though  he  adds, 
that,  ' '  if  the  judge  hath  adjourned 
"  the  court  to  his  own  lodgings, 
' '  and  there  receives  the  verdict, 
"it  is  a  public  and  not  a  privy 
"  verdict."  He  also  states,  that 
a  privy  verdict  is  of  no  force, 
unless  afterwards  affirmed  openly 
in  court,  and  that  the  jury  may 
then  vary  from  it,  if  they  please  ; 


and  that  it  is  "a  dangerous 
"  practice,  allowing  time  for  the 
"  parties  to  tamper  with  the 
"  jury  and  therefore,  very  seldom 
"  indulged  in." 

(u)  Hnghes  v.  Bicdd,  8  Dowl. 
P.  C.  315 ;  Morris  v.  Vivian,  10 
Mee.  &  W.  137.  By  the  Juries 
Act,  1870  (33  &  34  Vict.  c.  77), 
s.  23,  the  jury  may  (at  the  dis- 
cretion of  the  judge)  be  allowed 
the  use  of  a  fire  when  out  of  court, 
and  reasonable  refreshment,  to  be 
procured  at  their  own  expense. 

(x)  Inantient  times,  the  principal 
remedy  for  reversal  of  a  verdict 
unduly  given  was  by  writ  oiattaint; 
which  was  a  proceeding  for  setting 
aside,  by  a  jury  of  twenty-four, 
the  verdict  of  a  jury  of  twelve  ; 
the  eflfect  of  which  was,  that  if  the 
first  jury  were  found  to  have  given 
a  false  verdict,  they  incurred  in- 
famy, with  imprisonment  and  for- 
feiture of  their  goods, — which  two 
latter  punishments  were,  in  course 
of  time,  commuted  into  a  pecuniary 
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[judges  are  about  to  leave  the  assize  town,  though  they  are 
not  to  be  threatened  or  imprisoned  (3^),  yet  the  judges  are 
not  bound  to  wait  for  them,  but  may  carry  them  round  the 
circuit,  from  town  to  town,  in  a  cart  (-),] — an  ancicmt 
practice  (which  was  not  at  all  unpleasant  in  the  summer- 
time) ;  but  in  our  own  days,  if  the  jury  are  unable,  within 
a  reasonable  time,  to  agree  upon  their  verdict,  a  juror  is 
withdraion  (by  consent  of  the  parties),  so  that  no  verdict  is 
given  (a)  ;  or  the  whole  jury  may  (with  or  without  such 
consent)  be  discharged  by  the  judge  (/>). 

[The  jury,  when  they  are  all  agreed,  return  back  into 
their  places  ;  and  before  they  deliver  their  verdict,  the 
plaintiff  must  appear  in  court]  by  himself,  or  by  his 
solicitor,  or  counsel  ;  and  the  jury,  by  their  foreman, 
deliver  in  their  verdict, — for  the  plaintiff  or  (as  the  case 
may  be)  for  the  defendant, — and  if  the  verdict  is  for  the 
plaintiff,  they  also,  in  certain  actions,  at  the  same  time 
assess  the  damages  by  him  sustained  in  consequence  of  the 
injury  of  which  he  has  made  complaint  (c). 


penalty  ;  and  this  writ  of  attaint  allow  interest,  at  the  current  rate, 

was  as  old  as  the  reign  of  Henry  upon  debts  from  the   time   when 

the  Second,  and  remained  in  force  they  were  payable,  if  made  payable 

(though  quite  fallen  out   of   use)  by  a  written  instrument,  and  at  a 

till  abolished  by  the  stat.  6  Geo.  4,  time  certain  ;  or  if  payable  other- 

c.  50,  s.  60.  wise,  then  from    the    time    when 

(y)  Mirrour,  ch.  4,  s.  24.  demand  of  payment  shall  have  been 

(s)  3  Bl.  Com.  p.  376,  citing  Lib.  made  in  writing,  with  notice  that 

Ass.  fol.  40,  p.  11;  1  B.  &  S.  429  ;  interest  will  be  claimed  (Mowatt  v. 

Law  Rep.  1  Q.  B.  305.  Lord  Londesborough,  4  Ell.  &  Bl. 

(a)  Stodhart  v.  Johnson,  3  T.  R.  1  ;  Buncombe  v.  Brighton  Club 
657  ;  Harries  v.  Thomas,  2  Mee.  &  Company,  Law  Rep.  10  Q.  B.  371) ; 
W.  38 ;  Gibbs  v.  Ralph,  15  L.  J.  and  (by  sect.  29)  they  may  give 
Ex.  7.  damages  in  the  nature  of  interest, 

(b)  The  Queen  v.  Charlesworth,  in  actions  of  trover  and  trespass 
1  B.  &  Smith,  460.  de  bonis  asportatis,  over  and  above 

(c)  By  3  &  4  Will.  4,  c.  42,  s.  28,  the  value  of  the  goods  ;  and  also, 
the  jury  may,  upon  the  trial  of  any  in  actions  on  policies  of  assurance, 
issue   or  inquisition   of  damages,  over  and  above  the  money  insured. 
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If  there  should  arise  at  the  trial,  upon  the  facts  proved, 
any  difficult  matter  of  law,  the  jury  may  find  a  special 
verdict, — this  proceeding  being  founded  on  the  13  Edw.  I. 
c.  30,  s.  2  {(l)  ;  and  in  a  special  verdict,  the  jury  state  the 
naked  facts,  as  they  find  them  to  be  proved, — concluding 
conditionally,  that  if  upon  the  whole  matter  the  court 
should  be  of  opinion  that  the  issue  ought  to  be  found  for 
the  plaintiff,  then  they  find  for  the  plaintifiF,  and  assess 
the  damages  accordingly  ;  and  if  otherwise,  then  for  the 
defendant.  And  there  is  also  another  method  of  finding 
a  special  verdict;  and  this  is,  when  the  jury  find  a  verdict, 
generally,  for  the  plaintiff,  but  subject  to  the  opinion  of  the 
court  on  a  special  case,  stated  by  the  counsel  on  both  sides, 
and  containing  a  statements  of  facts  mutually  agreed  upon. 

In  case  the  judge  should,  at  the  trial,  mistake  the  law, 
either  in  directing  the  jury  or  otherwise,  counsel  on  either 
side  might  formerly  have  required  him  to  seal  a  hill  of 
exceptions  to  his  ruling  (<?), — and  this  bill  of  exceptions 
was  afterwards  dealt  with  in  the  old  court  of  Exchequer 
Chamber  (/)  ;  and  although  bills  of  exceptions  have  now 
been  abolished  (7),  yet  the  right  of  the  parties  to  have  the 
issues  for  trial  properly  submitted  to  the  jury,  with  a  full 
direction  upon  the  law  thereon,  together  with  the  power  of 
enforcing  such  right  in  the  Court  of  Appeal,  upon  an 
"  exception "  entered  upon  and  annexed  to  the  record, 
continues  {h). 

As  regards  a  non-suit, — it  will  be  remembered,  that  the 
plaintiflF  is  required  to  appear  in  court  at  the  time  when 

(d)  Mayor  of  Devizes  v.  Clarlc,  been  long  discarded,  in  favour  of 
3  A.  &  E.  506.  an  application  for  a  new  trial. 

(e)  1.3  Edw.  1,  c.  31.  (g)   Ord.   xxxix.   rr.  3,  6  ;    Ord. 
(/)  The  sufficiency  in  law  of  the       lii.  r.  2. 

facts  proved  at  the  trial  to  main-  {p)  38  &  .39  Vict.   c.   77,  s.  22 ; 

tain  the  issues,  might  also  formerly  ,39  &  40  Vict.  c.  59,  s.  17  ;  Cheese  v. 

have  been  raised  by  a  demurrer  to  Lovejoy,  2  P.  D.  161. 
the  evidence  ;  but  that  practice  has 
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the  jury  deliver  in  their  verdict  ;  and  this  was,  formerly, 
a  matter  of  greater  importance  than  it  is  now,— because, 
formerly,  the  plaintiff  was  liable  to  be  amerced  for  a  false 
claim  (y), — scil.,  when  he  was  nonsuited.  And  in  more 
modern  times,  it  was  still  usual  for  a  plaintiff,  when  he  or 
his  counsel  perceived  that  he  had  not  given  evidence  suffi- 
cient to  maintain  the  issue,  to  be  voluntarily  nonsuited  or 
to  withdraw  himself, — whereupon  the  crier  was  ordered  to 
call  tlie  plaintiff ;  and  if  neither  he  nor  anybody  for  him 
appeared,  the  jurors  were  discharged,  and  the  defendant 
had  judgment  of  nonsuit  and  was  entitled  to  his  costs  ; 
but  after  a  nonsuit  the  plaintiff  might  have  commenced 
the  action  again, — which  he  could  not  have  done  after  a 
verdict.  Under  the  present  practice,  the  plaintiff  cannot 
elect  to  be  nonsuited  (r), — although  he  may  discontinue  his 
action  {s)  ;  however,  the  judge  may  nonsuit  the  plaintiff, — 
but  not  (unless  by  consent)  befoi-e  hearing  his  evidence  {t)  ; 
and  a  nonsuit  must,  of  course,  be  applied  for  (if  at  all) 
before  the  verdict  is  given  (ii).  The  effect  of  a  nonsuit, 
which  was  (for  a  short  time)  the  same  as  a  verdict  {x),  is 
not  now  so, — ^at  least,  in  general  (y). 

2.  Trial  before  a  Judge.— A.  trial  before  a  judge  of 
questions  of  fact  as  well  as  of  law,  dispensing  with  a  jury, 
was  first  introduced  into  the  common  law  courts  by  the 
Common  Law  Procedure  Act,  1854, — though  it  has 
always  been  (as  it  still  is)  the  usual  practice  in  the  Court 
of  Chancery  (or  Chancery  Division)  and  in  the  Admiralty  ; 
and  under  the  Judicature  Acts,  this  is  one  of  the  modes 
of  trial  which  may  be  specified  by  the  party  bringing  the 


(q)  Finch,  L.  189,  252.  («)  Pinto  v.  Badman   (1891),  8 

(r)  Fox  V.  Star  Newspaper  Co.,       Rep.  Pat.  Ca.  181. 

[1898]  1  Q.  B.  636.  (x)  Orel.  xli.  (1875),  r.  6. 

(.«)  Ord.  xxvi.  rr.  1 — 4.  (y)  Ord.   xxvi.  r.   1  ;  Poyser  v. 

(t)     Fletcher's     Case,    [1892]  1       Minors,  7  Q.  B.  D.    329 ;    StaM- 

Q.  B.  122.  Schmidt  v.  Walfard,  4  Q.  B.  D.  217. 
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action  on  for  trial,  in  liis  notice  of  trial, — though  the  other 
party  may  (in  a  proper  case)  obtain  an  order  of  the  court 
to  have  the  facts  tried  before  a  judge  and  jury  (z), — but 
a  notice  of  trial,  given  generally,  means  now  a  trial  before 
a  judge  without  a  jury. 

3.  Trial  before  an  Official  or  Special  Heferee. — It  was 
[)rovided,  by  the  Common  Liw  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125),  ss.  3,  6,  that,  if,  at  any  time  after 
the  issuing  of  the  writ  of  summons  in  an  action,  it  was 
made  to  appear  to  the  court  or  a  judge,  that  there  was  no 
preliminary  question  as  to  the  defendant's  liability,  but 
that  the  matter  in  dispute  consisted  wholly  or  in  part  of 
matters  of  ')nere  account  which  could  not  conveniently  be 
tried  in  the  ordinary  way, — an  order  might  issue,  that 
such  matter  should  (upon  reasonable  terms  as  to  costs 
and  otherwise)  be  compulsorily  referred  to  some  arbitrator 
selected  by  the  parties,  or  else  to  a  Master  or  other  officer 
of  the  Court  (a)  ;  and  by  the  Judicature  Act,  1873  (30  & 
37  Vict.  c.  &^),  it  was  provided  (by  sect.  56),  that  (subject 
to  the  right  of  the  parties  to  have  disputed  facts  submitted 
to  the  verdict  of  a  jury)  {h)  any  question  arising  in  any 
cause  or  matter  (other  than  a  criminal  proceeding  by  the 
crown)  might  be  referred  (for  inquiry  and  report)  to  an 
official   or    special    referee  (f),   whose   report    (if  adopted) 

(z)  Ord.   xxxvi.   rr.   3,   4,  5,  6 ;  is  deteimined  by  the  Lord  Chan- 

Sugg  V.   Silber,  1   Q.  B.    D.   362  ;  cellor,  with  the  concurrence  of  the 

Rustoii  V.  Tohin,  10  Ch.   D.  558  ;  presidents  of  the  divisions  of  the 

Hunt  V.  Chambers,  20  Ch.  D.  365.  High    Court     of     Justice,    or    a 

(a)  Brown  v.  Emerson,  17  C.  B.  majority  of  them  (of  which  majo- 

361  ;   Chapman  v.     Van   Toll,    8  rity  the   Lord    Chief    Justice   of 

Ell.  &  Bl.   396 ;  Clow  v.  Harper,  England  must  be  one),  and  with 

8  Ex.  D.  198.  the  sanction  of  the  Treasury  ;  and 

(6)  Sugg   v.    Silber,   1  Q.  B.  D.  they  perform  the  duties  entrusted 

362.  to  them  in  such  places,  whether  in 

(c)  The  official  referees  are  per-  London  or  in  the  country,  as  may 

manent   officers   attached    to   the  be  directed  by  order  of  court  (36  & 

Supreme  Court ;  and  their  number,  37  Vict.  c.  66,  s.  83  ;  Ord.  xxxvi. 

<{ualification,  and  tenure  of  office  rr.  45 — 55). 
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might  be  enforced  as  a  jiidgnient  (d)  ;  and  (by  sects.  57 — 
59),  that  (with  the  consent  of  the  parties, — and  (in  certain 
cases)  without  such  consent)  any  question  or  issue  of  fact 
or  question  of  account  might  be  ordered  to  be  tried  before 
an  official  or  special  referee, — that  is  to  say,  referred  to 
him  for  trial, — and  in  that  case,  his  report  was  equivalent 
to  the  verdict  of  a  jury  {e).  But  these  references  are  now 
principally  regulated  by  the  Arbitration  Act,  1889  (52  & 
53  Vict.  c.  49), — which  has  modified  sect.  56,  and  repealed 
sects.  57  to  59,  of  the  Judicature  Act,  1873,  besides 
repealing  the  C/ommon  Law  Procedure  Act,  1854,  ss.  3 — 
17,  and  certain  other  Acts  relating  to  arbitration  ;  and 
now,  under  the  Judicature  Act,  1873,  and  the  Arbitration 
Act,  1889,  the  law  may  be  stated  as  follows,  that  is  to 
say  : — Subject  to  any  right  to  have  particular  cases  tried 
by  a  jury,  the  court  or  a  judge  may  refer  any  question 
arising  in  any  cause  or  matter  (other  than  a  criminal 
proceeding  by  the  Crown)  to  any  official  or  special  referee, 
for  inguh'i/  and  report  ;  and  the  report  may  be  adopted, 
wholly  or  partially,  by  the  court  or  a  judge  ;  and  if 
adopted,  it  may  be  enforced  as  a  judgment  or  order  to  the 
same  effect  ;  and  if  all  the  parties  interested  (who  are  not 
under  disability)  consent, — or  if  the  cause  or  matter 
requires  any  prolonged  examination  of  documents,  or  any 
scientific  or  local  investigation  which  cannot  (in  the 
opinion  of  the  court  or  a  judge)  conveniently  be  made 
before  a  jury  or  conducted  by  the  court  through  its  other 
ordinary  officers  ;  or  if  the  question  in  dispute  consists, 
wholly  or  in  part,  of  matters  of  account, — the  court  or  a 
judge  may  at  any  time  order  the  whole  cause  or  matter, 
or  any  question  or  issue  of  fact  arising  therein,  to  be  tried 
before  any  special  referee  to  be  agreed  on  by  the  parties, 
or  else  before  an  official  referee  or  officer  of  the  court, — 

(rf)  DunUrh  Colliery  v.    Lever,  (e)  Rowcliffe  v.  Leigh,  3  Ch.  D. 

9  Ch.  D.  20 ;  Ord.  xxxvi.  rr.  45—  292  ;  Leigh  v.  Brook>i,  5  Ch.  D. 
55.  592. 

2  o  2 
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in  which  latter  case,  the  official  or  special  referee  is  to  he 
deemed  an  officer  of  the  court  ;  and  in  either  case, — that 
is  to  say,  whether  the  reference  is  for  inquiry  and  report 
or  for  trial, — then  (subject  to  the  terms  of  the  order  of 
reference)  the  referee  holds  the  inquiry  or  trial  at  any  place 
which  he  deems  expedient;  and  he  may  have  an  inspection 
or  a  view;  and  he  proceeds  with  the  inquiry  or  trial  de  die 
in  diem,  in  a  similar  manner  as  in  actions  tried  by  a  jury 
before  a  judge  of  the  High  (Jourt, — but  his  tribunal  is  not 
a  public  court  of  justice  (  /')  ;  and  before  the  conclusion 
of  any  trial  before  him,  or  by  his  report,  the  referee  may 
submit  any  question  arising  therein,  or  may  state  any 
facts  specially, — for  the  decision  of  the  court  (^)  ;  and  the 
court  has  power  to  require  any  explanation  or  reasons 
from  the  referee,  and  to  remit  the  matter  referred,  or  any 
part  thereof,  for  re-trial  or  further  consideration,  to  the 
same  or  any  other  referee, — or  the  court  may  itself 
decide  the  question,  and  that  either  on  the  evidence  already 
taken  before  the  referee  or  otherwise  (A)  ;  and  generally, 
the  court  or  a  judge  has  and  may  exercise  (as  regards 
these  references)  all  the  powers  which  are  (by  the  Arbi- 
tration Act,  1889)  conferred  on  the  court  or  a  judge  as  to 
voluntary  arbitrations  out  of  court. 

IV.  The  Judgment. — The  issues  in  the  action  havino- 
been  decided  in  one  or  other  of  the  several  modes  of  trial 

(/)  Orel,  xxxvi.  r.  48.  judgment  to  be  entered,  and  might 

{g)  The    referee  had  originally  hav^e  exercised  the  same  discretion 

no  power  to   order  judgment   to  as  to  costs  as  the  court  or  judge 

be  entered  up  {Longman  v.  East,  could  have  exercised, — the  Arbi- 

.3  C.   P.  D.   142)  ;   and  although,  tration  Act,  1889   (52  &  53  Vict, 

under   the  Judicature   Act,   1884  c.    49),   has  now,  mmb/e,  repealed 

(47   &  48   Vict.    c.   61),  s.  9,  and  all  these  provisions, — so  that  the 

Ord.  xxxvi.  r.  50,  the  terms  of  the  powers  of  the  official  referee  are 

reference  to   the    official    referee  now  limited   to  those   mentioned 

might  have  been  such  as  that  he  in  the  text. 

should  try  the  whole  action, — in  (A)  Dimkirk   Colliery  v.   Lever, 

which  case,  he  might  have  directed  9  Ch.  D.  20. 
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above  described,  the  next  step  is  the  judgment  ;  and 
inasmuch  as  no  judgment  can  be  entered  (after  verdict) 
without  an  order  of  the  judge  (^), — therefore,  some  appli- 
cation for  judgment  must  be  made  ;  and  if  the  application 
is  made  (and  usually  it  will  be  made)  at  the  trial,  the 
judge  may  then  and  there  order  judgment  to  be  entered, — 
in  which  case,  the  judgment  will  afterwards  be  entered  by 
the  proper  officer  of  the  court,  on  the  production  of  the 
associate's  certificate  to  that  effect,  such  certificate  now 
forming  the  substitute  for  what  was  formerly  known  as 
the  postea  ;  but  after  verdict  given,  the  judge, — in  lieu  of 
ordering  judgment  to  be  at  once  entered, — may  adjourn 
the  action  for  further  consideration  ;  or  may  leave  either 
party  to  move  for  judgment. 

The  practice  of  adjourning  a  judgment  for  "  further 
consideration"  had  been  long  in  use  in  the  Court  of 
Chancery,  but  was  not  introduced  into  the  Queen's  Bench 
Division  of  the  High  Court,  until  the  39  &  40  Vict.  c.  59, 
s.  17,  enacted,  that  the  proceedings  in  an  action  subsequent 
to  the  trial  should  (where  practicable)  take  place  before 
the  judge  before  whom  the  trial  had  taken  place  ;  and 
since  that  Act,  the  further  consideration  is  now  very 
generally  reserved  (in  a  proper  case)  in  the  Queen's  Bench 
Division. 

But  the  judge  may  also,  at  the  trial,  leave  either  party 
to  move  for  judgment  ;  and  in  that  case  (/o),  the  plaintiff 
may  move  for  judgment,  and  (in  case  of  plaintiff"  not  doing 
so  for  ten  days  alter  the  trial)  the  defendant  may  move 
for  judgment.  Also,  where  (at  or  after  any  trial  with  a 
jury)  the  judge  has  directed  judgment  to  be  entered, 
either  party  may  apply  to  set  aside  such  judgment,  and  to 
enter  any  other  judgment, — on  the  ground,  tliat  the  judg- 
ment directed  to  be  entered  is  wrong,  by  reason  that  the 

(»■)  Ord.  xl.  r.  1.  (k)  Ibid.  r.  2. 
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finding  of"  the  jury  upon  the  facts  has  not  been  properly 
entered  ;  or  on  the  ground  that,  upon  the  finding  as 
entered,  the  judgment  so  directed  is  wrong  (/)  ;  and  in 
either  case,  the  application  is  to  be  made  to  the  Court  of 
Appeal  (m) ;  and  all  applications  for  a  new  trial  are  also 
now  made  to  the  Court  of  Appeal. (?i).  And  upon  every 
such  motion  for  judgment,  and  also  upon  every  motion 
that  the  judgment  be  set  aside  and  another  entered,  the 
party  who  moves  may,  in  support  of  liis  motion,  urge  any 
ground  which  goes  to  show,  that  he  is  entitled  to  the 
judgment  he  claims,  by  reason  of  the  opposite  party  having 
either  no  cause  of  action  or  (as  the  case  may  be)  no 
sufficient  defence  ;  and  the  court  may  direct  judgment  to 
be  entered  without  regard  to  the  findings  of  the  jury  (o). 

Where  either  party  is  dissatisfied  with  the  result  of  the 
trial,  and  contends, — either  (1)  that  the  jury  have  come  to 
a  wrong  conclusion  on  the  facts,  or  were  not  properly 
directed  by  the  judge  ;  or  (2)  that  the  judge  wrongly 
directed  a  verdict  or  a  nonsuit  [p), — in  either  of  such 
cases,  the  party  dissatisfied  may  apply  for  a  new  trial, — 
which  application  used  to  be  made  to  a  Divisional  Court,  but 
is  now  made  to  the  Court  of  Appeal  {q).  And  the  ground 
of  the  application  (for  a  new  trial)  may  also  be  some 
irregularity  in  the  proceedings  connected  with  the  trial, — 
such  as  want  of  notice  of  trial;  or  any  flagrant  misbehaviour 

(I)  Ord.  xl.  rr.  3,  4.  character)  termed  a  motion  for  a 

(m)  Ibid.  r.  5.  repleader,  in  respect  of  the  issues 

(n)  53  &  54  Vict.  c.  44.  raised  in  the  pleadings  being  not 

(o)  Formerly,  such  ground  was  to  the  point,  which  motion  might 

urged  in  what  was  called  a  motion  have  been  made  by  either  party, 

in  arrest  of  judgment;  or  iorjudg-  is  now  out  of  use  also. 

ment  non  obntante   veredicto, — the  {p)   Yetts  v.  Foster,  3  C.  P.  I). 

first  being  made  by  an  unsuccess-  437  ;    Etty  v.    Wilson,    3   Ex.    D. 

ful    defendant,  the   latter  by    an  309  ;  Solomon  v.  Bitton,  8  Q.  B.  D- 

unsuccessful  plaintiff  ;    but   both  176  ;  Phillips  v.  L.  d;  S.   W.  Rail. 

motions  are  now  out  of  use.     And  Co. ,  5  Q.  B.  D.  78. 

a  motion   (of    the   same    general  {q}  53  &  54  Vict.  c.  44. 
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of  the  successful  j);irty  towards  the  jury,  or  gross  misbe- 
haviour of  the  jury  themselves  ;  or  the  ground  of  the 
application  (for  a  new  trial)  may  be,  that  the  verdict  is 
unsupported  by  (or  is  contrary  to)  the  evidence  ;  or  that 
the  damages  are  exorbitant  or  insufficient ;  or  that  th<' 
judge  has  misdirected  the  jury.  In  every  case,  the  motion 
is  made  on  notice, — and  the  notice  must  specify  the  ground 
or  grounds  upon  which  the  application  is  rested  (r)  ;  and 
if  (on  the  hearing  of  the  motion)  a  new  trial  be  ordered, 
then  a  trial  of  the  same  issue,  (by  a  new  jury  duly  sum- 
moned and  impanelled  as  in  other  case,)  is  instituted  tie 
novo  {s). 

[The  power  of  the  court  to  set  aside  the  verdict  and 
grant  a  new  trial,  on  account  of  misbehaviour  in  the 
jurors,  is  of  a  date  extremely  antient  {t)  ;  and  in  the  reign 
of  Charles  the  Second,  new  trials  came  to  be  granted  upon 
a^daiv'ts, — the  former  strictness  of  the  courts  of  law,  in 
respect  of  new  trials,  having  been  then  considerably 
relaxed  (u), — as  it  continued  to  be,  until  comparatively 
recent  times  ;]  but  the  courts  do  not,  now,  lend  an  easy  ear 
to  this  sort  of  application, — and  require  to  be  satisfied, 
that  the  merits  have  not  been  fairly  discussed  (x), — so  that 
a  new  trial  will  not  be  granted,  where  the  matter  is  too 
inconsiderable,  nor  upon  nice  objections,  which  do  not  go 
to  the  real  merits  ;  nor  where  the  scales  of  evidence  hang 
nearly  equal,  and  the  jury  might  reasonably  have  found 
as  they  have  found  (y). 

(r)  Ord.  xxxix.  r.  3.  Bio.  Ab.  tit.  Verdite,  18;  Style, 

(s)  If  the  new  trial  was  ordered  46(5 ;  Graves  v.  Short,  Cro.    Eliz. 

in     consequence    of    a    mis-trial  tjlti;  Palm.  3'2o ;  1  Brownl.  207. 

apparent  on  the  record,  the  award  («)    R.  v.    Lord    Fitz-  iVater,  1 

used  to  be  called  a  venire  de  novo.  Sid.  235  ;  Goodmauv.  Cotherinyton, 

( Wood  V.  Bdl,  (j  Ell.   &  Bl.  355,  2  Lev.  140. 

363.)  (x)  Ord.  xxxix.  r.  6. 

{t)  24  Edw.  3,  24,;  Bro.  Ab.  tit.  (y)  Metropolitan    Hail.     Co.    v. 

Verdite,  17  ;  11  Hen.  4,  18;  Bro.  Wriyht,  11  App.  Ca.  152. 

Ab.  tit.  Enquest,  75  ;  14  Hen.  7,  1 ; 
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The  next  step  in  the  regular  course  of  an  action,  is  for 
the  successful  I)arty  to  cause  the  judgment  to  he  entered  by 
the  proper  officer  of  the  court  ;  and  this  is  done,  upon  his 
dehverinfr  to  such  officer  the  associate's  certificate  of  the 
judge's  directions  at  the  trial,  together  with  a  copy  of 
the  whole  of  the  pleadings  in  the  action  other  than  any 
petition  or  summons  {z)  ;  and  immediately  after  the  time 
when  such  judgment  shall  thus  have  been  duly  entered, 
every  person  to  whom,  under  it,  any  money  or  costs  shall 
be  payable,  may  forthwith  enforce  the  same  by  execution 
as  presently  to  be  mentioned,  —  unless,  indeed  the 
execution  has  been  stayed  for  a  time  by  order  of  the 
court. 

Judgments  are  either  interlocutory  or  finals — an  inter- 
locutory  judgment  being  one  which  does  not  finally 
determine  or  complete  the  action.  And  (in  the  Queen's 
Bench  Division)  interlocutory  judgments  are  mostly  those 
whereby  the  riyht  of  the  plaintiff  is  established,  but  the 
quantum  of  the  damages  is  not  ascertained, — which 
happens,  e.g.,  where  the  defendant,  in  any  action  brought 
for  the  detention  of  goods  or  for  pecuniary  damages, 
suffers  judgment  to  go  against  him  by  default.  In  such 
a  case,  the  plaintiff"  is  entitled  to  an  interlocutory  judg- 
ment ;  but  because  the  court  does  not  know  the  value  of 
the  goods  or  what  damages  the  plaintiff  has  sustained, 
there  must  therefore  be  either  a  writ  of  inquiry  or  some 
other  proceeding  to  ascertain  the  value  or  the  quantum  of  the 
damages  (a).  And  if  the  damages  are  to  be  assessed  under 
a  writ  of  inquiry, — as  is  the  case,  in  general, — the  writ  is 
addressed  to  (and  is  executed  by)  the  sheriff',  who  (by  his 
under-sheriff)  ascertains  (by  the  verdict  of  a  jury)  what 
damages  the  plaintiff  has  really  sustained  ;  and  when  the 
verdict  is  given,  the  sheriff  returns  the  inquisition  into  court, 
—  whereupon  it  is  adjudged,  that  the  plaintiff  do  recover  the 

(2)  Ord.  xli.  rr.  1,  4.  (a)  Ord.  xiii.  r.  5. 
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sum  SO  assessed  and  his  costs.  But  in  many  cases,  thou<^li 
the  action  "  sounds  in  damages,"  yet  the  amount  recover- 
able by  the  phiintiff  is  substantially  a  matter  of  mere 
calculation  ;  and  in  such  cases,  the  course  (as  laid  down 
by  the  Common  Law  Procedure  Act,  1852)  is  not  to 
issue  any  writ  of  inquiry,  but  to  upply  for  an  order  of 
the  court  or  a  judge,  that  the  amount  which  the  plaintift' 
is  entitled  to  recover  shall  be  ascertained  by  one  of  the 
Masters  (I>). 

A.  final  judgment,  on  the  other  hand,  is  a  judgment  that 
is  final  in  the  first  instance  (c). 

At  common  law,  all  judgments  had  relation  to  the  first 
day  of  the  term  in  which  they  were  signed,  though  in 
point  of  fact  not  signed  till  afterwards  (d), — the  Term 
having  been  considered,  for  this  and  some  other  purposes, 
as  consisting  but  of  one  day  ;  but,  by  the  present  practice, 
all  judgments  (whether  interlocutory  or  final)  are  entered 
of  record  of  the  day  of  the  month  and  year  when  they  are 
actually  pronounced, — or  (as  the  case  may  be)  when  the 
requisite  authority  or  papers  are  left  with  the  proper 
officer,  to  enable  him  to  enter  the  judgment  {e)  ;  and 
judgments  have  now  no  relation  to  any  other  day, — 
although  it  is  competent  for  the  court  to  order  a  judgment 
to  be  entered  nunc  pro  tunc  (/)  ;  and  by  the  1  &  2  Vict. 
c.  110,  s.  7,  every  judgment  debt  carries  interest  (leviable 
along  with  the  principal)  (^),  at  the  rate  of  4/.  per  cent, 
per  annum,  from  the  time  of  entering  up  the  judgment 
until  the  same  shall  be  satisfied. 

{h)  15  &  16  Vict.  c.  76,  s.  94.  Tranah,  12  C.  B.  406  ;  Heathcole  v. 

{c)  Ibid.  s.  93.  Wing,    11    Exch.    355;   Moor    v. 

(d)  Jeffresonv.  Morto7i,2S3i\ind.  Koherts,  3  C.  B.  (n.s.)  844;  and 
by  Wms.  8  k.  Ord.  lii.  r.  15. 

(e)  Ord.  xli.  rr.  1,  4.  ((j)  Ord.  xlii.  r.  16;  Newton  v. 
(/)  il/iVes  V.    Williavvi,  9  Q.  B.       Grand  Junction   Raihuay  Co.,   16 

47 ;     Fishmongtrs'     Company     v.       Mee.  &  W.  139. 
Robertson,  3  C.  B.  970  ;  Freeman  v. 
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And  before  we  proceed  to  consider  the  modes  of  execu- 
tion upon  a  judgment, — which  is  the  next  principal  matter 
to  be  considered, — we  will  give  a  brief  explanation 
regarding  the  old  lerms  and  the  modern  Sittings  ;  and 
we  will  then  add  a  short  exposition  regarding  the  Costs 
in  an  action. 

[And,  Firstly,  as  regards  Terms. — The  distinction  of  the 
legal  year  into  terms  is  still  of  some  slight  importance  (/t)  ; 
and  it  may  therefore  be  shortly  stated,  that  (after  a  some- 
what varying  practice)  (/)  the  rule  (as  mentioned  in 
Britton)  (k),  in  the  reign  of  King  Edward  the  First,  was, 
that  no  secular  pleas  could  be  held  (nor  any  man  sworn 
on  the  Evangelists)  in  the  times  of  Advent,  Lent,  Pente- 
cost, harvest,  and  vintage  ;  or  in  the  days  of  the  great 
litanies  ;  or  during  any  solemn  festivals  ;  but  the  bishops 
might  grant  dispensations, — of  which  many  are  preserved 
in  Rymer's  Fa'dera  (/), — whereby  assizes  might  be  held  in 
some  of  these  holy  seasons  ;  and  afterwards,  by  the  Statute 
of  Westminster  the  First,  (8  Edvv.  I.,)  c.  51,  the  assizes 
of  novel  disseisin,  moi'tancestor,  and  darreign  presentment, 
might  be  taken  in  Advent,  Septuagesima,  and  Lent.  The 
portions  of  time,  not  included  within  the  prohibited 
seasons,  fell  naturally  into  a  fourfold  division, — and,  from 
the  festival  day  that  immediately  preceded  their  com- 
mencement, were  denominated  the  Terms  of  St.  Hilary, 
of  Easter,  of  tlie  Holy  Trinity,  and  of  St.  Michael,— 
which  Terms  were  afterwards  regulated  by  successive 
Acts  of  Parliament,  and,  ultimately,  by  the  11  Geo.  IV.  & 
1  Will.  IV.  c.  70. 

Immediately  prior  to  the  date  of  the  last-mentioned 
Act,  Easter  and  Trinity  Terms  depended  on  the  moveable 

(h)  College  of  Christ  v.  Martin,  (i)  Spelman,  Of  the  Terms. 

3  Q-  B.  D.  16  ;36  &  37  Vict.  c.  66,  (h)  Cap.  53. 

^"  (I)  Tern.  Hen.  3,  jiJO-ssm. 
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[feasts  of  Easter  and  Trinity  ;  but  by  the  provisions  of  the 
Act,  Hihiry  Term  was  fixed  to  begin  on  the  llih  and  end 
on  the  lUst  January  ;  and  Easter  Term,  to  begin  on  the 
15th  April,  and  end  on  the  8th  May  ;  and  Trinity  Term, 
to  begin  on  the  22nd  May,  and  end  on  the  12th  June  ; 
and  Michaehnas  Term,  to  begin  on  the  2nd  November, 
and  end  on  the  25th  November  (m).  And,  in  case  the  day 
of  the  month  on  which  any  Term  was  to  end  fell  on  a 
Sunday,  the  Monday  next  after  was  the  last  day  of 
Term  {n). 

There  were  certain  proceedings  which  used  to  be 
conducted  exclusively  in  Term, — e.g.,  the  sittings  in  hanc 
for  the  determination  of  matters  of  law  ;  but  the  courts  of 
assize  and  the  nisi  prius  sittings  were  for  the  most  part 
held  in  the  vacations — that  is,  during  the  intervals  between 
the  Terms  ;  and  all  proceedings  out  of  court, — that  is  to 
say,  such  as  did  not  require  the  actual  presence  of  the 
judges  themselves,  but  could  be  transacted  between  the 
parties  and  their  solicitors, — were  in  modern  times  trans- 
acted during  any  part  of  the  year  (with  the  exception  of  a 
period  of  recess,  known  as  the  ^  long  vacation,"  viz.  from 
the  10th  August  to  the  24th  October)  (o).]  But  the 
inconvenience  to  suitors  from  the  above  restrictions  being 
severely  felt,  the  division  of  the  legal  year  into  Terms  was 


{m)   Wright  v.   Lewis,  9   Dowl.  term  ;    the    plaintifiF,    though    at 

183  ;  Donne.s  v.  Bostock,  ib.  241.  liberty    to    declare    in    vacation, 

{?()  1  Will.  4   c.  3   s.  3  •  Doe  v.  could  not  compel  the  defendant  to 

Soe    1  Uowl   63.  plead  until  the  subsequent  term ; 

,  >  „,  , .  ^-     ^1  and  a  party  obtaining  a  verdict  in 

(o)  The  practice  was  antiently  /       •'    ^,         .  ?   ^ 

,.,,  ^  .•     ^1        11  vacation,  on  the  trial  ot  any  issue, 

very  ditierent ;  for,  antiently,  all  ....         ,1 

.  ,         ,  ,  or  on  any  inuuisitiou  ot  damages, 

writs  must  have  been  made  return-  ,,,"'*.. 

...  1     J  •  1  had   also   to  wait,  in  every  case, 

able  m  term ;  every  pleading  and  .,    ,,       ^  r  n      • 

.    .    ,  ^  until    the  term    next    following, 

every   entry   of    judgment,    even  ,    ^         ,  ,  ,     .        r>     •,    ■    ■, 

,        .     ,   ^  ,  ,.         J  ,        J  before   he  could  sign  nnal   judg- 

when  in  fact  delivered  or  entered  ,  o  j      o 


in    vacation,    must   always    have 
been  intituled  of  some  antecedent 


ment,  or  take  out  execution. 
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eventually  abolished,  so  far  as  relates  to  the  administration 
of  justice,  by  the  Judicature  Acts,  which  provided,  that 
there  should  no  longer  be  Terms  ap])licable  to  any  sitting 
or  business  of  the  High  Court  of  Justice,  or  the  Court  of 
Appeal, — it  being  also  provided,  however,  that  where  under 
the  then  existing  law,  the  terms  into  which  the  legal  year 
was  divided  were  used  as  a  measure  for  determining  the 
time  at  or  within  which  any  act  was  required  to  be  done, 
the  same  might  continue  to  be  referred  to,  for  the  same  or 
the  like  purpose  (/>).  And  there  are  now  four  sittings  of 
the  Supreme  Court  in  every  year  (</),  viz.  :  (1)  The 
Michaelmas  sittings,  commencing  the  2nd  November  (but, 
by  Order  in  C'Ouncil,  commencing,  in  fact,  the  24th  October) 
and  ending  the  21st  December  ;  (2)  The  Hilary  sittings, 
commencing  the  11th  January  and  ending  the  Wednesday 
before  Easter  ;  (3)  The  Easter  sittings,  commencing  on 
the  Tuesday  after  Easter  week  and  ending  on  the  Friday 
before  Whit  Sunday  ;  and  (4)  The  Trinity  sittings,  com- 
mencing on  the  Tuesday  after  Whitsun  week  and  ending 
the  8th  August  (r),  (but,  in  fact,  by  Order  in  Council, 
ending  the  12th  August)  ;  and  there  are  the  following  four 
vacations  in  every  year  (s),  viz.  :  (1)  The  Long  vacation, 
commencing  the  10th  August  and  ending  the  24th  October, 
(but  by  Order  in  (Jouncil,  commencing  the  13th  August 
and  ending  the  23rd  October) ;  (2)  The  Christmas  vaca- 
tion, commencing  the  24th  December  and  ending  the  6th 
January  ;  (3)  The  Easter  vacation,  commencing  on  Good 
Friday  and  ending  on  Easter  Tuesday  ;  and  (4)  the  Whitsun 
vacation  commencing  on  the  Saturday  before  Whit 
Sunday  and  ending  on  the  Tuesday  after  Whit  Sunday. 
Also,  during  these  vacations,  two  of  the  judges  (called 
"  Vacation  Judges  ")  sit  for  the  hearing  of  matters  of  an 

{p)  36  &  37  Vict.  c.  66  ;  s.  26  ;  (q)  Orel.  Ixiii.  (lSS3);Daubneyv. 

College    of    Christ    v.    Martin,    3       Shuttleivorth,  1  Kx.  D.  53. 
Q.  B.  D.  16.  (;-)  Orel.  Ixiii.  (1883)  r.  1. 

(.s)  Ibid.  r.  4. 
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urgent  character  (t).     And  subject  to  the  above   arrange- 
ments, the  sittings  of  the  court  arc;  continuous  (//). 

Secondly,  as  regards  Costs. — The  common  law  (it  is  said) 
did  not  allow  costs  (./■)  ;  and  certainly,  the  general  opinion 
is,  that  costs  do[)end  upon  statute  only.  And,  in  particular, 
there  were  many  cases  of  vexatious  proceedings,  in  which 
the  legislature  at  one  time  provided,  that  the  party  in  fault 
should  pay  double  or  (sometimes)  treble  costs  ;  but,  by  the 
5  &  6  Vict.  c.  97,  all  such  provisions  were  repealed,  and  a 
full  and  reasonable  indemnity  only,  in  the  shape  of  taxed 
costs,  was  to  be  paid. 

The  first  statute  which  directed  that  costs  should  be 
given  to  a  successful  plaintiff  in  an  action  at  law, 
was  the  Statute  of  Gloucester  (6  Edw.  I.  c.  1)  (y)  ; 
prior  to  which  Act,  costs  were  included  in  (and  were 
recoverable  as  part  of)  the  damages,  in  those  actions  in 
which  damages  were  given  :  but  because  those  damages 
were  frequently  inadequate  to  the  plaintijfs  expenses, 
therefore  the  Statute  of  Gloucester  ordered  costs  {eo 
nomine)  to  be  also  added.  But  as  the  general  rule,  no 
costs  were  allowed  to  the  defendant  in  an  action  at  law,  in 
any  shape,  till  the  23  Hen.  VIII.  c.  15,  8  Eliz.  c.  2,  4  Jac.  I. 
c.  3,  8  &  9  Will.  III.  c.  11,  and  4  &  5  Ann.  c.  3  ;  and  these 
gave  the  defendant,  if  he  prevailed,  the  same  costs  as  the 
plaintiff  would  have  had  in  case  he  had  succeeded.  But 
even  after  these  enactments,  there  still  remained  several 
points  in  which  the  law  of  costs  was  defective,  as  regards 
both  the  plaintiff  and  the  defendant  ;  and  various  pro- 
visions were  from  time  to  time  passed,  with  the  object  of 
amending  these  defects  (z)  ;  by  one  of  which,  it  was 
provided,  that  if  a  plaintiflF,  instead  of  taking  out  execution 

it)  Ord.  Ixiii.  r.  11.  (z)  9   Ann.    c.    25 ;    1    Will.    4, 

(u)  36  &  37  Vict.  c.  66,  s.  30.  c.  21  ;  3  &4  Will.  4,  c.  42,  ss.  31— 

(x)  Cod.  3,  1,  13.  34  ;  15  &  16  Vict.  c.  76,  ss.  81, 146, 

iy)  3B1.  Com.  399  ;  42  &  43  Vict.  223*;  17  &  18  Vict.  c.  125,  ss.  42, 

«.  59  ;  Benfley  v.  Dawe.s,  10  Exch.  44,  57,  67,  93  ;  23  &  24  Vict.  c.  126, 

347,  ss.  11,27,  32. 
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upon  a  judgment  he  had  recovered,  should  bring  an  action 
thereon,  he  should  have  no  costs  of  the  latter  suit,  unless 
the  court  or  a  judge  should  otherwise  order  (a)  ;  and  it 
was  also  (among  other  matters)  laid  down  (under  these 
enactments),  that  though  the  party  who  substantially 
succeeded  should  have  the  general  costs  of"  the  action,  yet 
his  adversary, — where  he  succeeded  on  any  particular  issue 
of  law  or  of  fact, — should  have  the  costs  of  that  issue  (/>). 
And  by  the  County  Courts  Act,  18G7  (30  &  31  Vict, 
c.  142),  s.  5,  in  order  to  prevent  the  practice  of  suing  in 
the  High  (Jourt  in  matters  of  small  amount,  it  was  pro- 
vided, that  if  a  plaintiff  who  resorted  thereto  and  recovered 
a  sum  not  exceeding  20/.  in  contract, — or  no  more  than 
lOZ.  in  tort, — he  should  have  no  costs  of  suit,  unless  the 
court  or  a  judge  should  certify  on  the  record  that  there 
was  sufficient  reason  for  his  taking  that  course  (c)  ;  and 
these  provisions  are  continued  by  the  County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  s.  116,— with  this  variation, 
namely,  that  such  costs  may  now  be  allowed  by  special 
order  ;  and  with  this  addition,  namely,  that  if  judgment  is 
obtained  on  a  specially  indorsed  writ  (within  usually 
twenty-one  days  after  service  of  the  writ),  that  judgment 
shall  carry  costs.  In  a  penal  action,  no  costs  were  ever 
allowed  to  a  plaintiff  suing  as  a  common  informer, — 
unless  where  they  were  expressly  given  by  the  statute 
on  which  he  sued ;  for,  as  the  action  itself  created  the 
right,  he  had  no  claim  to  damages  ;  and  the  general  rule 
of  law  used  to  be,  that  where  there  were  no  damages, 
there  were  no  costs  {d)  ;  but  such  costs  would,  semhle, 
now  go  with  the  judgment,  unless  the  judge  interposed 
his    discretion  (e).       And    as    regards    pauper    suitors, — 

(a)  43   Geo.    3,    c.    46,    s.    4 ;  (c)  Marshall  v.    Martin,    Law 

Adam    v.    Ready,    6    H.    &    N.       Rep.  5  Q.  B.  239. 
261.  {d)  College     of    Physicians     v. 

(6)  15  &  16  Vict.  c.  76,  s.  81.  Harrison,  9  B.  &  C.  524 

(e)  42  &  43  Vict.  e.  59. 


CHAP.  X. — OF  THK  PROCEEDINGS  IN  AN  ACTION.        575 

that  is,  such  as  will  swoar  themselves  not  worth  25/. 
(formerly  5/.)  in  the  world,  except  their  wearint;  apparel 
and  the  matter  in  question  in  the  cause  (/), — they  were, 
by  the  11  Hen.  YIl.  c.  12  and  23  Hen.  VIII.  c.  15, 
exempted  from  the  payment  of  court  fees  (7)  :  and  under 
the  present  practice,  they  are  entitled  to  have  counsel  and 
a  solicitor  assigned  to  them  without  fee  ;  and  they  are 
excused  from  payin*^  costs  when  unsuccessful, — thoui^li  it 
has  been  said  they  shall  suffer  other  punishment  at  the 
discretion  of  the  judges  (A)  ;  but  a  person  thus  suing  or 
del'ending  may  recover  costs  (being,  however,  only  his 
costs  out  of  pocket)  (i), — for  the  counsel  and  clerks  of 
court  are  bound  to  give  their  labour  to  him  only,  and  not 
to  his  antagonist  (/l). 

It  is,  however,  to  be  observed,  that,  in  the  Court  of 
Chancery,  the  costs  to  be  given  to  either  party  were  never 
held  to  be  a  matter  of  right, — but  were  merely  discretionary, 
according  to  the  circumstances  of  the  case  (/)  ;  and  they 
still  are  so  (m)  ;  also,  generally,  the  costs  of  and  incident 
to  all  proceedings  in  the  High  Court  are  in  the  discretion 
of  the  court,^ — although,  where  the  action  is  tried  by  a 
jury,  the  costs  shall  follow  the  event,  unless  upon  application 
made  at  the  trial,  and  for  good  cause  shown,  the  judge 
before    whom  the    action   was  tried    (or  the  court)    shall 


(/)  Pratt  V.  Delarue,  10  Mee.  &  of  Lords  have  been  placed  under 

W.  512  ;  Ord.  xvi.  rr.  22 — 30.  stringent   regulations.      Also,    by 

(g)    These     Acts     in    favorem  ^he  59  &  60  Vict.  c.  51,  certain 

paupertatis  had  no  application  to  vexatious  litigants  may  be  deprived 

the  case  of  a  cZe/e»rfa?i^.  altogether   of    the    right    to    use 

•,,,  „,     ,    ,                      ,     ,      ...  (i.e.,  to  misuse)  the  courts. 
(h)  Blackstone    says     (vol.    111. 

p.  400),  that  it  was  formerly  usual  (»)  Or^.   xvi.   r.  31  ;  Carson  v. 

to  give  pauper  plaintiffs,  if  non-  Pickersgill,  14  Q.  B.  D.  859. 

suited,  their  election,  either  to  he  (t)  3  Bl.  Com.  401. 

whipped  or  to  pay  their  costs  ;  and  (^j  /^jVZ.  452. 

(by  the  56  &  57  Vict.  c.  22)  the  ^^^^  ^3  ^  ^^  ^j^^  ^   ^^^  ^   5 

appeals  of  paupers  to  the  House 
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otherwise  order  (n).  Moreover,  no  order  as  to  costs  left 
to  the  discretion  of  the  court  shall  (except  by  leave)  be 
subject  to  appeal  (o). 

V.  The  Execution. — If  the  judgment  entered  in  the 
High  Court  be  not  suspended,  varied,  or  reversed  by  the 
Court  of  Appeal,  as  presently  to  be  mentioned,  the  next  step 
in  the  action  is  the  execution  of  that  judgment,  or  putting 
the  sentence  of  the  law  in  force.  Now  there  are  different 
writs  of  execution  ;  for  besides  the  executions  called 
respectively  attachment  and  sequestration  (which  are,  in 
effect,  against  the  person  of  the  debtor)  (p),  there  are  writs 
of  execution  against  his  goods  (q),  and  also  writs  against 
his  lands  (?') .    But  as  regards  the  operation  of  judgments  on 


(n)  Ord.  Ixv.  r.  1  ;  but  this  is 
not  to  deprive  a  trustee,  mort- 
gagee, or  other  person  of  any  I'ight 
to  costs  out  of  a  particular  estate 
or  fund  "to  ivhich  he  icould  be 
entitled  according  to  the  rides 
hitherto  acted  upon  in  courts  of 
equity"  (Smith  v.  Dale,  18  Ch.  D. 
ol6  ;  Ex  parte  Russell,  In  re 
Butterworth,  19  Ch.  D.  5%^; Hilly. 
Spurgeon,  29  Ch.  Div.  348). 

(o)  36  &  37  Vict.  c.  66,  s.  49  ; 
Re  Bradford,  15  Q.  B.  D.  635. 

(p)  See  further  as  to  these, 
post,  chap.  XI. 

(q)  Until  a  recent  period,  execu- 
tion on  a  judgment  might  also,  in 
cases  above  201.,  have  issued 
against  the  person  of  the  debtor  ; 
who  might  have  been  arrested  and 
imprisoned,  under  the  writ  of 
capias  ad  satisfaciendum  ;  but,  by 
the  32  &  33  Vict.  c.  62  (the 
Debtors  Act,  1869),  no  person 
may  now  be  arrested  or  imprisoned 
for  making  defaidt  in  payment  of 
a   sum   of   money,  except   in  the 


cases  specified  in  sect.  4  of  the 
Act  (Chard  v.  Jervis,  9  Q.  B.  D. 
178  ;  Brooks  v.  Edwards,  21  Ch.  D. 
230  ;  41  &  42  Vict.  c.  54)  ;  and 
except  that  persons  who  (having 
the  means)  refuse  or  neglect  to 
pay  certain  small  debts  [i.e.,  debts 
not  exceeding  50/. ),  due  from  them 
in  pursuance  of  any  order  or  judg- 
ment, may  be  committed  for  a 
term  of  six  weeks  or  until  payment 
(Hewitson  v.  Sherwin,  Law  Rep. 
10  Eq.  Ca.  53) ;  and  the  committa 
order  may  be  made  either  in  the 
superior  court  or  by  the  county 
court,  according  to  where  the 
judgment  or  order  was  obtained. 
(Dillon  V.  Cunningham,  Law  Rep. 
8  Exch.  23.)  Persons  so  com- 
mitted (or  imprisoned)  are  subject 
to  the  differential  treatment  pro- 
vided for  by  the  61  &  62  Vict.  c.  41. 
(r)  1  &  2  Vict.  c.  110,  .s.  11. 
A  judgment  against  a  mortgagee 
(which  would  formerly  have  bound 
the  land  mortgaged,  even  though 
the  mortgage  was  paid  off  and  the 
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lands,  the  23  &  24  Vict.  c.  38,  s.  1,  hiis  now  provided,  that 
(as  regards  a  purchaser  for  valuable  consideration  or  a 
mortnjtigee)  no  judgment  shall  affect  any  land,  unless 
execution  thereon  shall  have  been  issued  and  registered 
at  the  proper  office  of  the  Pligh  (Jourt  (that  is  to  say,  in 
the  Central  Office);  and  the  27  &  28  Vict.  c.  112,  s.  1, 
has  provided,  that  no  judgment  entered  up  after  the 
29th  July,  1864,  shall  affect  any  land  until  the  land  shall 
have  been  also  actually/  delivered  in  execution  (s) ;  also,  the 
writ  (or  other  process  of  execution)  must  be  registered 
in  the  name  of  the  debtor  against  whom  it  is  obtained, 
instead  of  (as  previously)  in  the  name  of  the  creditor  ;  and 
it  must  also  be  registered  in  the  office  of  Land  Registry,  in 
the  register  for  writs  and  orders  affecting  lands  {t).  And  as 
regards  the  operation  of  judgments  on  goods,  by  the  19  & 
20  Vict.  c.  97  (the  Mercantile  Law  Amendment  Act,  1856), 
the  goods  are  bound,  as  against  purchasers  without  notice, 
only  from  the  time  of  the  actual  seizure  thereof  under  the 
execution, — though,  as  between  the  parties  themselves 
to  the  action,  the  goods  are  bound  from  the  date  (or 
teste)  of  the  writ :  and  the  Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  while  it  repeals  the  last-mentioned 
Act,  enacts  to  the  like  effect,  only  saying  more  specifically, 
that  the  goods  shall  be  bound  as  from  the  time  token  the 
lorit  is  delivered  to  tJie  slieriff  (sect.  26), — except  as  against 
a  purchaser  in  good  faith  and  for  value  who  has  no  notice 
that  the  writ  has  been  delivered  to,  and  remains  unexecuted 
with,  the  sheriff  (sect.  26)  (it). 

land  actually  conveyed  to  a  pur-  and  Dover  Railway  Co.  ih.  2 
chaser  or  another  mortgagee)  has  Ch.  App.  385 ;  Hatton  v.  Hay- 
no  longer  that  effect  (18  &  19  Vict.  wood,  ib.  9  Ch.  App.  229;  Aivjlo- 
c.  15,  s.  11).  Italian  Bank  v.  Davies,  9  Ch.  D. 

(6)   4   Will.   &  M.   c.  20;    1   &  275. 

2  Vict.  e.  110,  s.  19 ;  2  &  3  Vict.  (t)  51  &  52  Vict.  c.  51,  ss.  5,  6. 

c.  11  ;  18&19Vict.  c.  15;  A'e»y9V.  («)    Ha.dtick    v.     Clark,    [1899] 

Waddingion,  Law  Rep.  1  Q.  B.  1  Q.  B.  699,  and  cases  there  cited. 
355  ;  Gardner  v.  London,  Chatltam 

S.C, — VOL.  III.  2  P 
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There  are,  in  general,  specific  executions  for  specific 
judgments  ;  and  not  all  executions  issue  on  all  judgments. 
Thus,  in  an  ordinary  legal  action,  the  judgment  is  in 
general  for  the  recovery  of  money  only,  and  not  for  the 
recovery  of  any  specific  chattel, — there  being,  however, 
an  exception  to  this  in  the  case  of  detinue,  in  which  the 
judgment  is  for  the  recovery  of  the  goods  themselves  which 
are  detained  (or  the  value  thereof)  with  damages  and 
costs.  In  detinue  accordingly,  there  was  a  special  process 
of  execution  in  use  (called  a  distringas),  to  compel  the 
defendant  to  deliver  the  goods,  by  repeated  distresses 
levied  upon  his  chattels  ;  and  this  writ  was  recognized 
by  (and  was  regulated  under)  the  Common  Law  Proce- 
dure Act,  1854  {v)  ;  and,  under  the  Judicature  Acts, 
it  is  preserved,  under  the  name  of  a  writ  of  delivery  {x). 
Again,  in  an  action  for  the  recovery  of  land,  a  judgment 
for  the  plaintiff  therein,  requiring  the  defendant  to  deliver 
the  possession  thereof  to  the  plaintiff,  may  be  enforced  by 
a  writ  of  possession  ;  and  by  such  writ  of  possession, 
the  sheriff  is  commanded  to  enter  on  the  land  which  is  the 
subject  of  the  action,  and  to  cause  the  plaintiff  to  have 
possession  thereof  with  its  appurtenances  {y) . 

And  as  regards  writs  of  execution  generally,  it  should  be 
mentioned,  that  the  writ  must  be  executed  within  a  year 
from  the  date  of  its  issue, — unless  it  should,  in  the  mean- 
time, have  been  properly  renewed;  but  the  writ  may  issue 
(as  between  the  original  parties)  at  any  time  within  six  years 
from  the  recovery  of  the  judgment, — though,  after  that 
time,  the  party  alleging  himself  to  be  entitled  to  execution 
must,  apply  to  the  court  or  judge  for  leave  to  issue  it  {z). 

The  leave  of  the  court,  before  issuing  execution  on  a 
judgment,  may  also   be   required  by  reason   of  a   change 

(u)  17  &  18  Vict.  c.  125,  s.  78 ;  (a;)  Ord.  xlviii. 

Chilton   V.   Carrington,   15   C.    B.  (y)  Ord.  xlvii. 

780.  (z)  Ord.  xlii.  r.  23. 
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of  parties  to  the  action  :  Which  change  may  occur,  first,  hy 
death, — wherein  the  rule  formerly  was,  that  if  either  of  the 
parties  died  before  final  judgment  the  action  would  abate, 
and  (if  the  death  took  place  after  final  judgment)  a  scire 
facias  was  necessary  in  order  to  enforce  the  execution  ; 
but  under  the  present  practice  (a),  and  ever  since  the 
Common  Law  Procedure  Act,  1852,  in  fact  (b),  the  death 
of  either  plaintiff  or  defendant  does  not  cause  the  action  to 
abate,  but  the  proceedings  (supposing  the  right  of  action 
to  survive)  is  ordered  to  be  continued  by  or  against  the 
proper  parties.  Again,  if  a  female  plaintiff  or  defendant 
married,  the  action  used  to  be  thereby  abated, — and 
(where  judgment  had  been  obtained)  the  plaintiff  was 
driven  to  scire  facias  to  enforce  the  judgment  (c);  but,  after 
the  Common  Law  Procedure  Act,  1852,  an  action  did  not 
abate  by  marriage, — though  a  suggestion  on  the  record 
was  required  of  the  marriage  ;  and  the  like  suggestion  was 
necessary,  in  case  a  plaintiff  became  a  bankrupt,  after  he 
had  obtained  judgment,  but  before  he  had  issued  execu- 
tion (d).  And  under  the  Judicature  Acts,  the  law  on 
these  matters  has  not  been  altered,  but  the  process 
requisite  to  carry  on  the  proceedings  (at  whatever  stage 
of  the  action  the  change  of  parties  occurs)  has  been  made 
more  simple, — it  being  provided,  that  in  the  case  of  the 
marriage,  death,  bankruptcy,  or  devolution  of  the  estate 
by  operation  of  law,  of  any  party  to  an  action  during 
the  pendency  thereof, — such  order  may  be  made,  as  to  new 
parties  (or  as  to  a  change  in  the  capacity  in  which  the 
original  parties  sued  or  were  sued),  as  shall  be  deemed 
necessary  by  the  court  for  a  complete  settlement  of  all  the 
questions   involved   in   the  action, — and  this  merely  upon 

(a)  Ord.  xvii.  (before  final  (c)  Walker  v.  Ooslen,  11  Mee.  & 
judgment)  ;  Ord.  xlii.  (after  final  W.  78  ;  Underhill  v.  Devereux, 
judgment).                                                 2  Sainid.  by  Wms.  72  k. 

(b)  15  &  16  Vict.  c.  76,  s.  135;  (d)  Winter \.  Krttchman,2T.li,. 
17  &  18  Vict.  c.  125,  s.  92,                      45. 
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an  ex  parte  application,  the  order  being  served  on  any- 
party  affected  thereby  ;  who,  if  he  objects  thereto,  must, 
within  twelve  days  of  the  service,  apply  that  the  order 
may  be  discharged  or  varied  {e). 

The  followixig  are  the  writs  of  execution   by  which   a 
judgment  for  the  recovery  of  money  is  enforced  : — 

1.  A  Fieri  Facias. — This  is  an  execution  against  the 
goods  and  chattels  of  the  judgment  debtor, — and  it  is  so 
termed  from  the  words  of  the  writ,  whereby  the  sheriff  is 
commanded  quod  fieri  facias  de  bonis  (that  he  cause  to  be 
made  of  the  goods  and  chattels  of  the  party),  the  amount 
of  the  judgment  debt  ;  and  from  this  writ  neither  peers 
nor  any  other  privileged  persons  are  exempt  ;  and  it  lies 
against  executors  or  administrators,  with  regard  to  the 
goods  of  their  deceased  testators  or  intestates  (/).  The 
sheriff  may  not  break  open  any  outer  door  to  execute  the 
writ ;  but  must  enter  peaceably  (€/),  and  may  then  break 
open  any  inner  door  in  order  to  take  the  goods  (/t) ;  but 
he  cannot  execute  the  writ  on  a  Sunday  («'),  or  within  the 
precincts  of  a  royal  residence  (k).  The  sheriff  may  sell 
the  goods  and  chattels  of  the  debtor  (/), — including  even 
his  estates  for  years,  or  his  growing  crops, — till  he  has 
raised  enough  to  satisfy  the  judgment  (m)  ;  but  the 
exercise  of  this  power  of  sale  in  the  sheriff  is  subject  to 
certain  safeguards  and  limits,  that  is  to  say:  By  the  8  Anne, 
c.  18,  the  landlord  must  be  first  paid  his  rent  due  before 

(e)  Ord.  xvii.  rr.  1 — 3.  {/)  The  sale  may  be   either   by 

(/)  3  Bl.  Com.  417  ;  Fenwick  v.  auction  or  by  private  treaty ;  and 

Laycock,  2  Q.  B.  108.  it  is  not  unusual  for  the  sheriff  to 

(g)  5  Rep.  92.  hand  over  the  goods  to  the  execu- 

(h)    Palm.      54 ;      Morrish      v.  tion   creditor  himself  (or  to   any 

Murray,  13  Mee.  &  W.  52.  friend  of  his),  at  a  fair  valuation. 

(i)  Arch.  Pr.  13th  ed.  p.  527.  {Herniman  v.   Bowker,    25   L.    J. 

(k)   Att.-Gen.    v.    Dakin,    Law  Exch.    69;   Haddow    v.    Morton, 

Rep.     4    H.    L.    338;    Comhe  v.  [1894]  1  Q.  B.  95,  5G5.) 

De  la  Bere,  22  Ch.  D.  316.  (m)  3  Bl.  Com.  417. 
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the  execution,  to  the  extent  of  one  year's  arrears  (n)  ;  and 
by  the  56  Geo.  III.  c.  50,  no  straw,  hay,  manure,  or  the 
like,  which  by  the  covenants  of"  the  lease  is  prohibited  as 
between  the  landlord  and  the  tenant  from  being  carried  off 
the  premises,  may  be  sold,  save  to  some  person  who  loill 
agree  (in  writing)  to  use  and  expend  the  same  upon  the 
premises  and  according  to  the  obligation  of  the  tenant  (o)  ; 
and  by  the  14  &  15  Vict.  c.  25,  s.  2,  if  growing  crops  are 
seized  and  sold  on  a  ft.  fa.  or  other  writ  of  execution  by 
the  sheriff,  they  shall  still,  so  long  as  they  remain  on  the 
lands  (and  where  there  is  no  other  sufficient  distress),  be 
liable  to  be  distrained  for  rent  becoming  due  from  the 
tenant  after  such  seizure  and  sale, — although  goods  once 
sold  cannot  be  again  taken  in  execution  for  the  same 
debt  (p). 

No  personal  chattel  which  was  not  in  its  nature  properly 
capable  both  of  manual  seizure  and  of  sale  could  be  taken 
under  this  writ  ;  but  now,  by  the  1  &  2  Vict.  c.  110,  s.  12. 
the  sheriff  may  take  any  money,  hank  notes,  hills  of 
exchange,  or  other  securities  for  moneg,  belonging  to  the 
judgment  debtor  (q), — suing  upon  such  bills  or  securities 
in  his  own  name,  and  paying  over  the  money  to  be 
recovered  thereon  to  the  creditor. 

In  case  the  sheriff  is  unable  to  sell,  at  a  reasonable 
price,  the  goods  taken  in  execution,   he  may  make   his 

{n)  Rissley  v.  Ryle,   11  Mee.  &  ^^an  a  year,  the  landlord  shall  not 

W.  17 ;    Wollaston  v.  Stafford,  15  have   any  such  claim  or  lien  for 

C.  B.  278.     It  is,  however,  pro-  more    than   the   arrears    of    rent 

vided,  by  7  &  8  Vict.  c.  96,  s.  67,  accruing  during  four  such  terms 

that  no  landlord  of  any  tenement  or  times  of  payment  (  Wharton  v. 

let  at  a  weekly  rent  shall  have  any  Naylor,  12  Q.  B.  673). 

claim  or  lien  upon  any  goods  taken  (o)    Wilmot  v.  Rose,  3  Ell.  &  Bl. 

in  execution  under  the  process  of  563. 

any  court  of  law,  for  more  than  ( p)  Haddow  v.  Morton,  mpra. 

/our  Juee^A-' arrears  of  rent;  and,  in  [q)  CoUingridge  y.    Paxton,   11 

like  manner,  in  the  case  of  a  tene-  C.  B.  683. 
ment  let  for  any  other  term  less 
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return  upon  the  writ,  that  they  remain  in  his  hands  for 
want  of  buyers, — upon  which  the  judgment  creditors  may 
proceed  to  take  out  a  writ  of  venditioni  exponas  or  writ 
assistant,  under  which  the  sheriff  is  bound  to  sell  the  goods 
at  all  hazards,  i.e.,  for  the  best  price  that  can  be  obtained, 
however  inadequate  (r). 

2.  A  Levari  Facias. — This  was  an  execution  which 
affected  a  man's  goods  and  the  profits  of  his  lands, — the 
writ  commanding  the  sheriff  to  levy  the  judgment  debt 
on  the  lands  and  goods  of  the  party  against  whom  it  was 
issued  ;  and  on  this  writ  the  sheriff  seized  all  the  debtor's 
goods,  and,  till  satisfaction  was  made,  received  the  rents 
and  profits  of  his  lands  (s)  ;  but  now  no  writ  of  levari 
facias  may  issue  in  any  civil  proceeding  {t).  But  analo- 
gous to  the  writ  of  levari  facias,  there  is  a  writ  of  execution, 
proper  only  against  the  clergy,  and  which  is  given,  when 
the  sheriff  (upon  a  common  writ  of  feri  facias)  returns 
nulla  bona,  and  that  the  party  is  a  beneficed  clerk,  not 
having  any  lay  fee  (u).  In  which  latter  case,  inasmuch  as 
bona  ecclesiastica  are  not  to  be  touched  by  lay  hands,  a 
writ,  in  the  nature  of  a  levari  facias  {x),  but  which  is 
termed  a  sequestrari  facias  de  bonis  ecclesiasticis,  goes  to 
the  bishop  of  the  diocese,  commanding  him  to  enter  into 
the  benefice,  and  to  take  and  sequester  the  same  into  his 
possession,  until  he  shall  have  levied  the  amount  of  the 
judgment  debt  out  of  the  rents,  tithes,  and  profits 
thereof  (y);  and  thereupon  the  bishop  sends  out  a  seques-- 
tration  of  the  profits  of  the  clerk's  benefice, — directing 
the  churchwardens  to  collect  such  profits,  and  (after  pro- 
viding thereout  for  the  offices  of  the  church)   to  pay  over 

(r)  Keightley  v.  Birch,  3  Camp.  (x)  Reg.  Orig.  300 ;   Judic.  22 ; 

521 ;  Ord.  xliii.  r.  2.  2  Inst.  4. 

(s)  Finch,  L.  471.  (y)  Harding  v.  Hcdl,  10  Mee.  & 

(t)  46  &  47  Vict.  c.  52,  s.  146.  W.  42  ;  Ord.  xliii.  r.  5. 
(u)  3  Bl.  Com.  418. 


CHAP.  X. — OF  THE  PROCEEDINGS  IN  AN  ACTION.        583 

the   surplus  to  the  judgment  creditor,  until  the  full  sum 
due  is  paid  (z). 

3.  An  Elegit. — This  species  of  execution  was  oiven  by  the 
Statute  of  Westminster  the  second,  (13  Edw.  I.),  c.  18  (a) ; 
for  before  that  statute,  a  man  could  only  have  the  pro/its  in 
satisfaction  of  his  judgment,  but  not  the  possession  of  the 
lands  themselves.  Upon  an  elegit  issued  under  the 
13  Edw.  1.  c.  18, — and  which  elegit  extended  to  the  goods 
as  well  as  to  the  lands, — the  judgment  debtor's  goods  and 
chattels  were  not  sold  (as  on  a  Ji.  fa.)  but  only  appraised, 
and  then  (except  his  oxen  and  beasts  of  the  plough)  were 
offered  to  the  judgment  creditor  at  such  appraisement  in 
satisfaction  of  his  debt  (b) ;  and  if  the  goods  of  the  debtor 
proved  not  to  be  sufficient,  then  one  moiety  of  the  debtor's 
lands  of  freehold  tenure,  which  he  had  at  the  time  of  the 
judgment  given  (whether  held  in  his  own  name  or  by  any 
other  in  trust  for  him)  were  also  to  be  delivered  to  the 
judgment  creditor, — to  hold  till  out  of  the  rents  and 
profits  thereof  the  debt  was  levied,  or  till  the  judgment 
debtor's  interest  therein  expired  (c).  And  now,  by  the  1  & 
2  Vict.  c.  110,  s.  11,  the  sheriff  delivers  the  entirety  of  the 
lands  (including  those  of  copyhold  or  customary  tenure, 
and  including  also  those  over  which  the  debtor  has  any 
general  disposing  poiver)  (^)  ;  and   by  the   27  &  28  Vict. 


(z)  Inre Lawrence, 11896]P.  244:;  Ji.  fa., — although    a,  Ji.  fa.   also 

Laicrence  v.  Adams,  W.  N.   (96)  would  be  returned  by  the  sheriff, 

158.  if  he  was  nded  to  do  so  (Arch.  Pr. 

(a)  Sherwood  v.  Clark,  15  Mee.  &  13th  ed.  532).  When  it  is  returned 
W.  764  ;  Carter  v.  Hughes,  2  H.  &  upon  an  elegit,  that  land  has  been 
N.  714.  delivered  to  the  plaintiff, — he  is 

(b)  3  Bl.  Com.  418.  entitled  at  once,  (subject  to  the 

(c)  2  Inst.  395  ;  29  Car.  2,  c.  3.  estates  of  any  parties  which  com- 

(d)  An  elegit  is  always  returned  menced  before  the  judgment,)  to 
by  the  sheriff  (that  is,  it  is  filed  enter  upon  such  land,  peaceably; 
in  court  after  execution), — so  as  or,  if  necessary,  to  recover  it 
CO  complete  the  tenant's  title ;  and  by  action  ;  on  which  issues  the 
in  this  respect,  it  differs  from  a  writ  of  possession  (habere  facias 
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c.  112,  s.  4,  every  creditor  to  whom  his  debtor's  land  shall 
have  been  actually  delivered  in  execution  under  a  judgment, 
and  whose  writ  or  other  process  of  execution  shall  be  duly 
registered,  may  (during  the  time  that  such  registry  shall 
continue  in  force)  obtain  an  order  for  the  sale  of  his 
debtor's  interest  in  such  land  (e)  ;  and  such  order,  which 
used  to  be  obtained  only  on  petition,  is  now  to  be  obtained, 
in  general,  on  summons  (/).  But  it  is  to  be  noted,  that 
the  writ  of  elegit  is  not  now  available  for  the  seizure  of 
goods  in  execution  {g). 

4.  A  Charging  Order.— By  the  1  &  2  Vict.  c.  110, 
ss.  14,  15,  and  3  &  4  Vict.  c.  82,  s.  1,  on  application  of 
the  judgment  creditor,  the  property  of  the  debtor  in 
government  stock,  or  in  the  stock  of  any  public  company 
in  England  (corporate  or  otherwise)  may  (by  order)  be 
charged  with  the  payment  of  the  amount  of  the  judgment 
debt  and  interest, — so  as  to  give  the  judgment  creditor  the 
same  remedies  as  if  the  charge  had  been  voluntarily  made 
in  his  favour  by  the  judgment  debtor  (A)  ;  but  no  pro- 
ceedings may  be  taken  on  the  judge's  order,  till  after  six 
calendar  months  from  its  date  (i).  The  charging  order 
may  be  obtained  from  a  Divisional  Court,  or  from  a 
judge  (/;),  or  even  (so  far  as  it  is  nisi)  from  a  master  (J), 
or  district  registrar  (w).  The  applicant  for  the  order 
applies  ex  parte,  for  a  rule  to  show  cause  (n) ;  and  a  rule  or 
order  nisi  is  at  once  made,  upon  an  affidavit  identifying 
the  stock  or  shares,  and  verifying  the  fact  of  the  unsatisfied 

possessionem) ;  and  only  after  such  (h)  Ord.  xlvi. ;  5  Vict.  c.  8. 

entry,  or  writ,  is  he  tevant  hy  elegit.  (^j  Churchill  v.  Bank  of  England, 

(e)  In  re  Bishop's  Waltham  Bail-  11  Mee.  &  W.  323. 

icay  Co.,  Law  Rep.   2  Ch.  App.  (/;)  Qrd.  xlvi.  r.  1. 

^^^-  (I)  Ord.  liv.  r.  12. 

(/)  Ord.  Iv.  (Nov.  1893).  r.  9&.  ^^^  q^^   ^^^^   ^  ^ 

(g)  46    &     47     Vict.      c.     52,  („)  j  &  2  Vict.  c.  110,  s.  14. 

s.  146. 
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judgment, — and  also,  of"  courso,  showing  the  right  of"  the 
judgment  debtor  to  the  stock  or  shares  (o)  :  and  the 
judgment  debtor  shows  cause  against  the  order  nisi,  within 
the  time  in  that  behalf"  appointed  by  the  order  ;  and  if  he 
fail,  then,  upon  proof  of  service  of  the  order  7iisi,  that 
order  is  made  absolute  (p). 

5.  A  Garnishee  Order. — This  order  (like  the  charging 
order)  is  also  an  order  nisi  in  the  first  instance  (q),  and  is 
(in  due  course)  made  absolute  (r)  ;  and  the  order  (being, 
of  course,  duly  served)  charges  (to  the  full  extent  of  the 
judgment  debt)  all  moneys  belonging  to  the  debtor  in 
the  hands  of  the  garnishee,  and  all  debts  owing  from  the 
garnishee  to  the  debtor  (s), — the  garnishee  being  any 
third  person  alleged  to  hold  such  moneys  or  to  owe  such 
debts  ;  and  if  necessary  for  the  purposes  of  discovery, 
the  court  will  make  an  order  against  the  judgment  debtor 
for  his  examination  before  an  officer  of  the  court  or  special 
examiner  (t).  The  effect  of  the  service  of  the  garnishee 
order  nisi  is  to  bind  all  such  moneys  and  debts,  as 
from  the  date  of  service  (m);  and  if  the  garnishee  do 
not  appear  to  the  order  requiring  him  to  appear  and 
show  cause  against  the  order  nisi, — or  if  he  does  not 
dispute  the  debt  due  or  claimed  to  be  due  from  him 
to  the  judgment  debtor, — the  order  nisi  is  made  absolute 
at    once  (a:)  ;  but   if   he    bond    fide   disputes   the    fact   of 

(o)  3  &  4  Vict.  c.  82,  s.  I.  Cox,  ib.  4  Ch.  App.  92 ;  Hall  v. 

{p)    1     &     2     Vict.      c.      110,  Pritchett,  3  Q.  B   D.  215. 

s.  15.  (.s)    Chatterton    v.    Watney,    17 

{q)  Ord.  xlv.  r.  1 ;  17  &  18  Vict.  Ch.  D.  229. 

c.  125,  ss.  60—67 ;  23  &  24  Vict.  (t)  Orel.  xlii.  r.  32. 

c.    126,    ss.    28—31  ;    Holmes    v.  („)  Qrd.  xlv.  r.  2  ;  Sampson  v. 

TiMon,  5  Ell.  &  Bl.  65 ;  Johnson  v.  Seaton    Railway    Company,    Law 

Diam.ond,  11  Exch.  431  ;  Dresser  V.  Rep.  10  Q.  B.  28  ;  Tapp  v.  Jo/ies, 

Johns,  6  C.  B.  (n.s.)  429.  ih.  591. 

(r)  Ord.  xlv.  rr.  3,  5  ;  Re  Paice,  (^j)  Qrd.  xlv.  r.  3. 
Law  Rep.  4  C.  P.  155;  Horsley  v. 
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any  moneys  belonging  to  the  judgment  debtor  being  in 
his  hands,  or  any  debts  being  due  fi'om  him  to  the  judg- 
ment debtor,  or  he  alleges  some  third  person  to  be  owner 
of  or  to  have  some  lien  on  such  moneys  or  debts  (y),  an 
issue  will  be  directed  to  try  the  fact  (z). 

When  the  demand  of  the  judgment  creditor  is  satisfied, 
either  by  the  voluntary  payment  of  the  debtor,  or  by  this 
compulsory  process,  or  otherwise,  satisfaction  ought  to 
be  entei'ed  on  record, — to  the  end  that  the  debtor  may  not 
be  liable  to  be  hereafter  harassed,  a  second  time  on  the 
same  account  (a). 

VI.  The  Appeal. — The  judgment  obtained  in  the  High 
Court,  may,  if  erroneous,  be  relieved  against  in  the  Court 
of  Appeal  (b).  Now,  before  the  Judicature  Acts,  the 
method  of  setting  right  a  final  common  law  judgment, 
where   the   fault  appeared   by  the   record   itself,   was    by 


(y)  Ord.  xlv.  it.  4,  5.  be  relieved  tipo7i  some   matter  of 

(s)  Ibid.  r.  6.  diicharye  since  the  judgment,  as  a 

(a)  23  &  24  Vict.  c.  115,  s.  2;  general  release  from  the  plaintifl', 

30  &  31  Vict.   c.   47  ;    Arch.   Pr.  or  payment  of  the  debt  sued  for ; 

(13th  ed.)  638.  and  it  stated,  that  the  complaint 

(6)  Anerroneous  judgment  might  of  the  defendant  had  been  heard, 

also,  formerly,  have  been  redressed  auditd  querela  defendentis ;  and  set 

(or   relieved   from)   on   a  writ   of  forth    the   matter   of   complaint ; 

attaint  {vide  sup.  p.  558)  ;  or  on  a  and  enjoined  the  court  to  call  the 

writ  oi  deceit;  ovonawvitoiauditd  parties   before    them,   and    cause 

«7iie?-eM.  A  writ  of  deceit  (abolished  justice    to    be    done;     but     by 

by  the  3  &  4  Will.  4,  c.  27,  s.  36)  Ord.  xlii.  r.  27,  no  proceeding  by 

was    an    action    brought    in    the  auditd  querela  shall  now  be  used  ; 

Common  Pleas  to  reverse  a  judg-  but   any   party  may   apply   sum- 

ment  obtained  in  a  i-eal  action,  by  marily  for  a  stay  of  execution  or 

fraud    or   collusion    between    the  relief  against  a  judgment,    upon 

parties,  to  the  prejudice  of  a  third  the  ground  of   facts  which   have 

person.      And   a   writ  of    auditd  come     too     late    to    be     pleaded 

querela  was  a  writ  for  a  defendant  {Holmes  v.  Pemberton,   1  E.  &  E. 

against  whom  judgment  had  been  367). 
given, — but  who  was  entitled  to 
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proceedings  in  error  (c), — and  in  the  case  of  a  decision 
of  the  court  in  regard  to  an  application  for  a  new  trial,  or 
as  to  a  point  reserved  {d),  was  by  way  of  appeal  ;  but  the 
Judicature  Acts  abolished  proceedings  in  error  altogether, 
and  substituted  an  appeal,  in  all  cases,  where  the  Court  of 
Appeal  had  occasion  to  deal  with  what  had  taken  place  in 
the  High  Court.  And  these  Acts  have  also  given  the 
Court  of  Appeal  much  more  elastic  powers  than  were 
exercised  in  the  previous  Courts  of  Error,  having  provided 
(in  effect),  that  the  Court  of  Appeal  shall  have  all  the 
powers  and  duties  (as  to  amendment  and  otherwise)  of 
the  court  of  first  instance, — with  full  discretionary  power 
to  receive  further  evidence  (not  raising  an  altogether  new 
and  inconsistent  case)  upon  questions  of  fact,  and  generally 
to  give  such  judgment  as  ought  to  have  been  given  in  the 
High  Court  (e).  The  Court  of  Appeal  may  also  deal  with 
any  interlocutory  order  made  in  the  action, — including  (if 
leave  be  given  by  the  court  or  judge  making  the  order) 
orders  as  to  discretionary  costs,  and  orders  made  by 
consent  (/).  But  (except  by  special  leave)  no  appeal 
shall  be  made  from  an  interlocutory  order  after  the  expira- 
tion   of   twenty-one   (now  fourteen)  days,    or  any   other 

(c)  Proceedings  in  error  used,  at  of  guardian  ;  and  an  error  in  law 

one  period,  to  begin  by  a  writ  sued  was  founded  on  some  mistake  in 

out  of  the  common  law  side  of  the  law  apparent  on  the  face  of  the 

Court  of  Chancery,  addressed  to  the  record,  such  as  might  have  foi-med 

chief  justice  of  the  court  in  which  the  subject  of  a  demurrer, 

the  judgment  was  given,  and  com-  (d)  17  &  18  Vict.  c.  125,  ss.  34, 

mauding  him  to  send  a  transcript  35. 

of  the  record  to  the  Court  of  Error;  (e)  Ord.  Iviii.  r.  4.  Tliis  includes 
but,  by  15  &  16  Vict.  c.  76,  s.  148,  the  power  of  ordering  a  iiew  tried 
this  writ  was  dispensed  with  in  (Ord.  Iviii.  r.  5) ;  and  so,  con- 
almost  every  case  {Ardiny  v.  versely,  upon  an  application  for  a 
Holmer,  26  L.  J.  Exch.  72).  There  new  trial,  the  Court  of  Appeal  may 
were  errors  in  fact,  and  errors  in  treat  the  application  as  an  appeal 
law, — an  instance  of  the  first  kind  (Ord.  xl.  r.  10). 
being,  that  the  defendant  being  an  (/)  36  &  37  Vict.  c.  66,  s.  49. 
infant  appeared  by  solicitor  instead 
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appeal  after  the  expiration  of  one  year  (now  three 
months)  ((f), — and  no  appeal  now  operates  as  a  stay  of 
execvtinn,  or  as  a  stay  of  proceedings  under  the  judgment, 
order,  or  other  decision  appealed  from,  except  so  far  as  the 
court  appealed  from  (or  any  judge  thereof)  or  the  Court  of 
Appeal  itself  may  direct  (Ji). 

And  with  regard  to  the  manner  of  appealing,  the  Acts 
provide,  that  all  appeals  from  the  High  Court  of  Justice 
to  the  Court  of  A[)peal  shall  be  by  way  of  rehearing  (i)  ; 
and  shall  be  brought  by  motion  in  a  summary  way, 
without  petition,  case,  or  other  formal  proceedings  other 
than  a  notice  of  motion  (Z;) — such  notice  being  served 
upon  all  the  parties  directly  affected  by  the  appeal,  and  on 
them  alone  ;  but  the  Court  of  Appeal  may  direct  the  notice 
of  appeal  to  be  served  on  any  person  (whether  a  party 
or  not  to  the  action),  postponing  or  adjourning  the  hearing 
of  the  appeal  in  the  meantime,  upon  such  terms  as  shall  be 
just  (l).  Also,  all  appeals  from  final  judgments  or  orders 
are  to  be  determined  before  not  less  than  three  judges  of  the 
court  sitting  together  ;  and  all  appeals  from  interlocutory 
orders,  before  two  judges  so  sitting (m).  And  no  judge  of 
the  Court  of  Appeal  is  to  sit  on  the  hearing  of  an  appeal 
from  himself  («). 

Having  now  stated  all  the  proceedings  in  an  action  from 
the  commencement  thereof  by  writ  of  summons  to  the 
conclusion  thereof  by  judgment  and  execution  thereon,  or 
by  appeal,  it  will  be  convenient  to  summarize  the  various 
steps  or  stages  in  the  action,  with  the  times  appointed 
for  each. 


(g)  Orel.  Iviii.  r.  15  (as  amended  (i)  Ord.  Iviii.  r.  1. 

November,  1893).  (;[.)  jhid.  r.  2. 

{h)  Ibid.   r.  16.     The  rules  also  ,,.    ti- t 

(/)  Ibid. 
contain  provisions  with  regard  to 

cm...  appeals ;  and  with  regard  to  (^)  ^^     *     ^^     ^i^*"      ^-      "^^^ 


s.  12 
(n) 
of  Appeal  (ibid.  rr.  6,  11).  s*  ^2, 


the  mode  of  bringing  the  evidence 

in  the  court  below  before  the  Court  (")  ^6     &      37     Vict.     c.     66, 
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THE  STEP. 


THK  TIME. 


Defendant's   appearance    to  writ 
of  summons. 

Statement  of  claim, — delivery  of. 


Statement  of   defence, — delivery 
of; 

but,  if  to  specially  indorsed 

writ, — 
or,  if  no  statement  of  claim 
delivered. 
Reply, — delivery  of   - 


Further     defence     and     further 
reply. 

Trial,  notice  of,  delivery  of  ; 

but,  if  given  by  defendant  ; 

or,    if    trial    under     Order 
XVIIIa.      (i.e.,     without 
pleadings). 
Trial,  notice  of,  length  of   - 


Within  eight  days  after 

service  of  writ. 
Within  six  weeks  after 

appearance,  —  or 

along    with   writ  of 

summons. 
Within  ten  days  after 

delivery  of  statement 

of  claim. 
Within    eighteen  days 

from  service  of  writ. 
Within  ten  days  after 

appearance  to  writ. 
Within    twenty  -  one 

days   after    delivery 

of  defence. 
Within  eight  days  after 

the  ground  therefor 

has  arisen. 
With  reply,  or  within 

the  twenty-one  days 

for  reply. 
After   six  weeks  from 

pleadings  closed. 
Within  ten  days  after 

appearance. 

Ten  days;  or  (if  short) 
four  days  ;  or  (if 
trial  under  Order 
XVIIIa.)  twenty- 
one  days. 
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THE  STEP. 


THE  TIME. 


Judgment    on    trial, — if  trial    of 
issue  only, — motion  for. 


New  trial, — notice  of  motion  for, 
— delivery  of. 


New  trial, — notice  of  motion  for, 
length  of. 

Appeal   to    Court    of  Appeal, — 
notice  of  motion  for,  delivery  of: 

(1)  from  final  order  or  judg- 

ment. 

(2)  from  any  other  order     - 

(3)  from  ex  parte  refusal 

Appeal  to  Court  of  Appeal,  notice 
of  motion  for,  length  of : 

(1)  in  case  of  final  order  or 

judgment. 

(2)  in    case    of    any    other 

order. 


Within  ten  days  (by 
plaintiff),  —  and 
afterwards  (within 
one  year  from  trial) 
by  defendant. 

Within  eight  days  after 
trial, — but  (if  else- 
where than  in  Lon- 
don or  Middlesex) 
within  seven  days 
after  last  circuit  day. 

Fourteen  days. 


Within    three   months 
(o). 

Within   fourteen  days 

(o). 
Within  four  days. 


Fourteen  days  (p). 
Four  days  {(f). 


(o)  The  three  months  and  the 
fourteen  days  reckon  respectively 
from  the  date  of  the  judgment  or 
order  being  perfected,  or  (in  case 
of  refusal  of  order)  from  date  of 


refusal.     (See  Re  Helsby,  [1894]  I 
Q.  B.  742.) 

{p)  Cross-appeal — eight  days. 

(q)  Cross-appeal — two  days. 
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THE  STEP. 


THE  TIME. 


Appeal    to    Divisional    Court, — 
notice  of  motion,  delivery  of : 

(1)  if  from  inferior  courts  - 

(2)  if  from  chambers  (r)     - 

Appeal    to    Divisional    Court, — 
notice  of  motion,  length  of: 

(1)  if  from  inferior  courts  - 

(2)  if  from  chambers  - 
Execution  on  judgment, — issue  of 
Execution     on     judgment, —  re- 
newal of. 


Within      twenty  -  one 

days. 
Within  eight  days  (in 

general). 


Eight  days. 
Four  days  (^semble). 
Within  six  years. 
Within  one  year  after 
issue. 


And  as  regards  the  various  interlocutory  applications  in 
the  course  of  an  action, — e.g.,  for  interrogatories  and 
inspection  ;  and  for  the  amendment  of  pleadings,  and  the 
like, — there  are  divers  times  prescribed, — reckoning,  in 
general,  from  some  other  step  in  the  action  ;  and  these 
times  are,  for  the  most  part,  extendible. 


(r)  Appeals  (when  they  lie)  in  matters  of  practice  and  procedure  are 
to  the  Court  of  Appeal ;  Judicature  Act,  1894,  s.  1  (4). 


(     592     ) 


CHAPTER  XI. 

OF   PROCEEDINGS   IN   THE   CHANCERY   DIVISION. 


We  shall  now  proceed  to  consider  an  action  in  the  Chancery 
Division, — Firstly,  where  such  action  is  commenced  by 
writ  of  summons;  and  Secondly,  where  it  is  commenced 
by  originating  summons. 

And  firstly,  where  the  action  is  commenced  by  writ  of 
summons  :  There  are  all  the  same  stages  or  steps  in  the 
action  as  we  have  just  gone  through  in  treating  of  an  action 
in  the  Queen's  Bench  Division, — and  there  is  really  very 
little  variation  even  in  the  matters  comprised  in  (or  which 
constitute  or  are  incidental  to)  the  successive  steps  or 
stages  ;  but  there  are  some  variations,  and  we  must  now 
consider  these. 

I.  The  Process.  —  The  writ  of  summons  must  be 
assigned  by  the  plaintiff, — that  is  to  say,  the  plaintiff 
must  procure  the  cause  to  be  assigned, — to  one  of  the 
judges  of  the  Chancery  Division  (a)  ;  and  as  regards 
the  indorsements  of  claim  required  on  every  writ  of 
summons,  these  vary  with  the  almost  infinite  variety  of  the 
equitable  relief  that  may  be  sought, — the  specimens  given 
in  the  Appendix  to  the  Orders  including  claims  as  a 
creditor,  or  as  a  legatee  (or  as  the  case  may  be),  to  have 
the  estate  of  one  who  is  deceased  administered  ;  or  to 
have  the  accounts  of  certain  partnership  (or   mortgage) 

(a)  Ord.  V.  it.  5,  9  ;  Ord.  xlix.  now  no  choice  of  judge.     Ord.  v. 

The  assignment  is  now  by  ballot  r.   9  (see  Yearly  Supreme   Court 

in    the    writ    department   before  Practice,  p.  148). 
issue  of  writ,  and  the  plaintiff  has 
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transactions  taken  ;  or  that  certain  trusts  may  be  carried 
into  execution  ;  or  that  a  certain  deed  may  be  set  aside  or 
rectified  ;  or  for  the  specific  performance  of  agreements, 
iind  the  like  (b)  ;  and  it  is  specifically  provided,  that  in  all 
cases  of  ordinary  account — as,  for  instance,  in  the  case  of  a 
partnership,  executorship,  or  ordinary  trust  account, — 
where  the  plaintiff,  in  the  first  instance,  desires  to  have  an 
account  taken,  the  writ  of  summons  shall  be  expressly 
indorsed  with  a  claim  that  such  account  be  taken  (c).  And 
note,  that  in  an  action  which  is  properly  assigned  to  the 
Chancery  Division,  there  is  no  judgment  for  default  of 
appearance  to  the  writ  (d)  ;  but  the  plaintiff  files  the  usual 
affidavit  of  service,  and  proceeds  to  deliver  his  statement  of 
claim  in  the  usual  way.  And  with  regard  to  the  parties, 
one  of  several  persons  interested  with  others  in  an  estate 
(as,  for  example,  one  of  several  residuary  legatees  or 
devisees,  or  one  of  several  cestuis  (pie  trustent)  may  obtain 
an  administration  decree  without  serving  the  rest  ;  and  in 
all  cases  of  suits  for  the  protection  of  property,  one  person 
may,  in  general,  sue  on  behalf  of  himself  and  of  all  others 
having  the  same  interest, — although  the  court  may  require 
any  other  persons  to  be  made  parties,  as  it  may  deem 
proper  (e).  Also,  an  unknown  heir-at-law,  "customary 
heir,"  or  unascertained  next  of  kin,  or  an  unborn  co-tenant 
may,  in  any  action  involving  a  question  of  construction,  be 
represented  by  a  nominee  defendant  (/)  ;  and  trustees, 
executors,  and  administrators  represent]  their  respective 
beneficiaries,  whether  suing  or  being  sued  {g),  although  the 
court  may  at  any  time  direct  the  beneficiaries  to  be  joined 
as  parties  ;  and  the  heir-at-law  need  not  be  made  a  party. 


(6)  See  examples  given  in  App.  (e)  15  &  16  Vict.  c.  86,  s.  42  ; 

A.  part  iii.  sect.  i.  ;  also  App.  L.         Ord.  xvi.  r.  39. 

(c)  Ord.  iii.  r.  8  ;  Ord.   xxxiii.  (/)  Ord.  xvi.  r.  32. 
rr.  2—9.                                                       (g)  ibid.  r.  8. 

(d)  Ord.  xiii.  r.  12. 

S.C. — VOL.  III.  2  Q 
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unless  the  will  is  to  be  established  against  him  (^/i)  ;  and 
one  or  more  persons  out  of  a  numerous  class  having  the 
same  or  the  like  interest  may  sue  or  be  sued  (or  may  be 
ordered  to  defend)  on  behalf  of  the  entire  class  (i). 

II.  With  regard  to  the  Pleadings. — No  special 
regulations  for  the  Chancery  Division  exist  with  regard  to 
these  ;  but  it  is  obvious,  that  the  statement  of  claim  (and, 
indeed,  the  pleadings  generally)  must  often,  from  the- 
nature  of  the  relief  sought,  be  much  more  complicated  and 
lengthy  than  those  in  an  action  in  the  Queen's  Bench 
Division  ;  for  example,  in  an  action  of  foreclosure  by  A. 
against  B.,  the  statement  of  claim  commences  by  shortly 
stating  the  mortgage  under  which  A.  claims,  the  amount 
which  it  was  given  to  secure,  and  the  rate  of  interest ;  the 
title  of  A.  is  then  shown,  in  case  the  mortgage  was  not 
made  directly  to  him;  and  the  title  of  B.  (as  known  to  A.) 
is  stated,  in  case  the  mortgage  was  not  made  by  B.;  and, 
after  alleging  the  sum  lent  to  be  still  due  with  arrears  of 
interest,  the  statement  of  claim  proceeds  to  claim,  that  an 
account  may  be  taken  of  what  is  due  on  such  security 
to  the  plaintiff,  and  that  the  defendant  may  be  decreed  to 
pay  the  same  (on  a  certain  day  to  be  appointed  by  the 
court)  to  the  plaintiff,  together  with  his  costs  of  action — 
the  plaintiff  on  his  side  offering,  on  being  so  paid,  to  convey 
the  premises,  as  the  court  shall  direct ;  and  further  claiming, 
that,  in  default,  the  defendant  may  be  foreclosed  of  his 
equity  of  redemption.  And  to  such  statement  of  claim j 
the  defendant  usually  has  no  defence, — in  which  case, 
the  pleadings  are  at  an  end  forthwith  ;  but  sometimes  the 
defendant  may,  in  his  statement  of  defence,  allege  (1.)  That 
the  contents  of  the  mortgage  deed  are  not  correctly  stated 
in  the  statement  of  claim,  alleging  also  that  the  sum 
advanced  was  less  than  that  stated  in  the  claim,  and  that 

(h)  Ord.  xvi.  r.  45.  (i)  Ibid.  r.  9. 
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the  rate  of  interest  was  also  lower  ;  or  (2.)  That  he  has, 
before  action  brought,  repaid  the  sum  due  on  the  mortgage, 
together  with  all  arrears  of  interest  due  thereon  ;  and  on 
such  a  statement  of  defence,  the  plaintiff  in  his  reply 
would  join  issue,  and  the  pleadings  would  close.  So,  in  an 
action  for  specijic  performance,  the  statement  of  claim  would 
allege,  e.g.,  that  the  defendant  agreed  to  grant  a  lease  to 
the  plaintiff,  and  has  refused  to  do  so  ;  and  the  defendant 
would,  in  such  a  case,  state  in  his  defence,  that  the  plaintiff, 
having  been  let  into  possession,  has  broken  one  of  the 
covenants  of  the  proposed  lease  ;  to  which  the  plaintiff 
might  reply,  that  he  never  in  fact  broke  the  covenant  as 
alleged, — or  that,  if  he  did,  such  breach  was  waived  by 
the  defendant ;  and  under  the  present  rules  of  pleading, 
the  plaintiff'  is  not  required  to  anticipate,  in  his  statement 
of  claim,  the  case  of  the  defendant  (/;).  And  note,  that 
for  default  in  pleading,  judgment  may  be  obtained  in 
the  Chancery  Division,  equally  as  in  the  Queen's  Bench 
Division. 

III.  Trial  and  Evidence. — The  party  giving  notice 
of  trial  in  an  action  in  the  C/hancery  Division  will  prefer 
the  matter  to  be  disposed  of  by  the  judge  himself  without  a 
jury  ;  and,  in  fact,  a  jury  in  the  Court  of  Chancery  has 
ever  been  an  anomaly,  and  almost  a  fiction, — it  having 
been  the  practice  to  send  issues  of  fact  to  the  courts  at 
Westminster  (or  to  the  assizes)  for  the  determination 
thereof,  and  to  refer  questions  of  laio  (as  distinct  from 
equity)  to  one  of  these  courts  for  its  opinion,  the  judges 
certifying  their  opinion  into  the  chancery.  But  now, 
under  the  Judicature  Acts,  the  practice  is  as  follows,  that 
is  to  say  : — With  regard  to  issues  of  law,  the  Chancery 
Division  not  only  can  (but  must)  decide  these  issues  for 
itself  ;  and  with   regard  to  issues  of  fact,   the  occasions 

(k)  Hall  V.  Eoe,  Law  Rep.  4  Ch.  D.  341. 
2  Q  2 
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which  arise  under  the  new  system  for  the  intervention  of  a 
jury  in  actions  assigned  to  the  Chancery  Division,  are  not 
much  more  frequent  in  number  than  before.  And  indeed 
all  actions  in  the  Chancery  Division, — being  actions  which 
are  of  a  nature  exclusively  appropriate  to  that  Division, 
— are  now  to  be  tried  by  a  judge  without  a  jury  (Z), — 
unless  the  judge  specifically  orders  a  trial  with  a  jury;  and 
if  the  Chancery  judge  should  order  an  action,  or  an  issue  of 
fact  therein,  to  be  tried  before  a  judge  with  a  jury,  such 
trial  is  not  had  in  the  Chancery  Division  itself,  but  before 
the  Queen's  Bench  Division  sitting  in  Middlesex  (or  at 
the  assizes) ;  and  although  the  order  directing  such  trial 
must  at  one  time  have  stated  the  reason  for  directing 
the  action  (or  issue)  to  be  so  tried,  that  is  not  now 
necessary  (m). 

An  important  distinction  is  to  be  noticed  with  regard  to 
the  manner  of  giving  evidence  in  an  action  (commenced 
by  writ  of  summons)  in  the  Chancery  Division,  and  in 
matters  brought  forward  in  that  division  by  way  oi  petition, 
summons,  or  motion  ;  for  (in  the  absence  of  any  written 
agreement  between  the  parties)  the  evidence  in  every  such 
action  is  given  viva  voce,  as  in  the  Queen's  Bench 
Division  {n)  ;  but  on  any  petition,  summons,  or  motion, 
the  evidence  may  be  (and  must  be)  given  by  affidavit 
(subject  to  any  order  of  the  court  on  the  application  of 
either  party  for  the  cross-examination  of  the  deponent). 
But  as  regards  what  is  (and  what  is  not)  evidence,  and  as 
regards  the  admissibility  of  evidence,  and  as  regards 
the  weight  of  the  evidence  when  admitted,  and  generally 
as  regards  all  the  rules  of  evidence,  the  Chancery  Division 
is  in  entire  agreement  with  the  Queen's  Bench  Division. 

[I)  Ord.  xxxvi.  r.  3  ;  Swindell  v.  (m)  Ord.  xxxvi.  r.  4  ;  Warner  v. 

Birmingham  Syndicate,  3  Ch.  D.  Murdoch,  4  Ch.  D.  750 ;    Wood  v. 

127;    Cardinall  v.   Cardinall,  25  Hamhlet,  Q  Ch.  T>.  113. 

Ch.  Div.  772  ;   Jenkins  v.  Bushhy,  (n)  Ord.  xxxvii.  r.  1 ;  Brooke  v. 

[1891]  1  Ch.  484.  Wigg,  8  Ch.  D.  510. 
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IV.  The  Judgment. — There  is  usually  a  very  great 
difference  between  a  Chancery  judgment  (or  decree)  and 
a  Queen's  Bench  judgment, — the  latter  judgment  being, 
usually,  that  this  or  that  chattel  be  given  up,  or  that  such 
and  such  land  or  money  or  costs  be  recovered;  whereas,  in 
the  Chancery  Division,  the  judgment  must  be  adapted  to  the 
nature  of  the  relief  prayed,  the  minutes  thereof  being  taken 
down  by  the  registrar,  and  being  afterwards  drawn  up  in 
the  presence  of  the  parties  or  their  solicitors,  and  being 
ultimately  (if  need  should  arise)  settled  by  the  judge 
himself.  Also,  in  the  Chancery  Division,  before  a  final 
judgment  can  be  given,  it  frequently  happens,  that  long 
accounts  have  to  be  taken,  incumbrances  and  debts  inquired 
into,  and  a  hundred  other  facts  cleared  up  (o), — the 
investigation  of  all  which  matters  may  be  referred  to  a 
referee,  but  is  more  usually  conducted  at  chambers,  before 
the  chief  clerks  (now  called  the  masters)  ( p) ;  and  in  all 
these  cases,  the  judge  at  the  original  hearing  adjourns  the 
fui'tlier  consideration  of  the  action,  until  the  accounts  and 
inquiries  directed  to  be  gone  into  have  been  taken  and  made, 
and  until  the  result  thereof  is  reported  to  the  court  by  the 
referee  or  (as  the  case  may  be)  by  the  chief  clerk  (now, 
the  master^ ;  and  the  judgment  is  afterwards  given  by  the 
court,  on  the  basis  of  such  report,  on  the  action  being 
brought  on  for  hearing  on  the  further  consideration  which 
was  adjourned  (jf). 

And  generally,  upon  any  motion  for  judgment, — the 
due  notice  of  which  motion  must  have  been  given  (filing 
the  motion  being,  however,  sufficient  when  the  defendant 
has  failed  to  appear  to  the  writ) , — the  court  may  adopt  one 
or  other  of  two  courses,  namely  :  Firstly,  If  satisfied  that 
it  has  before  it  all  the  materials  necessary  for  finally  deter- 
mining the  question  or  questions  in  dispute,  it  may  give 

(o)  3  Bl.  Com.  453.  (g)  Ord.  xxxvi.  r.  21. 

( j9)  36  &  37  Vict.  c.  66,  ss.  56,  57. 
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judgment  accordingly  (r) ;  or,  Secondly,  If  not  so  satisfied, 
the  court  may  direct  the  motion  to  stand  over  for  furtlier 
consideration,  and  that  in  the  meantime  such  issues  or 
questions  be  tried,  and  such  accounts  and  inquiries  be  taken 
and  made,  as  it  chooses  to  direct  {s).  And  it  is  to  be 
mentioned,  that  a  very  large  proportion  of  actions  in  the 
Chancery  Division  assume  this  character,  being  set  down 
as  motions  for  judgment, — and  usually  for  default  of 
defence  (i), — in  order  to  take  judgment  thereon  for  accounts, 
inquiries,  and  the  like  without  any  trial  ;  and  almost 
invariably  the  further  consideration  of  such  actions  is 
reserved  ;  and  many  judgments  in  Chancery  are  obtained 
upon  minutes  of  the  proposed  judgment  passed  between 
(and  assented  to  by)  the  respective  counsel  ;  and  other 
judgments  are  obtained  by  consent  simply.  And  accord- 
ing to  the  practice  in  the  Chancery  Division,  an  action  to 
be  taken  as  short,  must  be  so  marked,  and  put  in  the 
"  sliort  cause  list "  accordingly, — a  copy  of  the  proposed 
judgment  being  at  the  same  time  left  with  the  papers. 

V.  Execution. — There  were  in  use  in  the  former  Court 
of  Chancery,  special  methods  to  enforce  the  performance 
of  an  order  or  decree, — that  is  to  say,  by  attachment  of 
the  person,  and  by  sequestration  of  the  estate  ;  and  these 
two  writs  are  (in  the  Judicature  Rules)  enumerated  among 
the  methods  by  which  judgments  of  the  High  Court  of 
Justice  may  be  enforced,  and  they  are  directed  to  have 
the  same  effect  as  previously  in  the  Court  of  Chancery. 
And  these  two  special  writs,  although  not  usually  applic- 
able to  an  ordinary  legal  action, — wherein  the  usual 
judgment  is  only  for  the  recovery  of  land  or  of  money, 
— are  much  in  use  in  the  Chancery  Division,  to  enforce 
the  special  judgments  and  orders  of  that  Division, — 
for    example,    when    the   order   directs   the   payment   of 

(r)  Ord.  xl.  r.  10.  {t)  Ord.  xxvii.  r.  11. 

.   («)  Ihid. 
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money  into  court  to  the  credit  of  an  action,  or  is  for  the 
recovery  of  some  property  (other  than  land  or  money) 
withheld  by  the  defendant,  or  requires  anyone  to  do 
something  (other  than  to  pay  money),  or  to  abstain  from 
doing  something, — all  such  judgments  are  properly 
enforceable  by  one  or  other  (and  sometimes  by  both)  of 
the  two  writs  we  have  mentioned  (m). 

A  distringas  notice  and  a  stop-order  are  also  frequently 
met  with  in  connection  with  Chancery  proceedings.  Now 
a  distringas  notice  (in  lieu  of  the  old  writ  of  distringas)  is  a 
notice  served  upon  the  Bank  of  England  (or  now  on  any 
company)  (.r)  to  stay  the  transfer  of  stock  or  shares  in 
the  bank  (or  company)  (y)  ;  and  the  notice  holds  good  for 
five  years,  unless  it  is  sooner  ended  (which  it  is)  by  notice 
to  the  contrary,  and  the  expiration  of  eight  days  there- 
after (^), — and  during  the  eight  days,  the  party  who  served 
the  distringas  may  apply  for  an  injunction  to  stay  the 
transfer.  A  stop-order  is  lodged  against  moneys  or 
securities  which  are  in  court  (Chancery  Division), — and  it 
is  usually  obtained  by  the  assignee  (whether  by  way  of 
sale  or  of  mortgage)  of  some  beneficiary  entitled  to  (or 
to  some  share  in)  the  moneys  or  securities  ;  and  the  object 
of  the  stop-order  is  to  prevent  the  funds  being  transferred 
without  notice  to  the  assignee  (a). 

For  the  purpose  of  enforcing  a  judgment,  a  receiver 
may  be  appointed  in  certain  cases  ;  and  this  appointment 
is  in  the  nature  of  equitable  execution  on  the  judgment 
debt  (h\ — and  it  is  available  when  it  is  desired  to  obtain 
satisfaction  of  the  judgment  debt  out  of  certain  specific 

(m)  47  &  48  Vict.  c.  61,  s.  14  ;  (a)  Und.  r.  13  ;   Mutual  Life  v. 

Ord.  xlii.  r.  30.  Ingley,  26  Ch.  D.  686. 

(x)  Ord   xlvi   r   3.  (^)    Harris       v.       Beauchamp 

Brother/!,    [1894]    1    Q.   B.    801; 
(y)  Ibid.  r.  4.  ^^^.^^  ^    Shephard,  43  Ch.  Div 

(z)  Ibid.  r.  10.  131^ 
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property  (real  or  personal)  of  the  debtor,  and  the  ordinary 
legal  execution  by  ji.  fa.  or  by  elegit  is  not  available, — 
or  is  not  readily  available, — in  respect  of  that  specific 
property  (c).  This  mode  of  execution  being,  however, 
an  expensive  proceeding,  it  is  not  to  be  resorted  to, 
unless  where  the  amount  of  the  judgment  debt  justifies, 
in  some  measure,  the  expense, — it  not  being  '"''just  or 
convenient''^  to  incur  such  expense  on  a  judgment  for  an 
inconsiderable  amount  ;  and  the  expense  will,  in  a  proper 
case,  be  limited  (jT).  In  all  cases  when  a  receiver  is 
appointed  by  way  of  equitable  execution,  the  appointment 
operates  to  charge  the  specific  property, — that  is  to  say, 
the  judgment  debtor's  interest  therein  ;  and  consequently, 
the  order  appointing  the  receiver  is, — and  is  expressed 
to  be, — -without  prejudice  to  any  existing  charge  or 
incumbrance  on  such  property  (e). 

Secondly,  actions  in  the  Chancery  Division  may  be 
commenced  by  originating  summons, — an  "  Originating 
summons  "  meaning  every  summons  other  than  a  summons 
in  a  pending  cause  or  matter;  and  proceedings  by  origina- 
ting summons  are  very  common  in  the  Chancery  Division 
of  the  court.  For  under  Order  LV.,  rule  3,  executors  (or 
administrators)  and  trustees  may  issue  such  a  summons, 
as  may  also  creditors  (and  the  assignees  of  creditors)  for 
obtaining  relief  of  the  nature  or  kind  following,  and  that 
without  a  general  administration  of  the  estate  or  a  general 
execution  of  the  trusts,  that  is  to  say  : — (1)  The  deter- 
mination of  any  question  affecting  beneficiaries  or  creditors  " 
or  persons  claiming  to  be  such  ;  (2)  The  ascertainment  of 
beneficiaries  and  creditors  ;  (3)  The  taking  of  accounts  by 

(c)  Smith,  V.  Cowell,  6  Q.  B.  D.  sanctioned  by  Q.  B.  D.  judges 
78;  Anglo-Italian  Bankv.  Davies,  Yearly  Supreme  Court  Practice, 
9  Ch.  D.  275.  p.  446. 

(d)  Ord.  1.  r.  15a;  Practice  {e)  Underhayv.  Read,20Q,.B.'D. 
Rules  (Q.  B.  Div.) ;  Regulations       209  ;  App.  K.  Nos.  62,  63  (1883). 
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executors  or  administrators  or  by  trustees ;  (4)  The  pay- 
ment into  court  of  moneys  in  their  hands  ;  (5)  The 
direction  and  control  of  executors,  administrators,  and 
trustees  ;  (6)  The  approval  of  sales,  purchases,  compro- 
mises, &c.;  and  (7)  Generally,  the  determination  of  any 
question  arisint^  in  the  administration  of  the  estate  or  in 
the  execution  of  the  trust. 

And  where  the  executor  or  trustee  is  the  applicant,  he 
serves  the  summons  on  tlie  heneficiary  or  creditor  affected 
thereby  {/)  ;  and  if  the  applicant  is  the  beneficiary  or  a 
creditor,  or  the  assign  of  either,  he  serves  his  summons  on 
the  executor  or  trustee  (^)  ;  and  the  .summons  having  been 
duly  issued  and  served,  the  day  and  hour  for  attendance 
are  afterwards  added  in  the  margin,  or  at  the  foot  thereof, 
at  the  chambers  of  the  judge  (A).  The  summons  is 
supported  by  evidence, — such  evidence  as  the  nature  of  the 
application  requires  being  adduced  by  affidavit  in  support 
of  the  application  (/)  ;  and  the  judge,  unless  he  should 
adjourn  the  matter  into  court  (which  he  in  many  cases 
does),  pronounces  such  judgment  on  the  summons  as  he 
considers  the  nature  of  the  application  requires,  adding 
any  such  special  directions  as  he  may  think  expedient  (Jc). 

Also,  under  Order  LV.  rule  5a,  any  mortgagee  or  mort- 
gagor, whether  legal  or  equitable,  or  any  person  entitled 
to  a  legal  or  equitable  charge  on  property,  or  the  person 
entitled  to  the  property  subject  to  such  charge,  may  issue  an 
originating  summons,  for  such  relief  of  the  nature  and  kind 
following  as  is  appropriate  to  the  case,  that  is  to  say  : — 
Sale,  foreclosure,  and  delivery  of  possession  by  the  mort- 
gagor ;  or  redemption,  re-conveyance,  and  delivery  of 
possession  by  the  mortgagee.     And  the  parties  to  such  a 

(/)  Ord.  Iv.  r.  5.  (»)  Ibid.  r.  7. 

(g)  Ibid.  {k)  Ibid.  rr.  8,  9. 

(h)  Ibid.  rr.  20,  21. 
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summons  will  be  all  the  persons  who  (in  an  ordinary  fore- 
closure or  redemption  action  commenced  by  writ)  would 
have  been  the  proper  parties  (Z)  ;  and  the  summons  is 
issued  and  served,  and  the  evidence  in  support  thereof  is 
adduced,  and  the  summons  itself  is  heard  and  disposed  of, 
and  judgment  thereon  given,  exactly  as  upon  an  originating 
summons  issued  under  Order  LiV.  rule  3. 

And  under  other  rules, — supplementary  to  Order  LV., — 
other  relief  of  the  like  general  character  may  be  obtained, 
e.g.,  disputes  under  the  Finance  Act,  1894  (m),  may  be  so 
determined  (n). 

(I)  Ord.  Iv.  r.  5b.  {n)  Ord.  Iv.  r.  9c  (Nov.  1895). 

im)  57  &  58  Vict.  c.  30. 


(    G0^^    ) 


CHAPTER  XII. 

OF   PROCEEDINGS   IN   THE   PROBATE,    DIVORCE,   AND 
ADMIRALTY    DIVISION. 


It  is  necessary,  in  treating  of  the  proceedings  in  this 
Division,  that  we  should  treat  separately, — I.  Of  a  Probate 
Action  ;  II.  Of  a  Divorce  Petition  ;  and  III.  Of  an 
Admiralty  Action, — it  being  understood  that,  unless  vv^here 
the  contrary  is  stated,  the  course  of  an  action  is  the  same 
in  this  Division  as  in  the  Queen's  Bench  Division. 

I.  Probate  Action. — The  business  relating  to  probate 
and  administration,  originally  transacted  in  the  Ecclesi- 
astical Courts,  and  afterwards  in  the  Court  of  Probate 
created  by  the  20  &  21  Vict.  c.  77,  and  subsequently 
transferred  to  the  High  Court  of  Justice,  and  assigned  to 
the  Probate  Division,  was  twofold  in  its  character — one 
being  non-contentious,  and  the  other  contentious.  Of  the 
non-contentious  business  (otherwise  termed  the  common 
form  business)  (a),  and  of  the  practice  therein,  we  do  not 
propose  to  take  any  specific  notice,  as  it  consists  chiefly  of 
matters  of  detail,  which  must  be  sought  in  the  books 
of  practice  (6)  ;  but  we  may  state  generally,  that  it 
comprises  the  grant  of  probate  or  administration  by  the 
court,  through  the  medium  (in  general)  of  the  principal 
registry  or   of  the    district  registries,    in   respect   of  the 

(a)  Common  form  (or  non-con-       a  grant  of  probate  or  administra- 
tentious)     business    includes    the       lion  (20  &  21  Vict.  c.  77,  s.  2). 
warning  of  caveats  entered  against  (h)  Coote's  Common  Form  Prac- 

tice, by  Tristram. 
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personal  property  in  England  which  belonged  to  anyone 
(whether  a  British  subject  or  not)  at  the  time  of  his  or  her 
death  (c)  ;  and  this  non-contentions  jurisdiction  has  not 
been  affected  by  the  Judicature  Acts  (d). 

Proceeding  to  the  contentious  business  of  the  Probate 
Division  : — If  any  one  (e.g.,  any  next  of  kin)  who  has  an 
interest  in  the  estate  of  a  deceased  person  desires  to  oppose 
the  grant  of  probate  or  of  letters  of  administration,  he 
must  enter  a  "  caveat "  in  the  principal  registry,  or  in  the 
proper  district  registry.  A  "  caveat "  is  a  formal  notice  to 
the  registry  of  the  court,  demanding  that  nothing  be  done 
in  the  goods  of  the  deceased  unknown  to  him  who  takes 
out  the  caveat,  inasmuch  as  he  is  a  party  interested  in  the 
estate  (e).  He,  therefore,  who  is  desirous  that  a  grant  may 
issue,  "  warns  the  caveat " ;  i.e.,  the  court  at  his  instance 
warns  him  who  took  out  the  caveat,  that  unless  he  within 
six  days  "  enters  an  appearance  "  to  the  caveat  he  has  taken 
out,  and  therein  sets  forth  his  interest  in  the  estate,  the 
court  will  nevertheless  proceed  in  the  matter.  Upon 
this  appearance  being  entered,  the  matter  is  entered  as  a 
cause  in  the  court  book,  and  the  "  contentious  business  "  is 
held  to  have  thereupon  commenced  (/).  He  who  took  out 
the  caveat  then  issues  a  writ,  having  first  filed  an  affidavit 
verifying  the  endorsement  on  the  writ.  A  citation  is  also 
sometimes  necessary;  and  the  citation  is,  in  general,  a  com- 
mand issuing  from  the  principal  registry,  ordering  the  party 
against  whom  it  issues,  and  on  whom  it  must  be  served,  to 
do  what  is  required  of  him, — as,  for  example,  to  accept  or 
refuse  probate  or  administration,  or  to  bring  in  the  probate 


(c)  In  the   Goocl.i  of  Coode,  Law  Kennaway  v.   Kennmvay,  1  P.  D. 
Rep.  1  Prob.  &  Div.  Ca.  449.  14. 

(d)  Peacock  v.  Lowe,  Law  Rep.  (e)  R.  72,  N.  C.  B. 
1    Prob.    &    Div.    Ca.    311  ;    and  if\  r    \2   C.  B. 
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or  administration  which  the  court  has  already  granted  ; 
or  it  may  be  simply  ""to  see  procecdin<rs/'  i.e.,  to  become 
a  party  to  a  suit,  in  order  that  the  decree  of  the  court 
may  be  bindino;  on  him.  If  the  action  is  for  revocation 
of  probate,  then  it  is  the  practice  not  only  to  extract 
a  citation,  but  also  to  issue  a  writ  ;  for,  by  Order  I., 
rule  1  of  the  Supreme  ('ourt  Rules,  "  All  actions  which 
previously  to  the  commencement  of  the  Principal  Act 
\_i.e.,  the  Supreme  Court  of  Judicature  Act,  1873  (36  «fe 
37  Vict.  c.  60)]  were  commenced  by  .  .  .  citation  or 
otherwise  in  the  Court  of  Probate,  shall  be  instituted 
.  .  .  by  a  proceeding  to  be  called  an  action  "  ;  and 
by  sect.  100  of  the  Principal  Act,  "action  "  shall  mean  a 
civil  proceeding  commenced  by  writ.  But  by  Order  I., 
rule  2,  "  All  other  proceedings  .  .  .  may  be  taken  in 
the  same  manner  as  they  would  have  been  taken  if  (the 
Principal  Act  and  its  amending  Acts)  had  not  been 
passed  ";  and  by  Order  II.,  rule  1,  "  Every  action  .  .  . 
shall  be  commenced  by  writ  of  summons,  which  shall  be 
indorsed  with  a  statement  of  the  nature  of  the  claim.'* 
Although  Order  XVI.,  rule  11,  provides,  that  the  court 
may  order  the  striking  out  or  adding  of  parties  at  any  stage 
of  the  proceedings,  yet  it  has  been  held  that  this  rule  has 
in  no  way  affected  the  practice  of  the  Probate  Division  as 
to  the  citing  of  persons  {g).  Hence  arises  the  practice  of 
issuing  a  writ  and  also  a  citation ;  and  every  suit  for  revoca- 
tion of  a  grant  of  probate  or  administration  commences 
with  a  citation,  which  should  be  extracted  before  or 
concurrently  with  the  writ  of  summons. 

In  an  action  by  an  executor  or  legatee  propounding  a 
will  in  solemn  form,  the  indorsement  on  the  writ  states, 
that  "  the  plaiutiif  claims  to  be  the  executor  of  the  last 

{g)  Kennaway  v.  Kennaway,  1  P   D.  148. 
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will  dated  the  day  of  18     ,  of  John  Doe, 

gentleman,  who  died  on  the  day  of  18     , 

and  to  have  the  said  will  established."  It  must,  however, 
further  state,  in  what  capacity  the  defendants  are  made 
defendants, — e.fj.,  "  This  writ  is  issued  against  you  as  one 
of  the  next  of  kin  "  of  the  said  deceased  ;  or  in  whatever 
other  capacity  it  may  happen  to  be.  After  the  writ  and 
citation,  there  follow  the  pleadings  ;  and  in  order  to  obtain 
a  general  idea  of  the  pleadings,  we  will  suppose,  that  the 
statement  of  claim  (which  is  the  first  pleading)  sets  forth 
the  due  making  and  execution  of  his  last  will  by  the 
testator,  he  being  at  the  time  of  sound  disposing  power, 
and  the  due  attestation  of  such  will,  whereby  the  plaintiff 
was  appointed  sole  executor  of  the  will ;  and  we  will 
suppose  that  the  statement  of  claim  then  proceeds  to  claim 
(as  it  will  do),  that  the  court  may  decree  probate  of  the  will 
in  solemn  form.  Now  to  such  a  statement  of  claim,  the 
defendant  will  (in  his  statement  of  defence)  raise  all  or 
any  of  the  following  defences,  that  is  to  say: — (a.)  That  the 
will  was  not  duly  executed  according  to  law,  i.e.,  according 
to  the  provisions  of  the  Wills  Act  (1  Vict.  c.  26)  ;  (b.)  That 
the  deceased,  at  the  time  of  the  execution  of  the  will,  did 
not  know  and  approve  of  its  contents  ;  (c.)  That  the 
deceased,  at  the  time  when  the  will  purports  to  have  been 
executed,  was  not  of  sound  mind,  memory,  and  under- 
standing ;  and  (d.)  That  the  execution  of  the  will  was 
obtained  by  the  undue  influence  of  the  plaintiflF.  And  the 
defendant  may  (and  often  does)  allege,  by  way  of  counter- 
claim, that  he  is  the  executor  of  a  later  will  of  the  deceased 
than  that  which  the  plaintiff  is  propounding ;  and  in  that 
case,  he  prays,  that  the  plaintiff's  will  may  be  pronounced 
against,  and  that  probate  of  the  will  which  he  is  setting  up 
may  be  granted  in  solemn  form  of  law. 

And  we  may  here  conveniently  observe,  that  with  regard 
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to  the  testator's  capacity  to  make  a  will,  three  essentials 
are  requisite  :  (1.)  He  must  understand  the  nature  of"  his 
act  and  its  effects  ;  (2.)  He  must  understand  the  extent  of 
the  property  that  he  is  disposing  of  ;  and  (3.)  He  must  be 
able  to  comprehend  and  appreciate  the  claims  to  which  he 
ought  to  give  effect  (h).  And  as  regards  the  testator's 
being  of  sound  mind,  memory,  and  understanding, — the 
law  holds  that  the  mere  fact  of  a  man  having  an  insane 
delusion  does  not  ipso  facto  deprive  him  of  his  disposing 
power  ;  that  is  to  say,  if  the  flelusion  has  not  influenced 
him  in  the  disposal  of  his  property,  he  is,  notwithstanding 
his  malady,  deemed  competent  to  make  a  will  (e). 

And  as  regards  the  defence  of  "  undue  influence,^'  it  does 
not  follow  that,  because  one  person  has  unbounded  influence 
over  another,  that  therefore  (when  it  is  exercised)  it  is 
"  undue  "  in  the  legal  sense  of  the  word, — e.g.,  "  A  young 
"  man  may  be  caught  in  the  toils  of  a  harlot  who  makes 
"  use  of  her  influence  to  induce  him  to  make  a  will  in  her 
"  favour  to  the  exclusion  of  his  relatives  ;  and  a  man 
"  so  entangled  will  naturally  yield  to  that  influence,  and 
"  confer  large  bounties  on  the  person  with  whom  he  has 
"  been  brought  into  such  relations  ;  yet  the  law  does 
"  not  attempt  to  guard  against  those  contingencies.  To 
"  be  undue  influence  in  the  eye  of  the  law  there  must  be — 
"  to  sum  it  up  in  a  word — coercion  (k).  A  testator  may 
"  be  led  but  not  driven;  and  his  will  must  be  the  off- 
"  spring  of  his  own  volition  and  not  the  record  of  someone 
"  else's.  Pressure  of  whatever  character,  whether  acting 
"  on  the  fears  or  the  hopes,  if  so  exerted  as  to  overpower 
"  tJie  volition  loithout  convincing  the  judgment,  is  a  specimen 

(/i)  Banh-i  v.  Goodfelloio,  L.    R.  [k)   Wingrove    v.    Wingrove     11 

5  Q.  B.  at  p.  565.  P.  D.  81,  per  Hannen,  J. 

(i)  Boughton   v.  Knight,  L.   R. 
3  P.  &  D.  64. 
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"  of  restraint  under  which  no  valid  will  can  be  made. 
^'  Importunity  or  threats  such  as  the  testator  has  not 
"  courage  to  resist,  moral  command  asserted  and  yielded 
"  to  for  the  sake  of  peace  and  quiet  or  of  escaping  from 
"  distress  of  mind  or  social  discomfort,  these,  if  carried 
"  to  a  degree  in  which  the  free  play  of  the  testator's  judg- 
*'  ment  discretion  or  ivishes  are  overborne,  will  constitute 
"  undue  influence,  though  no  force  is  either  used  or 
"  threatened  "(/). 

And  on  these  or  similar  defences,  issue  will  be  joined, — 
unless  the  plaintiff  should  (as  he  may)  go  on  to  allege,  in 
his  reply,  that  the  earlier  will  set  up  was  afterwards 
revoked  (w).  But  sometimes  the  defendant,  in  his  defence, 
will  merely  insist  upon  the  will  set  up  being  proved  in 
solemn  form  of  law, — intimating  to  the  plaintiff,  that 
he  only  intends  to  cross-examine  the  witnesses  produced 
in  support  of  the  will  (n). 

By  leave  of  the  court  or  a  judge,  the  writ  of  summons 
may  be  served  out  of  the  jurisdiction  (o)  ;  and  anyone  not 
named  in  the  writ  may,  on  filing  an  affidavit  showing  how 
he  is  interested  in  the  estate,  intervene  and  appear  in  the 
action  (p).  If  the  defendant  makes  default  in  pleading, 
the  probate  action  proceeds  notwithstanding  such  default  (q). 
If  the  case  has  been  heard,  the  application  for  a  rehearing 
must  be  to  the  Court  of  Appeal  ;  and  an  appeal  lies 
to  the  Court  of  Appeal,  on  the  facts  as  well  as  on  the 
law  (r)  ;  but  if  the  trial  is  with  a  jury,  and  the  direction 
of  the  judge   is   objected   to   as   bad   in   law, — then    the 

(0  Hall  V.  Hall,  L.  R.  1  P.  &  (o)  Ord.  xi.  r.  3. 

D.  481  ;  per  Wilde,  J.  (^)  Qrd.  xii.  r.  23. 

(m)  Parton  v.  Johnson,  Law  Rep.  (q\  Qrd.  xxvii.  r.  10. 

1  Prob.  &  Div.  Ca.  549.  /  x   o      ;  t     .i  >^,   t  i 

(r)  Sugden  v.  Lord  St.  Leonards, 

(n)  Ord.  xxi.  r.  18.  j  p   j)   154 
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matter  is  brought  before  the  Court  of"  Appeal  by  wiiy  of 
exception  to  such  ruling  (5),—  which  is,  in  reality,  like  any 
ordinary  appeal. 

II.  Divorce  Petition. — The  proceedings  in  divorce 
and  matrimonial  causes  are  commenced  by  the  filing  of  a 
petition,  which  is  addressed  to  the  President  of  the  Probate 
Divorce  and  Admiralty  Division.  The  petition  sets  out, 
shortly  and  concisely,  when  and  where  the  parties  were 
married,  and  where  they  have  cohabited;  and  states  what 
issue  there  has  been  of  the  marriage.  The  matrimonial 
offences  relied  on,  with  the  dates  when,  and  the  places  where, 
they  were  committed,  are  then  tabulated  in  paragraphs  in 
chronological  order  ;  and  the  petition  concludes  with  a 
prayer  for  the  relief  sought  for  by  the  petitioner.  The 
petition  must  be  verified  by  affidavit ;  and  the  petitioner 
must  swear  to  the  truth  of  the  statements  in  his  petition 
in  so  far  as  they  are  within  his  personal  knowledge,  and  to 
his  belief  in  the  truth  of  those  that  are  not  {t).  In  suits 
for  dissolution,  judicial  separation,  jacitation,  and  nullity  of 
marriage,  the  petitioner  must  further  swear,  that  no  collusion 
or  connivance  exists  between  him  and  the  respondent  («). 
So  soon  as  the  petitioner  has  filed  his  petition  and  affidavit 
he  must  forthwith  "  extract  a  citation  "  (.?;),  a  citation 
being  a  command,  drawn  in  the  name  of  the  Sovereign  and 
signed  by  one  of  the  Registrars  of  the  Court,  calling  upon 
the  alleged  offender  to  appear  and  make  answer  to  the 
petition  ;  and  it  warns  him  that,  in  default  of  his  so  doing, 
sentence  will  be  pronounced  notwithstanding  his  absence. 
The  citation  must  be  served  personally  ;  or,  if  that  cannot 
be  done,  application  must  be  made  to  the  court  (by  motion 
founded  on  affidavit)  for  leave  to  dispense  with  service  (//). 

(.s)  CAee.se  v.   Lovejoy,   2  P.   D.  («)  Rule  3. 

161.  (a:)  Rule  8. 

(t)  Rule  2.  (y)  Rules  10—13. 

S.C. — VOL.    III.  2  B 
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If  the  petition  be  presented  by  a  husband  praying  for  a 
dissokition  of  his  marriage  on  the  ground  of  adultery,  the 
alleged  adulterers  must  be  made  co-respondents, — unless 
the  court  gives  leave  to  proceed  without  making  them 
co-respondents,  which  it  will  do  on  its  being  moved  by  the 
petitioner,  and  on  being  satisfied  that  he  has  been  unable 
to  effect  personal  service  (z).  The  husband  may  also  claim 
damages  against  the  adulterers;  but  such  damages  are  not 
awarded  by  way  of  a  penalty  to  punish  the  adulterer  for  the 
wrong  he  has  done,  but  are  by  way  of  compensation 
to  the  petitioner  for  the  loss  he  has  sustained  (a)  by  the 
ruination  of  his  wife  ;  and  hence  the  jury  must  consider 
what  was  the  value  of  the  wife  to  the  petitioner. 

In  all  cases  where  damages  are  claimed,  the  petition 
must  be  tried  by  a  jury,  on  whom  falls  the  duty  of 
assessing  the  amount.  The  petitioner  may  claim  what 
amount  of  damages  he  thinks  fit ;  but  it  is  not  the  practice 
to  allow  the  counsel  for  the  petitioner  to  inform  the  jury 
what  that  amount  is  ;  and  in  case  the  jury  assess  a  greater 
sum  than  that  which  the  petitioner  claimed,  the  court  will 
generally  grant  leave  to  amend  the  prayer  in  that  respect. 
The  manner  in  which  the  damages  shall  be  paid  or  applied 
is  subject  to  the  directions  of  the  court  ;  and  if  the  court 
thinks  fit,  it  may  order  the  whole  of  the  damages,  or  any 
part  thereof,  to  be  settled  for  the  benefit  of  the  children  (if 
any)  of  the  marriage,  or  as  a  provision  for  the  maintenance 
of  the  wife  (Ji).  Within  the  prescribed  time  after  the 
service  of  the  petition,  each  respondent  who  has  "  entered 
an  appearance," — i.e.,  has  caused  to  be  notified  (in  the  court 
book  provided  for  the  purpose)  the  fact  that  he  "  appears," 
meaning  thereby  that  he  is  desirous  of  having  the  option 

(z)  Rules   4 — 7  ;    Appleyard   v.  Govnwj  v.  Cowing  and  Wollen,  33 

Appleyard  and  Smith,  Law  Rep.  L.  J.  P.  D.  &  A.  149. 
3  P.  &  D.  259.  (fc)  Sect.  33. 

(a)  20  &  21  Vict.  c.  85,  s.  33. 
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of  defending  the  suit, — may  file  in  the  registry  an  answer 
to  the  petition  (c);  and  if  such  answer  contain  matter  other 
than  a  simple  denial  of  the  facts  stated  in  the  petition,  an 
affidavit  must  be  filed  with  it  verifying  the  additional 
matter;  and  if  it  is  an  answer  to  a  petition  for  dissolution, 
nullity,  judicial  separation,  or  jacitation,  the  affidavit  must 
further  state,  that  there  is  not  any  collusion  or  connivance 
between  the  deponent  and  the  petitioner  (cl).  In  cases 
where  the  answer  is  more  than  a  simple  traverse  {i.e., 
denial)  of  the  allegations,  the  petitioner  admits,  or  puts  in 
issue,  the  fresh  facts  therein  alleged  by  filing  a  reply  (e). 

And  here  it  will  be  convenient  to  refer  more  specifically 
to  the  defences  available  in  the  suit  for  a  divorce  :  which 
defences  are  eight  in  number,  and  are  either  (1.)  Absolute 
Bars  ;  or  (2.)  Discretionary  Bars.  And,  Firstly,  the 
Absolute  Bars  are  (a.)  Condonation  ;  (b.)  Connivance  ; 
and  (c.)  Collusion  (/). 

(a.)  By  "  condonation,"  is  meant  forgiveness  of  the 
conjugal  oflPence  complained  of,  with  a  full  knowledge  of 
all  the  circumstances  ;  and  a  continuance  of  the  marital 
intercourse  would  justify  the  inference  that  the  offence  had 
been  condoned  (/;). 


m 


(b.)  By  "  connivance,"  is  meant  the  actual  acquiescence 
the  respondent's  guilt  by  the  petitioner  (A). 

(c.)  By  "  collusion,"  is  meant  the  entering  into  an 
agreement  by  the  parties  to  the  suit,  as  to  what  evidence 
shall  or  shall  not  be  laid  before  the  court  ;  for  example,  to 


(c)  Rules  19—28.  Tr.    184 ;     Keats    v.    Keats    and 

(d)  Rules  30,  31.  Monteguma,  28  L.  J.   P.  D.  &  A. 

(e)  Rules  32,  33.  "^  '      „,  .   . 

(/i)  PhiUii)s  y.  Phillips,  1  Robert. 
(/)  20  &  21  Vict.  c.  85,  s.  31.  j,,  ]  ^^J^^  ^^^^^  ^^^  ^,^^^^^ 

(flf)  Peacock  v.  Peacock,  1  Sw.  &       30  L.  J.  P.  D.  &  A.  2. 

2  B  2 
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agree  that  the  respondent  shall  abstain  from  defending  the 
suit  constitutes  collusion  (i).  If,  therefore,  a  respondent 
or  co-respondent  proves  the  condonation  or  connivance  of 
the  petitioner,  or  are  themselves  found  to  be  in  collusion 
with  him,  the  court  can  not  grant  a  decree. 

Secondly,  the  Discretionary  Bars  are  (d.)  The  unreason- 
able delay  of  the  petitioner  in  presenting  or  prosecuting 
his  petition;  (b.)  The  cruelty  of  the  petitioner  to  the  respon- 
dent ;  (f.)  The  desertion  or  wilful  separation  without 
reasonable  excuse  of  the  petitioner  from  the  respondent, 
prior  to  the  misconduct  complained  of  ;  (G.)  The  wilful 
neglect  or  misconduct  of  the  petitioner,  which  has  conduced 
to  the  respondent's  adultery;  and  (h.)  The  adultery  of  the 
petitioner  (k). 

Now,  (d.)  By  "unreasonable  delay"  is  meant  a  delay 
of  two  years;  and  unless  a  satisfactory  explanation  can  be 
given  of  it,  it  disentitles  the  petitioner  to  a  divorce  (l). 
Want  of  means,  however,  is  considered  a  satisfactory 
explanation  (m). 

(e.)  By  "cruelty"  is  meant  such  conduct  as  results  in 
bodily  hurt  or  injury  to  health,  or  a  reasonable  apprehen- 
sion of  one  or  other  of  these  (n).  The  principle  on  which 
the  court  exercises  its  discretion  in  favour  of,  or  adversely 
to,  a  petitioner  who  is  found  guilty  of  cruelty  towards  the 
respondent,  is  to  ask  itself,  whether  such  cruelty  has  or  has 
not  been  the  cause  of  the  misconduct  complained  of  in 
the  respondent  (o). 

(i)  Churchward  v.  Churchivard,-  (n)  Per     Lord      Herschell      in 

ri8951  P.  7.  Bussell  v.  Russell,  [1897]  App.  Cas. 

(  k)  20  &  21  Vict.  c.  85,  s.  31.  P-  456. 

(I)  Nicholson  v.  Nicholson,  L.  R.  (o)  Pearman  v.    Pearman   and 

3  P.  &  D.  53  ;  Beauclerk  v.  Beau-  Burgess,   29   L.    J.    P.    D.    &    A. 

derk,  [1895]  P.  228.  54. 

(m)  Harrison    v.    Harrison,  33 
L.  J.  P.  D.  &  A.  44. 
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(f.)  As  refi;ards  desertion,  when  pleaded  us  a  bar  to 
divorce,  it  is  not  necessary  that  the  desertion  shouhl  have 
continued  for  the  space  of  two  years  or  for  any  specific 
period  (p);  the  act  relied  on  as  desertion  must,  however, 
in  all  cases  have  been  done  in  opposition  to  the  wishes  of 
the  person  who  alleges  it  (</). 

(g.)  With  regard  to  the  wilful  neglect  or  misconduct  of 
the  petitioner,  the  })rinciple  on  which  the  court  acts  is,  that 
it  must  directly  conduce  to  the  adultery  complained  of;  for 
many  circumstances  are  conceivable  which  may  indirectly 
conduce  to  that, — which  would  be  insufficient  (r). 

And  (h.)  With  regard  to  the  adultery  of  the  petitioner, 
the  court  will  only  overlook  his  misconduct  so  as  to  grant 
him  a  divorce  in  three  classes  of  cases  : — Firstly,  where 
there  has  been  a  mistake  of  law  (s) ;  Secondly,  where  there 
has  been  a  mistake  of  fact  (t)  ;  and  Thirdly,  under  special 
circumstances  (u). 

Moreover,  in  all  cases  for  divorce,  before  the  court 
proceeds  to  grant  the  relief  a  petitioner  seeks,  it  must  be 
satisfied,  that  he  is  domiciled  within  the  jurisdiction  of 
the  court, — Le.,  that  he  has  within  the  jurisdiction  a  fixed 
permanent  home,  and  one  to  which,  when  absent  from  it, 
he  intends  to  return;  for  the  court  is  a  court  for  England 
only, — not  a  court  for  the  United  Kingdom  or  Great 
Britain — and  for  the  purposes  of  jurisdiction,  Ireland 
and  Scotland  are  deemed  to  be  foreign  countries  equally 
with  France  or  Spain  (x).      So,   likewise,    the   Channel 

(p)    Williams    v.     William.^,    S'S  (t)  Joseph  v.  Joseph  and   Went- 

L.  J.  P.  D.  &  A.  173.  zell,  34  L.  J.  P.  D.  &  A  96. 

(q)    Ward   v.     Ward,   27   L.    J.  ^^^^  M(yrgan    v.     Morgan     and 

P.  D.  &  A.  63.  Porter,  L.  R.  1  P.  &  U.  644. 

(r)  Badcockx.  Badcock.Zl  L. 'J\  ,    ,,  ,  ■.'  /      ^  i 

(a;)   Yelvtrton    v.     lelverton,     1 

"  (.J)  Nolle  V.  Noile,  L.  R.  1  P.  &       «-'  f  ^''':  ''' '.f  V'p  Th"  " 
D.   691 ;  Moore  v.   Moore,  [1892]       ^'  ^^^^'^'•'^^  ^^^^^^'  ^-  ^^  ^^'• 
P.  382. 
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Islands  (?/)    and   the  Isle  of  Man  (z)  are   not  within   the 
jurisdiction. 

Where  the  attendance  of  the  witnesses  can  he  procured, 
they  are  examined  viva  voce  in  open  court  at  the  time  the 
petition  is  heard  ;  though, — in  certain  cases,  and  subject  to 
the  opportunity  being  given  for  the  cross-examination  and 
re-examination  of  the  deponent  in  open  court, —  the  case  of 
either  party  may  be  verified  by  affidavit  ;  and  under 
certain  circumstances,  the  evidence  of  any  particular 
witness  may  be  taken  under  a  commission,  and  such 
evidence  made  admissible  at  the  trial  (a). 

The  court  has  power  to  make  orders  on  a  husband 
for  the  payment  of  alimony  to  the  wife  ;  and  a  wife  who 
is  desirous  of  obtaining  such  an  order  must  file  a  petition 
for  the  purpose  ;  but  if  she  is  the  petitioner  in  the  cause, 
the  petition  for  alimony  must  not  be  presented  before  the 
citation  has  been  duly  served  upon  the  respondent  ;  if, 
however,  she  is  respondent  in  the  cause,  she  may  file  it  so 
soon  as  she  has  entered  an  appearance  (b).  The  husband 
may  then  file  an  answer  upon  oath,  setting  out  what  his 
means  are ;  and  the  matter  is  then  dealt  with  by  the 
registrar  of  the  court.  If  a  wife  has  means  of  supi)ort 
independently  of  her  husband,  she  is  not  entitled  to  an 
allotment  of  alimony, — and  this  even  though  that  support 
is  derived  from  the  co-respondent  (c).  The  amount 
allotted  is  discretionary,  the  circumstances  of  each  case 
being  considered  ;  but  generally  one-fifth  of  the  joint" 
income  is  allotted  as  alimony  pendente  lite,  and  one-third 
for  permanent  alimony. 

(y)  4  Inst.  286.  (5)  Rules  81—90. 

(z)  Davison  v.  Farmer,  20  L.  J.  ^^^  ^^^^  ^.  ^^^^  ^,^^  ^^^  .^.  ^  ^ 

^^-  ^'^'-  1  P   &D.  610. 

(a)  Rules      and      Regulations, 

.1865,  rr.  51-55. 
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And  with  ref'ereuce  to  the  mode  of  trial,  the  registrur 
■will,  on  due  application,  as  soon  as  the  pleadings  are 
concluded,  direct  whether  the  action  shall  be  tried  by  a 
jury  or  before  the  court  itself,  and  whether  by  oral  evidence 
or  by  affidavit  (d)  ;  but  in  cases  of  divorce,  the  trial  must 
be  in  open  court,  and  not  in  camera  (e)  ;  and  either 
party  may  insist  on  a  jury. 

When  an  issue  is  to  be  tried  either  by  a  special  or  by  a 
common  jury,  the  record  is  settled  by  the  registrar,  and 
the  case  set  down  for  trial  by  the  petitioner  ;  or,  in  his 
default,  this  step  may  be  taken  by  the  respondent  (/)  ; 
and  the  trial  takes  place,  in  general,  like  the  trial  before 
a  jury  of  an  issue  of  fact  in  an  ordinary  action. 

And  with  regard  to  appeals  from  the  decree,  the  decision 
of  the  judge  ordinary  (which  used  to  be  to  the  "  full 
court "  of  judges  as  established  by  the  20  &  21  Vict.  c.  85 
and  23  &  24  Vict.  c.  144,  and  not  to  the  Court  of  Appeal 
established  under  the  Judicature  Acts)  (g),  is  now  to  the 
Court  of  Appeal,  as  in  ordinary  appeals  (A), — there  being, 
moreover,  an  ultimate  appeal  (in  the  case  of  a  divorce  suit, 
or  for  nullity  of  marriage)  to  the  House  of  Lords  (/). 

The  Queen's  Proctor,  or  any  other  person,  wishing 
to  show  cause  against  making  absolute  a  decree  nisi 
for  a  divorce — which  we  may  remember  is  always  the 
form  of  the  decree  given  on  a  petition  for  the  dissolution 
of  a  marriage — -may  enter  an  appearance,  together  with 
an  affidavit    of  the    facts  on  which  he  relies  ;    to  which 


((/)  Rules  and  Regulations,  1865,  P.  D.  1  ;  Gladstone  v.   Gladstone, 

r.  40.  ibid  143. 

(e)  Law    Rep.    1   Prob.    k  Div.  {h)  Judicature  Act,  1881  (44  & 

Ca.  640.  45  Vict.  c.  68),  s.  9. 

(/)  Rules  and  Regulations,  1865,  (»)  20  &  21  Vict.  c.  86   s.  56  ; 

r-  46.  44  &  45  Vict.  c.  68,  s.  9. 

((/)    Westhead    v.     Westhead,    2 
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the  party  in  whose  favour  the  decree  nisi  was  given  may- 
file  affidavits  in  reply, — when  the  questions  raised  on 
such  affidavits  are  argued  before  the  judge  ;  and  if  the 
judge  shall  so  direct,  any  controverted  question  of  fact 
may  be  tried  before  a  jury  (k).  But  if,  at  the  expiration 
of  six  calendar  months,  no  person  has  appeared  to  oppose 
the  decree,  application  may  then  be  made  to  the  judge 
to  make  such  decree  absolute  (I)  ;  and  if  no  application  to 
make  the  decree  absolute  be  made  within  a  reasonable 
time,  the  respondent  is  entitled  to  apply  to  have  the 
decree  nisi  revoked,  and  the  petition  dismissed  for  want  of 
prosecution  (/n). 

During  the  progress  of  the  cause,  any  person  may  give 
information  (to  her  Majesty's  proctor)  of  any  matter 
material  to  the  due  decision  of  the  case  ;  and  the  Queen's 
proctor  may  thereupon  take  such  steps  as  the  attorney- 
general  may  think  necessary  or  expedient,  and  may,  by 
leave  of  the  court,  intervene  in  the  suit  ;  and  if  he  does  so, 
hc!  enters  an  appearance  himself  to  the  petition,  and  pleads 
collusion  between  the  parties, — on  which  plea,  an  issue  is 
raised  and  disposed  of  between  himself  and  the  petitioner  ; 
and  this  course  may  be  taken  at  any  time  before  the 
decree  has  been  made  absolute  («). 

III.  Admiralty  Action. — ^This  action  is  regulated  by 
the  rules  in  force  in  the  old  Court  of  Admiralty,  modified, 
however,  by  the  rules  laid  down  under  the  Judicature 
Acts  with  regard  to  actions  generally,  some  of  which 
apply,  in  particular,  to  admiralty  actions  in  rem  (o)  ;  and 


(k)  Rules  and  Regulations,  1865,  (vt)  23  &  24  Vict.  c.   144,  s.  7  ; 

IT.  70—76.  Le.  Sueur  v.  Le  Sueur,  2  P.  D.  79. 

( I)  Ibid.  r.  80.  (o)  The  former  rules  of  p/eading 

(m)  Ousey  v.  Ousey,  2  P.  D.  56.       in  the  Admiralty  Court  are  wholly 

superseded  (Ord.  xix.  r.  1). 
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in  an  admiralty  action  in  personam,  the  proceedings  do 
not  differ  materially  from  the  proceedings  in  an  action 
in  the  Queen's  Bench  Division.  As  regards  the  action 
in  rem,  at  any  time  after  the  writ  of  summons  has  issued, 
a  warrant  is  also  to  issue,  commanding  the  marshal  of  the 
court,  or  his  substitute — or  the  collector  of  customs  at 
such  and  such  a  port — to  arrest  the  ship  in  respect  of 
which  the  claim  is  made, — or  her  cargo  and  freight, — and 
to  keep  the  same  until  further  order  (/j).  The  warrant, 
however,  must  be  preceded  by  an  a^davit,  setting  forth 
certain  particulars  prescribed  by  the  Orders,  and  which 
vary  according  to  the  nature  of  the  claim  ;  but  in  all  cases, 
such  particulars  disclose  the  nature  of  the  claim,  and  the 
name  and  description  of  the  party  on  whose  behalf  the 
action  is  instituted,  and  allege  that  the  claim  has  not  been 
satisfied  (q).  The  defendant  may, — upon  giving  bail  to 
the  action, — cause  a  caveat  to  be  entered  against  the 
arrest  (r). 

In  an  admiralty  action  in  rem,  the  service  of  the  writ 
is  effected  by  nailing  or  affixing  the  writ  itself  on  the 
mast  of  the  vessel,  or  on  the  cargo,  if  removed  from  the 
ship,^which  service  is  in  lieu  of  the  personal  service 
required  in  other  actions  (s). 

If  no  appearance  to  tlie  lorit  of  summons  was  entered, 
then,  in  cases  where  no  property  was  claimed  in  the  res, 
and  it  had  been  arrested,  it  might  be  sold  after  notice 
and  the  proceeds  brought  into  court, — ^or  if  the  property 
therein  was  claimed,  the  possession  thereof  might  be 
decreed  in  the  defendant's  absence  (t)  ;  and  if  the  defendant 
appeared,  hut  failed  to  deliver  a  statement  of  defence,  the 

(^)  Old.    V.    r.    16;     App.    A.  (/)  Rules,  1854,  rr.  55— 61. 

part  i.  No.  17.  (.,)  Ord.  ix.  rr.  11,  12. 

(q)  Ord.  V.  r.  16.  (^)  j'/jc  Polymede,  1  P.  D.  121. 
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plaintiffs  course  was  to  "  deliver  a  conclusion,"  and  to  set 
down  the  action  for  hearing  {u).  But,  under  the  present 
practice  (.r) 5 — (1)  I^^or  default  of  appearance,  if  (when  the 
action  comes  before  him)  the  judge  is  satisfied  that  the 
plaintiffs  claim  is  well  founded,  he  may  pronounce  for 
the  claim,  with  or  without  a  reference  to  the  admiralty 
registrar, — or  to  such  registrar  assisted  by  merchants,^ 
and  may  at  the  same  time  order  the  property  to  be 
appraised  and  sold, — with  or  without  previous  notice, — 
and  the  proceeds  to  be  paid  into  court  ;  and  (2)  For 
default  of  pleading,  the  practice  appears  to  be  as  in  an 
ordinary  action  (y). 

Again,  in  an  admiralty  action  in  rem,  any  person  not 
named  in  the  writ  of  summons,  may  intervene  and 
defend  the  action,  on  filing  an  affidavit  showing  either 
that  he  is  interested  in  the  res  under  arrest  ;  or  (should 
the  arrest  be  taken  off, — as  it  may  be,  on  sufficient  money 
being  paid  into  the  registry  of  the  court  to  satisfy  the 
claim  and  costs)  that  he  is  interested  in  the  fund  so 
paid  in  (z). 

In  the  particular  case  of  an  action  for  ^''damage  hy 
collision  "  between  vessels,  the  solicitors  on  either  side  are 
required  to  file  in  court  a  sealed  up  document  called  a 
'"'' preliminary  act,^''  before  the  delivery  of  any  pleadings, — 
which  preliminary  act  contains  a  statement  as  to  certain 
facts  with  reference  to  the  description  of  the  vessels,  and 
the  circumstances  of  the  collision, — and  it  may,  with  the 
consent  of  both  parties,  be  opened,  and  the  evidence  taken 
thereon  by  order  of  the  court  or  a  judge,  without  the 


(m)   The  Sfactoria,  2  P.   D.   3 ;  (y)  Ord.  xxvii.  r.  11. 

Rules,  1859,  rr.  75,  80,  105.  (j;)  Qrd.  xii.  r.  24. 

(.t)  Ord.  xiii.  r.  13. 
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necessity  of  delivering  any  pleadings  in  the  action  (a), —  the 
object  of  this  rule  being  to  obtain  a  statement  of  the  facts 
as  soon  as  possible  after  the  collision  has  taken  place,  so 
as  to  prevent  either  party  from  afterwards  varying  his 
version  of  the  facts,  in  order  to  meet  the  allegations  of 
his  opponent  (b). 

In  admiralty  actions,  whether  in  rem  or  171  personam, 
the  court  or  a  judge  may,  at  any  stage  of  the  proceedings, 
on  application  by  either  party,  call  on  the  other  to  show 
cause,  why  the  trial  should  not  take  place  at  some  early 
day  to  be  appointed  ;  and  for  that  puri)ose,  the  court  may 
dispense  with  notice  of  trial,  and  may  othorwdse  vary  the 
usual  regulations  as  to  bringing  on  an  action  for  trial  (c). 
The  trial  in  admiralty  actions  is  almost  invariably  before 
the  judge  alone,  or  before  the  judge  sitting  wdth  two  of 
the  Trinity  masters  as  assessors  to  advise  him  on  questions 
of  a  nautical  character, — though  the  decision  given  is  that 
of  the  judge  himself  ;  and  it  is  not  usual  to  have  recourse 
to  a  jury  ;  but  should  one  of  the  parties  ask  for  a  jury, 
he  is  entitled  to  have  one, — unless  the  other  party  asks  for 
assessors  ;  in  which  case  the  trial  must  be  by  judge  and 
assessors  (d). 

In  an  admiralty  action  tried  before  the  judge,  the  court 
does  not  itself, — any  more  than  does  the  judge  in  a 
chancery  action, — enter  into  matters  of  detail  relating  to 
the  assessment  of  damages  or  matters  of  account  ;  and 
whenever,  in  the  course  of  a  trial,  it  becomes  necessary 
that  the  court  should  be  informed  upon  such  questions,  it 
has  always  been  usual  to  direct  a  reference  to  the  registrar, 
assisted    by  merchants  (e), — a   practice    which,   however, 

(a)  Ord.    xix.  r.   28  ;    The  Why  (c)  Ord.  Ixiv.  r.  9. 

jVot,  Law  Rep.  2  Prob.  &  Div.  Ca.  (^)  The  Tynwald,  [1895]  P.  142. 

265  ;  The  Godiva,  11  P.  D.  20.  ^^^  ^^^^^^  jg^c,^  ^^_  107-118. 

(h)    Williams    &     Biiice's    Ad. 
Prac.  p.  253. 
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must  be  now  taken  as  subject,  in  the  general  case,  to  the 
power  of  the  court  to  direct  inquiries,  and  to  make  orders 
of  a  cognate  nature,  conferred  by  the  Judicature  Acts. 

And,  finally,  with  regard  to  the  appeal  in  an  admiralty 
action,  that  lies  to  the  C'ourt  of  Appeal,  as  in  an  ordinary 
action  in  the  Chancery  Division  of  the  High  Court ;  and 
there  is  an  ultimate  appeal  to  the  House  of  Lords, — or 
(semhie)  in  certain  cases,  to  the  Privy  Council  ;  but  where 
the  judge  ordinary  has  come  to  a  conclusion  of  fact  after 
hearing  witnesses,  his  decision  will  not  be  reversed,  except 
under  very  exceptional  circumstances  ( /'). 

■(/)  The  Glannibanta,  1  P.  D.  283  ;  The  "P.  Caland,"  [18931  A.  C.  207. 


(     tJ21     ) 


CHAPTER  XIII. 

OF   PROCEEDINGS   AFFECTING   THE   CROWN. 


We  have  now  to  consider  the  manner  of  redressing  civil 
injuries,  in  cases  where  the  crown  (either  as  the  aggressor 
or  as  the  sufferer)  is  concerned  ;  and  we  shall  consider, 
firstly,  those  injuries  which  a  subject  may  suffer  from  the 
crown  ;  and,  secondly,  those  which  the  crown  may  sustain 
from  a  subject. 

I.  Injuries  by  the  Crown. — Although  the  sovereign 
can  in  his  own  person  do  no  wrong,  yet  his  acts  may  in 
themselves  be  contrary  to  law  ;  and  whenever,  by  mis- 
information or  inadvertence,  the  sovereign  hath  been 
induced  to  invade  the  private  rights  of  the  subject,  and 
becomes  (upon  a  due  representation)  informed  of  the 
injury  sustained, — the  law  always  then  presumes,  that  to 
know  of  the  injury  and  to  redress  it  are  inseparable  in  the 
royal  breast  ;  and  issues,  as  of  course,  in  the  sovereign's 
own  name,  an  order  to  his  judges  to  do  justice  to  the  party 
aggrieved  (a). 

The  distance  between  the  sovereign  and  his  subjects  is 
such,  that  it  rarely  can  happen  that  any  injury  to  the 
person  can  proceed  from  the  prince  to  any  private  man, — 
and  the  law  in  decency  supposes,  that  such  injury  never 
can  or  will  happen  at  all  ;  but  injuries  to  a  private 
individual's  right  of  property  may  be  committed  by  the 
crown,   though  scarcely  without    the    intervention  of  its 

{a)  3  Bl.  Com.  p  2.5o. 
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officers  ;  and  for  these  officers  the  law,  in  matters  of  right, 
entertains  no  respect  or  delicacy,  but  furnishes  various 
methods  of  detectinoj  their  errors  or  misconduct  (?>).  But 
inasmuch  as,  in  ordinary  cases,  the  sovereign  himself  is 
the  medium  through  which  justice  is  obtained,  so  no  relief 
can  be  had  against  the  crown, — by  action  (c)  ;  therefore 
the  relief  is  obtainable  only  by  means  of  such  special  forms 
of  proceeding  as  the  law  has  provided  in  that  behalf, — 
although,  of  course,  where  the  rights  of  the  crown  are 
only  incidentally  concerned,  the  attorney-general,  being 
made  a  party  to  the  proceeding,  sufficiently  represents  the 
crown, — e.g.,  in  the  case  of  a  charity  {d). 

[The  method  of  obtaining  possession  or  restitution  from 
the  crown,  of  real  or  personal  property  (e),  is  by  petition  of 
right  (y)ei?f/on  de  droit)  (/), — which  remedy  is  applicable 
when  the  crown  is  in  possession  of  any  hereditaments  or 
chattels,  and  the  petitioner  suggests  such  right  as  controverts 
the  title  of  the  crown,  grounded  on  facts  disclosed  in  the 

(h)  3  Bl.  Com.  p.  255.  (Canada)  Rail.  Co.  v.  The  Queen, 

(c)  Jenkins,  78  ;  Finch,  L.  83  ;      11  App.  Ca.  607). 

Bac.  Ab.  Prerog.  E.  7.  (/)  There  was  also  another  writ 

(d)  Balch  V.  Wastall,  1  P.  Wms.  against  the  crown,  called  a  mon- 
445 ;  Reeve  v.  Attorney-General,  .strans  de  droit,  and  which  was 
1  Ves.  445  ;  Simpaon  v.  Clayton,  applicable  where  the  crown  was  in 
4  Bing.  N.  C.  766  ;  2  Roll.  Abr.  possession  under  a  title  the  facts 
213  ;  Mitf.  Treat,  on  Pleading  in  of  which  were  already  set  forth 
Chancery ;  Ord.  xxxviii.  r.  36.  on  record  ;    and  Blackstone  says 

(e)  Neither  an  action  for  damages  (vol.  iii.  p.  256),  that,  by  this 
nor  a  petition  of  right  lies,  to  writ,  the  process  on  which  was 
recover  compensation  for  a  tort  speedier  and  cheaper  than  the 
(or  wrongful  act)  done  by  a  ser-  process  on  petition,  and  which 
vant  of  the  crown  in  the  supposed  was  enlarged  and  improved  by 
performance  of  his  duties  ( T'o/^'jt  V.  the  36  Edw.  3,  c.  13  and  2  & 
The  Queen,  16  C.  B.  (n.s.)  310)  ;  3  Edw.  6,  c.  8,  the  petition  of 
but  it  is  otherwise  for  a  breach  of  right  became  almost  superseded. 
contract  [Thoma^s  v.  The  Queen,  (See  also  4  Rep.  55  ;  Bac.  Ab.  tit. 
Law  Rep.  10  Q.  B.  31  ;  Kinloch  v.  Prerog.  E.  7  ;  Co.  Entr.  402 ; 
Hecretary  of  State  for  India,  7  Skin.  608  ;  Chitty  on  the  Pre- 
Ai)p.     Cas.    619;     The     Windmr  rogative. ) 
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[petition  itself, — the  petitioner  statinn;  truly  tlie  toholc  title 
of  tJie  croxon,  otherwise  the  petition  shall  al)ate  (g).  And 
then,  upon  this  answer,  "  soil  droit  fait  al  partie " — let 
right  he  done  to  the  'party — heing  endorsed  or  underwritten 
by  the  crown  (/i),  a  commission  issues  to  inquire  into  the 
truth  of  the  suggestion  (/)  ;  after  the  return  to  which,  the 
attorney-general  is  at  liberty  to  ])lead  ;  and  the  merits  are 
afterwards  determined  upon  some  issue  of  fact  or  of  law, 
as  in  actions  between  subject  and  subject.  For  exam|)le, 
if  a  disseisor  of  lands  which  are  holden  of  the  crown  dies 
seised  and  without  any  heir,  whereby  the  crown  is  prima 
facie  entitled  to  the  lands,  and  the  possession  is  cast  on  it, 
either  by  inquest  of  office,  or  by  act  of  law  without  any 
office  found, — -the  disseisee  shall  have  remedy  by  petition 
of  right, — ^suggesting  the  title  of  the  crown,  and  his  own 
superior  right  before  the  disseisin  (Jc).'\  And  in  case  the 
right  be  determined  against  the  crown,  the  judgment  used 
to  be  that  of  ouster  le  7nai.n,  or  amoveas  Tuanus, — viz.  "  guod 
nianus  domini  regis  amoveantur,  et  possessio  restituatur 
petenti,  salvo  jure  domini  regis  "  (I) — which  saving  clause 
was  always  added  to  a  judgment  against  the  sovereign,  to 
whom  no  laches  can  be  imputed  ;  and  whose  right — save 
under  some  modern  statutes — is  never  defeated  by  any 
limitation  or  length  of  time  (7n)  ;  and  by  such  judgment, 
the  crown  was  instantly  out  of  possession, — so  that  there 
needed  not  the  interposition  of  its  own  officers, — as  upon 
an  ejectment, — -to  transfer  the  seisin  from  the  sovereign 
to  the  successful  party  (n). 

The  proceedings  upon  a  petition  of  right  (which  at  one 
time  were  extremely  tedious  and  expensive)  have  been  now 

ig)  Finch,  L.  255.  (I)  2  Inst.  695  ;  Rast.  Ent.  463. 

(h)  St.  Tr.  vii.  134.  (m)  Finch,  L.  460  ;  2  &  3  Edw.  6, 

(i)  Skin.  608 ;  Rast.  Ent.  461.  c.  8,  s.  14. 

{k)  Bro.  Ab.  tit.  Petition,  20  ;  (m)  Finch,  L.  459 
4  Rep.  58. 
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regulated  by  the  23  &  24  Vict.  c.  34  ;  and  under  that 
statute,  the  petition  is  required  to  be  left  with  the  secretary 
of  state  for  the  home  department,  for  her  Majesty's  con- 
sideration ;  who  may  thereupon  grant  her  fiat  that  right 
be  done  ;  and  thereupon  (the  fiat  having  been  served  on 
the  solicitor  to  the  treasury)  an  answer,  plea,  or  other 
defence  is  made  on  behalf  of  the  crown,  the  subsequent 
proceedings  being  assimilated,  so  far  as  practicable,  to  the 
course  of  an  ordinary  action  (o).  And  in  cases  in  which  a 
judgment  of  amoveas  maims  would  theretofore  have  been 
given  on  a  petition  of  right,  a  judgment  that  the  suppliant 
is  entitled  to  the  whole  or  some  portion  of  the  relief  sought 
by  his  petition — or  to  such  other  relief,  and  on  such  terms 
and  conditions,  as  the  court  may  think  right — is  given 
instead, — which  judgment  has  the  same  effect  as  a  judg- 
ment of  amoveas  manus  (/>).  And  upon  any  petition  of  right 
under  the  Act,  costs  are  payable  both  to  and  by  the  crown, 
subject  to  the  same  rules,  so  far  as  practicable,  as  obtain 
in  proceedings  between  subject  and  subject  (q).  Nothing 
in  the  Act  prevents,  however,  any  suppliant  from  pro- 
ceeding as  he  might  have  done  before  it  passed. 

II.  Injuries  to  the  (^rown. — The  method  of  redressing 
such  injuries  as  the  crown  may  receive  from  the  subject, 
may  be  by  such  actions  as  are  consistent  with  the  royal 
prerogative  and  dignity  ;  but  more  effectual  remedies  are 
usually  obtained,  by  such  prerogative  modes  of  process  as 
are  peculiarly   confined  to  the  crown  (r).      [And   among. 


(o)  But  the  suppliant  is  not  to  Queen,  11  App.  Ca.  607  ;  Tohin  v. 
be  entitled  to  obtain  discovery  of  The  Queen,  16  C.  B.  (n.s.  )  310. 
documents  or  any  other  discovery  (jj)  23  &  24  Vict.  c.  34,  ss.  9, 10. 
{Thomwi  V.  The  Queen,  Law  Rep.  (q)  Sect.  12. 
10  Q.  B.  44).  As  to  a  petition  of  (r)  It  is  said  in  the  books,  tliat 
right,  see  also  Kirk  v.  The  Queen,  the  sovereign  cannot  bring  eject- 
Law  Rep.  14  Eq.  Ca.  558  ;  nient,  because  that  action  supposes 
Windsor,    cfcc.    Rail.    Co.    v.    The  the  dispossession  of  the  plaintiff, 
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[these  preroorative  methods,  is  that  of  inquisition  (or  inquest) 
of  office  (s), — which  is  an  inquiry  made  by  the  sovereign's 
officer,  his  sheriff,  coroner,  or  escheator,  (either  virtute 
o^cii,  or  by  writ  to  them  sent  for  that  purpose,)  or  by 
commissioners  specially  appointed,  concerning  any  matter 
that  entitles  the  crown  to  the  possession  of  lands  or 
tenements,  goods  or  chattels.  And  this  is  done  by  a  jury 
of  no  determinate  number— being  either  twelve,  or  less,  or 
more  (t) ;  and  the  inquisition  is  to  inquire,  whether  (e.g.)  the 
crown's  tenant  for  life  died  seised, — whereby  the  reversion 
accrues  to  the  sovereign;  or  whether  A.,  who  held  immedi- 
ately of  the  crown,  died  without  an  heir, — in  which  case  the 
land  must  belong  to  the  sovereign  by  escheat ;  or  whether 
B.  be  an  idiot  a  nativitate, — and  therefore,  together  with 
his  lands,  appertains  to  the  custody  of  the  sovereign  ;  and 
other  questions  of  a  like  import,  concerning  both  the 
circumstances  of  the  tenant,  and  the  value  or  identity 
of  his  lands. 

These  inquests  of  office  were  frequently  in  use,  during 
the  continuance  of  the  military  tenures, — for  upon  the 
death  of  any  tenant  of  the  crown,  such  an  inquest  was  held, 
called  an  inquisitio  post  mortem, — to  inquire  of  what  lands 
such  tenant  died  seised,  who  was  his  heir,  and  of  what 
age, — in  order  to  entitle  the  king  to  his  marriage,  wardship, 
relief,  primer  seisin,  or  other  advantage,  as  the  circumstances 
of  the  case  might  turn  out  ;  and  to  superintend  and 
regulate  these  inquiries,  the  Court  of  Wards  and  Liveries 
was   instituted   by  the   32   Hen.  VIII.  c.    4G  ;  but   that 

whereas  (in  contemplation  of  law  90;  Y.   B.  4  Hen.  4,  pi.  4;  Att.- 

and  by  reason  of  his  legal  ubiquity)  Gen.  v.  Lord  Churchill,  8  Mee.  & 

the  crown  can   never   be  dispos-  W.  172). 

sessed ;  but  the  crown  may  bring  {s)  12  &  13  Vict.  c.  109,  ss.  30 

quare  impedit,  because  that  sup-  etseq.;  Dean\.Reginam,\5M.Ge.k. 

poses  the  plaintiff  to  be  seised  or  W.  475. 

possessed  of  the  advowson  (Bro.  (t)  Finch,  L.  323,  425. 

Ab.  tit.  Prerog.  89,  130 ;  F.  N.  B. 

.S.C. — VOL.  III.  2  s 
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[court  was  abolished,  at  the  restoration  of  King  Charles  the 
Second,  with  the  abolition  of  the  tenure  in  chivalry,  i.e.^  in 
knight's  service. 

Inquests  of  office,  however,  still  remain  in  force,  and  are 
taken  upon  proper  occasions, — being  extended  not  only  to 
lands,  but  also  to  goods  and  chattels  personal, — as  in  the 
case  of  wreck,  treasure  trove,  and  the  like  ;]  but  the  most 
frequent  occasion  for  them  in  modern  times  has  been  to 
ascertain  forfeitures  for  offences — as  whether  B.  was 
attainted  for  treason,  or  whether  C,  lying  dead,  had  died 
feloniously  by  his  own  hands,  and  the  like, — this  latter 
occasion,  however,  no  longer  existing,  since,  by  the  Felony 
Act,  1870,  no  inquest  of  any  treason,  felony,  or  felo  de  se^ 
now  causes  any  forfeiture  or  escheat  (u). 

[These  inquests  of  office  were  devised  by  the  law  as  an 
authentic  means  to  give  the  sovereign  his  right  by  solemn 
matter  of  record, — for  it  is  a  part  of  the  liberties  of 
England,  and  greatly  for  the  safety  of  the  subject,  that 
the  sovereign  may  not  enter  upon  (or  seize)  any  man's 
possessions,  upon  bare  surmises,  without  the  intervention 
of  a  jury  (x)  ;  and,  by  the  18  Hen.  VI.  c.  6,  all  grants  of 
forfeited  lands  and  tenements,  before  ofice  found,  are 
declared  void  ;  and,  by  the  Bill  of  Rights  (1  W.  &  M. 
sess.  2,  c.  2),  all  grants  and  promises  of  fines  and  forfeitures 
of  particular  persons  before  conviction  are  also  declared 
void, — which  indeed  was  the  law  of  the  land  as  early  as  the 
reign  of  Edward  the  Third  (^).] 

There  are  cases,  however,  in  which  the  crown  is  entitled 
without  office  found, — the  inquest  (if  held)  being  only  for 
the  better  instruction  of  the  officer  before  seizure,  and  to 
protect  the  subject  from  the  adoption  of  hasty  measures  {z)  ; 

(«)  33  &  34  Vict.  c.  23,  s.  1.  (z)  Gilb.   Exch.   109,  13,  4  ;  16 

(x)  Sheffeild  v.  Ratdiffe,  Hob.  Vin.  Ab.  79,  Office,  B.  ;  12  East, 
347  ;  Gilb.  Hist.  Ex.  132,  102. 

(y)  2  Inst.  48. 
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and  though  the  rule  formerly  was,  that  where  a  common 
person  cannot  have  possession  without  entry,  the  sovereign 
cannot  have  it  without  an  office,  yet  now  it  is  other- 
wise (a), — for,  by  the  22  &  23  Vict.  c.  21,  s.  25,  when  any 
right  of  re-entry  upon  lands  or  other  hereditaments  shall 
have  accrued  to  the  crown,  such  right  may  be  exercised 
or  enforced,  without  any  inquisition  taken  or  office 
found  and  without  any  actual  re-entry  being  made  on 
the  premises. 

As  to  the  effect  of  these  inquests  when  taken,  it  may  be 
laid  down  as  generally  true  with  regard  to  real  property, 
that  if  an  office  be  found  for  the  sovereign,  and  the  land 
be  not  held  at  the  time  by  a  stranger,  the  finding  puts  the 
crown  into  immediate  possession,  without  the  trouble  of 
a  formal  entry  ;  and  the  crown  shall  receive  all  the  mesne 
or  intermediate  profits  from  the  time  that  its  title 
accrued  (b) ;  but,  by  the  Articuli  super  cartas,  if  the  king's 
escheator  or  sheriff  seize  lands  into  the  king's  hand,  without 
cause,  upon  taking  them  out  of  the  king's  hand  again,  the 
party  shall  have  the  mesne  profits  restored  to  him  (c). 

In  order  to  avoid  the  possession  of  the  crown  acquired 
by  the  finding  of  such  office,  the  subject  may  either  have 
his  petition  of  right,  or  may  traverse  the  inquisition  (d\ — 
the  traverse  putting  the  finding  in  issue,  and  being  the 
speedier  remedy  of  the  two  ;  and  under  the  provisions  of 
the  28  &  29  Vict.  c.  104,  s.  52,  in  case  the  subject  thinks 
himself  aggrieved  by  any  description  of  boundary  or  other 
finding  on  the  inquisition,  he  is  entitled  also  to  file  a 
statement  of  his  objection  thereto, — which  objection  shall 
thereupon  be  directed  by  the  court  to  be  inquired  into  by 
a  fit  person  ;  when,  if  his  return  in  writing  differs  in  effect 

(a)  Chit.  Prerog.  249.  (d)  In  re  Ann  Parry,  Ex  parte 

(6)  3  Bl.  Com.  260 ;  Finch,  L.       Duke    of    Beaufort,    Law    Rep. 

325,  326.  2  Eq.  Ca.  95. 
(c)  28  Edw.  1,  c.  19. 

2  s  2 
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from   the   inquisition,  the  latter   shall    be   deemed   to   be 
altered  so  as  to  conform  with  the  return. 

Also,  upon  all  debts  of  record  due  to  the  crown,  the 
sovereign  has  his  peculiar  remedy  by  writ  of  extent, — 
under  which  both  the  lands  and  the  goods  of  the  debtor 
may  be  taken  at  once,  in  order  to  compel  the  payment 
of  the  debt  (e)  ;  and  this  proceeding  is  called  an  extent, 
from  the  words  of  the  writ,^ — which  directs  the  sheriff  to 
cause  the  lands  and  goods  to  be  appraised  at  their  full  (or 
extended)  value  (extendi  facias),  before  they  are  delivered 
to  satisfy  the  debt.  A  debt  of  record,  where  it  is  a  crown 
debt,  includes  (besides  a  judgment  debt)  the  following 
other  debts,  that  is  to  say  : — (1)  Debts  due  to  the  crown 
generally, — for,  it  having  been  provided,  in  the  case  of 
debts  acknowledged  on  statute  merchant  or  statute  staple, 
that  (upon  forfeiture  of  these)  execution  might  issue  at 
once,  both  against  lands  and  goods  (/), — it  was,  by  the 
33  Hen.  VIII.  c.  39,  enacted,  that  all  obligations  made 
to  the  king  should  have  the  same  force, — and  of  conse- 
quence the  same  remedy  to  recover  them, — as  a  statute 
staple  (g)  ;  and  (2)  Debts  of  accountants  to  the  crown, — 
for,  by  the  13  Eliz.  c.  4,  the  lands  of  all  such  treasurers, 
and  other  oflBcers  as  therein  mentioned,  are  made  liable  to 
the  crown,  for  debts  due  on  their  accounts,  in  the  same 
manner  as  if  on  the  day  they  first  became  officers  or 
accountants,  respectively,  they  had  stood  bound  by  writing 
obligatory  having  the  effect  of  statute  staple  (/i)  ;  and,  by 
the  43  Geo.  III.  c.  99,  s.  41,  and  5  &  6  Will.  IV.  c.  20, 
s.  13,  duties  detained  in  the  hands  of  tax  collectors  may 
be  recovered  as  a  debt  upon  record  to  the  crown,  with  all 
costs  and  charges  (z). 

(e)  3  Rep.   12  b;  Gilb.   Ex.   7;  3  Price,  649;  3  Rep.  12;  Gilb.  Ex.  7. 

2  Saund.  by  Wms.  70.  (A)  B.  v.    Raidings,    12  Price, 

(/)  2  Saund.  69  b.  834;  R.  v.  Fernandez,  ih.  862. 

(g)  3  Bl.  Cora.  420  ;  R.  v.  Lamh,  (i)  R.  v.  Wrangham,  1  Tyrw.  383. 
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A  writ  of  extent,  for  the  recovery  of  the  crown's  debt, 
commissions  the  sheriff  to  take  an  inquisition  (or  inquest 
of  office),  to  ascertain  the  hinds  goods  and  debts  of  the 
defendant,  and  to  seize  the  same  into  the  hands  of  the 
sovereign.  It  has,  however,  in  general,  been  held 
necessary,  that  the  extent  should  be  preceded  by  a  scire 
facias  (Jc),  in  order  to  bring  the  defendant  into  court, 
and  afford  him  an  opportunity  of  showing  that  the  extent 
ought  not  to  issue  (Z), — though,  in  cases  where  there  is 
any  danger  of  the  debt  being  lost,  an  immediate  extent 
may  issue,  (^i.e.,  an  extent  without  either  commission  of 
inquest  or  scire  facias,)  upon  affidavit  of  the  circum- 
stances {m).  In  ordinary  cases,  the  writ  having  issued, — 
and  the  inquisition  having  been  taken,  and  the  seizure 
made  under  it  by  the  sheriff,  upon  the  same  being 
returned  into  court, — the  defendant,  if  he  means  to 
dispute  the  debt, — or  any  third  person,  who  thinks  proper 
to  advance  a  claim  to  the  property  set  forth  in  the  inquisi- 
tion,— must  enter  an  appearance  for  that  purpose  ;  when 
he  will  be  permitted  to  plead  to  the  extent  (n)  ;  and  issue 
thereon  having  been  joined  either  in  law  or  in  fact,  the 
matter  is  decided  according  to  the  ordinary  course  of 
practice  in  actions  between  subject  and  subject. 

With  respect  to  the  ejfect  of  an  extent, — Firstly,  the 
lands  of  a  crown  debtor  are  bound,  in  general,  from 
the  time  when  the  debt  becomes  one  of  record  (o), — 
which  in  the  case  of  such  bonds  as  are  mentioned  in  the 
33  Hen.  VIII.  c.  39,  s.  50,  is  from  the  time  the  bonds 
are  executed  ;  and  although,  by  the  common  law,  debts 
(not  of  record)  due  from  public  officers  and  accountants 

{k)  Chit.    Prerog.    271  ;   Crown  the  crown  debtor  may  allege   or 

Offices  Rules  (1886),  r.  127.  show    any    good     and     sufficient 

(/)  Chit.  Prerog.  271.  "matter  in  law,  reason,  or  good 

(m)  Chit.    Prerog.    277  ;    28    &  conscience,"  in  bar  or    discharge 

29  Vict.  c.  104,  s.  47.  of  the  debt. 

(n)  By  33  Hen.  8,  c.  39,  s.  55,  (o)  2  Roll.  Ab.  156,  B.  pi.  1. 
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to  the  crown,  bound  the  debtor's  lands,  only  from  the  time 
they  accrued  due,  yet  (by  the  13  Eliz.  c.  4)  arrears  due 
from  tellers,  receivers,  and  such  other  officers  as  are  in 
this  behalf  mentioned  in  the  statute,  are  declared  to  bind 
the  lands  from  the  time  when  they  entered  into  their 
offices  {p)  ;  but  now,  by  the  28  &  29  Vict.  c.  104,  s.  48, 
no  debt  due  to  the  crown,  on  any  judgment,  decree,  order, 
recognizance,  inquisition  of  debt,  obligation,  or  specialty, — 
nor  in  respect  of  any  acceptance  of  office  under  the  crown, 
— shall  affect  any  lands,  as  to  hondfide  purchasers  or  mort- 
gagees (with  or  without  notice),  unless  a  writ  of  execution 
has  been  issued  and  registered  before  the  execution  of  the 
purchase  deed  or  mortgage  deed  and  payment  of  the  money. 
And,  Secondly,  as  regards  the  goods  of  the  debtor,  they  are 
bound  from  the  teste  (or  date)  of  the  extent  (g), — a  rule 
which  seems  to  apply  also  to  any  debts  owing  to  the 
debtor  (r)  ;  but,  by  the  33  Hen.  VIII.  c.  39,  s.  74,  in  suing 
out  execution,  the  crown's  debt  is  preferred  to  that  of 
every  other  creditor  who  has  not  obtained  judgment 
before  the  crown  commenced  its  action  {s). 

With  regard  to  the  exoneration  of  lands  from  crown 
debts,  it  has  been  provided,  that  whenever  a  quietus  shall 
be  obtained  by  a  debtor  or  accountant  to  the  crown — and 
an  office  copy  thereof  has  been  left  at  the  proper  office, 
together  with  a  certificate  signed  by  the  paymaster- 
general,  that  the  same  may  be  registered, — the  Master 
shall  forthwith  enter  the  same  in  the  proper  book 
accordingly  (€).     And  for  this  purpose,  the  lords  of  the 

(p)   Wilde    V.    Forte,   4  Taunt.  (s)  Edwards     v.     Eeginam,     9 

334  ;  Chit.  Prerog.  294  ;  3  Bl.  Com.  Exch.    628;    lie    Oriental    Bank, 

420  ;  1  &  2  Geo.  4,  c.  121,  s.  10.  28    Ch.    Div.    643  ;    In  re    West 

(q)  Chit.  Prerog.  285 ;  1  Saund.  London     Commercial     Bank,     38 

by  Wms.  219  g.  Ch.  Div.  364. 

(r)  3  Bl.  Com.  420.     See  Chit.  (<)  2  &  3  Vict.    c.    11 ;    18    & 

Prerog.    304;    i?.     v.     Lambton,  19  Vict.  c.  15  ;  22  &  23  Vict.  c.  35, 

5    Price,   428;    Shears    v.    Lord  s.  22  ;  23  &  24  Vict.  c.  115. 
Advocate,  6  Clark  &  Fin.  180. 
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Treasury,  (or  any  three  of  them,)  may,  by  writiug  under 
their  hands, — upon  payment  of  such  sums  as  they  shall 
think  fit  into  the  receipt  of  her  Majesty's  exchequer,  to 
be  applied  in  liquidation  of  the  debt  or  liability  of  any 
debtor  or  accountant  to  the  crown,  or  upon  such  other 
terms  as  they  may  think  proper,- — certify,  that  any  lands, 
tenements,  or  hereditaments  of  any  such  debtor  or 
accountant  shall  be  held  by  the  purchaser  or  mortgagee, 
or  intended  purchaser  or  mortgagee  thereof,  wholly 
exonerated  from  all  further  claim  of  the  crown  ;  or  (in 
the  case  of  leases  obtained  on  payment  of  fines)  ma}' 
certify,  that  the  lessee  shall  hold  the  premises  exonerated 
in  like  manner,  without  prejudice  to  the  right  of  the 
crown  to  the  reversion  upon  such  lease,  and  the  rents  and 
covenants  incident  to  such  reversion, — and  thereupon  the 
same  lands,  tenements,  and  hereditaments  shall  respectively 
be  held  exonerated  as  aforesaid. 

Such  is,  in  general,  the  state  of  the  law  relating  to  the 
principal  kind  of  extent,  called  an  extent  in  chief ;  but  a 
sub-variety  of  it  (called  an  extent  in  chief  in  the  second 
degree)  may  be  here  noticed, — this  latter  being  in  the 
nature  of  a  garnishee  order,  that  is  to  say,  a  proceeding 
against  the  debtor  of  him  against  whom  an  extent  in 
chief  has  issued  ;  and  the  57  Geo.  III.  c.  117,  presently 
to  be  mentioned,  not  applying  thereto  (m),  this  extent 
is  regulated  {mutatis  mutandis}  like  the  extent  in  chief 
itself. 

Besides  the  extent  in  chief  (whether  of  the  first  or  second 
degree),  there  is  also  an  extent  in  aid  ;  and  this  latter 
extent  issues,  not  at  the  suit  of  the  crown  (like  an  extent 
in  chief),  but  at  the  suit  or  instance  of  the  crown  debtor 
against  a  person  indebted  to  the  crown  debtor  himself  (.f) ; 

{u)  R.\.  Shackle,  11  Price,  772 ;  {x)  R.   v.   Gihhs,   7  Price,   633; 

Reg.  V.  Adams,  2  Exch.  299.  R.  v.  Tarleton,  9  Price,  647  ;  R.  v. 

Kynaston,  11  Price,  598. 
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and  this  practice,  of  issuing  extents  in  aid,  was  at  one  time 
carried  to  so  great  a  length,  as  to  enable  crown  debtors  (in 
almost  every  case)  to  convert  to  their  own  benefit  a  species 
of  execution  properly  belonging  to  the  crown, — thereby 
obtaining  an  undue  preference  as  regards  other  creditors  ; 
but  the  resort  to  extents  in  aid  was  subjected,  by  the 
57  Geo.  III.  c.  117,  to  restraints  which  tended  to  the 
rectification  of  this  abuse  {y). 

There  is  also  a  special  writ  of  extent,  which  is  applicable 
in  the  event  of  the  death  of  a  crown  debtor  ;  and  which  i& 
called  a  diem  clausit  extremum,  because  it  recites  the  death 
of  the  party  {£)  ;  and  by  this  writ  (which  issues  on  an 
affidavit  of  the  debt  and  death),  the  sheriff  is  commanded 
to  take  and  seize  the  chattels,  debts,  and  lands  of  the 
debtor  who  has  so  died,  into  the  hands  of  the  crown  (a). 

[When  the  crown  hath  unadvisedly  granted  anything 
by  letters  patent  which  ought  not  to  be  granted, — or 
where  the  grantee  hath  done  some  act  that  amounts  to  a 
forfeiture  of  the  grant, — the  remedy  to  repeal  the  patent 
used  to  be  by  writ  of  scire  facias  (6)  ;  which  writ  might 
be  brought  on  the  part  of  the  crown,  in  order  to  resume 
the  thing  granted  ;  but,  if  the  grant  was  injurious  to  a 
subject,  the  crown  was  hound  to  permit  him  (upon  his 
petition)  to  use  the  royal  name  for  repealing  the  patent, 
in  a  scire  facias  (c).  And  so  also,  if,  upon  office  untruly 
found  for  the  crown,  the  land  was  granted  over  to  another, 
— he  who  was  aggrieved  thereby,  and  traversed  the  office 
itself,  was  entitled,  before  issue  joined,  to  a  scire  facias 
against  the  grantee,  in  order  to  avoid  the  grant  {d).'\     For 

(y)  No  fiat  for  an  extent  in  aid  R.  v.  Ha.ssell,  M'Ciel.  105  ;  E.  v. 

is  issued,  without  an  affidavit  that  Lord  Crewe,  5  Dowl.  158. 
there    will    otherwise   be   danger  (a)  28  &  29  Vict.  c.  104,  s.  47. 

of    the    debt   being    lost    to    the  (6)  3  Lev.  220 ;  4  Inst.  88. 

crown.  (c)  R.  v.  Butler,  2  Ventr.  344. 

(z)  Ex  parte  Hippesley,  2  Price,  (d)  Bro.   Ab.  tit.  Scire  Facias, 

379  ;  R.  V.  Hodge,  12  Price,  537  ;  69,  185. 


CHAP.  XIII. — OF  PROCEEDINGS  AFFECTING  THE  CROWN.      G33 

which  latter  purpose,  the  remedy  by  scire  facias  is  still 
available, — as  it  also  is  for  the  repeal  of  letters  patent 
generally  ;  but  in  the  case  of  letters  patent  for  inventions, 
a  petition  (in  the  nature  of  a  scire  facias)  for  their  repeal 
is  now  the  proper  remedy  of  the  subject  {e) . 

An  information  on  behalf  of  the  crown,  exhibited  by 
the  attorney-general,  is  also  a  method  of  proceeding,  for 
obtaining  satisfaction  in  respect  of  an  injury  to  any  of  the 
possessions  of  the  crown  (/)  ;  and  it  is  instituted,  to 
redress  a  civil  injury  by  which  the  property  of  the  crown 
is  affected,- — differing  in  this  respect  from  the  criminal 
information  which  is  filed  in  the  Queen's  Bench  Division 
of  the  High  Court,  to  punish  some  heinous  misdemeanor  in 
the  defendant,  immediately  affecting  the  sovereign  and 
not  such  as  can  be  properly  left  to  a  prosecution  by  way 
of  indictment  {g).  [The  most  usual  informations,  of  the 
description  now  under  review, — that  is  to  say,  of  the  civil 
order, — are  those  of  intrusion  (/i),  and  of  debt  (i)  :  the 
information  of  intrusion  being  for  any  trespass  committed 
on  the  lands  of  the  crown  (/(;), — as  by  entering  thereon 
without  title,  holding  over  after  a  lease  is  determined, 
taking  the  profits,  cutting  down  timber,  and  the  like  ;  and 
the  information  of  debt  being  for  moneys  due  to  the  crown 
upon  the  breach  of  a  penal  statute  (/).  This  civil  informa- 
tion is  also  commonly  used,  to  recover  forfeitures  occasioned 

(e)  46  &  47  Vict.  c.  57,  s.  26 ;  {i)  Attoiviey- General   v.   Seivell, 

In  re  Avery's  Patent,  36  Ch.  Div.  4  Mee.  &  W.  77. 

.307.  (k)  Nanngew.  Rowland  ap  Ellis, 

if)   Yelverton's  Case,  Moor,  375  ;  Cro.  Jac.  212  ;  Lord  Vaux's  Case, 

Att.-Gen.  v.  Edmunds,  Law  Rep.  1   Leon.  49;   Attorney-General  v. 

6  Eq  Ca.  38L  Lord  Churchill,  8  Mee.  &  W.  171 ; 

(g)   Vide  post,   vol.   iv.  bk.   vi.  Attorney -General     v.     Hallett,    1 

chap.  XIV.  Exch.  211. 

(A)  4    Rep.     58  a  ;     Attorney-  (I)  See  41  Geo.   3,   c.  90,  as  to 

General  v.  Parsons,  2  M.  &  W.  23 ;  enforcing,  in  Ireland,  payment  of 

Attorney -General  v.  Hill,  ib.  160.  crown  debts  recovered  in  England, 

and  vice  versd. 
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[by  transgressions  of  the  revenue  laws, — penalties  inflicted 
by  the  laws  which  regard  matters  of  police  and  public 
convenience  being  usually  left  to  be  enforced  in  qui  tarn 
actions,  i.e.,  by  common  informers, — although,  after  the 
attorney-general  has  informed  upon  a  breach  of  the  penal 
law,  no  other  information  can  be  received  (m). 

There  is  also  an  information  in  rem,  when  any  goods  are 
supposed  to  become  the  property  of  the  crown,  and  no  man 
appears  to  claim  them  or  to  dispute  the  crown's  title  : — as, 
antiently,  in  the  case  of  treasure-trove,  wrecks,  waifs,  and 
estrays,  seized  by  the  crown's  oflicer  for  its  use.  For, 
upon  such  seizure,  an  information  may  be  filed  in  the 
Exchequer  (now  the  Queen's  Bench  Division),  and  there- 
upon a  proclamation  is  made  for  the  owner  (if  any)  to 
come  in  and  claim  the  effects  ;  and  at  the  same  time  a 
commission  of  appraisement  issues,  to  value  the  goods'  in 
the  officer's  hands  ;  and  after  the  return  of  the  commission, 
and  a  second  proclamation  had,  if  no  claimant  appear, 
the  goods  are  supposed  derelict,  and  are  condemned  to  the 
use  of  the  crown  (ji).  And  when,  in  later  times,  forfeitures 
of  the  goods  themselves,  as  well  as  personal  penalties  on 
the  parties,  were  inflicted  by  Act  of  Parliament  for  trans- 
gressions against  the  laws  of  the  customs  and  excise, — 
there  was  the  same  process,  in  order  to  secure  such 
forfeited  goods  to  the  public  use,  though  the  offender 
himself  should  escape  the  reach  of  justice.] 

Finally,  we  may  remark,  that  by  the  18  &  19  Vict.- 
c.  90,  ss.  1,  2,  the  subject  of  costs  in  all  legal  proceedings, 
by  or  on  behalf  of  the  crown  in  matters  relating  to  the 
public  revenue,  was  placed  upon  the  same  footing  as  the 
subject  of  costs  in  actions  betwen  subject  and  subject  (o). 


(m)  Hard.  201.  (o)  By  25  &  26  Vict.  c.  14,  the 

(n)  Gilb.  Hist.  Exch.  ch.  13.  provisions    of    this   statute   were 

extended  to  the  Idt  of  Man. 
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— though,  by  the  general  rule  of  law,  as  it  stands  indepen- 
dently of  this  statute,  the  crown  neither  pays  nor  receives 
costs  {]))  ;  and  by  a  modern  statute,  commonly  called 
"  The  Crown  Suits  Act,  1865,"  the  proceedings  in  the 
Exchequer,  by  way  of  information,  and  in  other  matters 
relating  to  the  revenue,  were  simplified  and  assimilated,  in 
many  respects,  to  the  procedure  in  an  action  (q)  ;  and  they 
have  been  further  simplified  by  the  Order  of  1883,  relative 
to  this  procedure  (r),  and  by  the  Crown  Office  Rules, 
1886  (s). 

(p)  See   24   Hen.    8,    c.    8  ;     3  (7)  28  &  29  Vict.  c.  104.     See 

Bl.  Com.  400 ;  25  Geo.  3,  c.  35  ;  also  18  &  19  Vict.  c.  90  ;  and  22  & 

Attorney-General  v.    Shilliheer,    4  23  Vict.  c.  21. 

Exch.  606  ;  The  Queen  v.  Beadle,  (r)  Ord.  Ixviii.  r.  2. 

7  Ell.  &  Bl.  492.  (s)  See  Mellor's  Crown  Practice. 
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CHAPTER  XIV. 

OF    THE    INTERLOCUTORY    PROCEEDINGS    IN   ACTIONS  ; 
AND    OF    PREROGATIVE    WRITS. 


During  the  regular  course  of  an  action, — and  some  of 
them  immediately  after  the  issue  (and  even  before  the 
service)  of  the  writ,  but  not  usually  until  after  such 
service, — divers  proceedings  (called  interlocutory)  may  be, 
and  commonly  are,  taken  ;  and  it  will  be  convenient  now 
to  consider  them  ;  after  which,  we  shall  advert  to  certain 
extraordinary  remedies,  distinct  in  their  nature  from 
actions,  and  which  are  called  prerogative  lorits,- — inter- 
locutory proceedings  and  prerogative  proceedings  being,  in 
general,  both  commenced  by  way  of  "  motion,''^  although 
proceedings  of  the  class  called  interlocutory  may  now 
also  be  taken  on  '"''  summons''^  (a). 

I.  Motions  for  Interlocutory   Orders. — A   motion 
is  an  application  made  to  a  judge  (or  to  a  divisional  court) 

(a)  For  example,  the  following  of  jurisdiction ;    (6)  For  order  to 

applications: — (1)  For  extensions  take   ordinary   account;    (7)    For 

of  time  to  plead,  or   to   do   any  order  to  sign  final  judgment  where 

other  act   for  which   time   is  ex-  writ   is    specially    indorsed   with 

tendible  ;  (2)  For  leave  to  amend  particulars  of  debt  or  liquidated 

the   writ   or   pleadings ;    (3)    For  demand  ;       (8)      For     directions 

orders    for    the    production    and  generally,  under  Ord.   xxx.;  and 

inspection  of  documents,  and  for  (9)      For       orders       under      the 

the  inspection  of  property  ;  (4)  For  Debtors  Act,  1869.     And  see  also 

the     appointment     of     guardians  Ord.  liv.  (proceedings  in  chambers 

ad  lit 6771,   in   the   case   of   infants  generally) ;  and  Ord.  Iv.  (proceed- 

and  lunatics  not   so  found   being  ings      in      chambers.      Chancery 

defendants  ;  (5)  For  leave  to  issue  Division), 
writ  of  summons  for  service  out 
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viva  voce,  in  open  court  (/>) ;  and  it  can  be  made,  in  general, 
by  any  one  on  his  own  behalf ;  biit,'  unless  made  by  the 
party  himself,  it  can  only  be  made  by  counsel,  to  the 
exclusion  of  solicitors, — save  in  the  Bankruptcy  division  ; 
and  the  motion  is  usually  supported  by  an  affidavit  of  the 
matters  of  fact  on  which  it  is  founded  (c).  The  object  of 
the  motion  is,  in  general,  to  obtain  an  order  (or  rule) 
directing,  in  favour  of  the  applicant,  some  act  to  be  done 
or  abstained  from  by  some  other  person, — -which  order  or 
rule,  when  obtained,  is  served  upon  the  party  affected 
by  it. 

The  rule  so  moved  for  used  to  be  (and  occasionally  still 
is)  moved  for  ex  parte  ;  and  is,  in  its  form,  either  a  rule  to 
shoio  cause  (otherwise  called  a  rule  nisi),  commanding  the 
party,  on  a  certain  day  therein  named,  to  show  cause  to 
the  court,  why  he  should  not  perform  the  act  or  submit 
to  the  terms  therein  set  forth  ;  or  else  it  is  a  rule  absolute 
in  tlie  first  instance,  commanding  the  thing  to  be   done, 


(6)  Under  the  Judicature  Acts,  direct  (57  &  58  Vict.  c.  16,  s.  1), 

two  or  more  of  the  judges  of  the  — at  least  in  matters  of  practice 

High   Court   sitting  together  are  and  procedure, 
termed  Divisional   Courts  (corre-  (c)  Affidavits      are      made      on 

sponding   to    the   old    sittings  in  various    occasions ;    and,    by    the 

banc) ;    and   certain   matters    are  Judicature  Acts,  it  is   provided, 

prescribed  to    be   determined    by  that,  on  any  motion,  petition,  or 

a  divisional  court,  instead  of  by  a  summons,  evidence  may  be  given 

single  judge  ;  e.g.,  proceedings  on  by  affidavit,  subject  to  an  order 

the   crown    side    of    the   Queen's  for    the    attendance    for    cross- 

Bench  Division  ;  appeals  from  the  examination  of  the  person  making 

county  courts ;  proceedings  under  such  affidavit  on  the  application 

any  statute  wherein  the  decision  of  of  either  party  ;  and  tliat  affidavits 

the  court  is  final ;  and,  formerly,  shall  be  confined  to  such  facts  as 

appeals  from  the  judge  at  cham-  the   witness   is  able  of   his  own 

bers  in  the  common  law  divisions  knowledge   to   prove, — except  on 

(36  &  37  Vict.  c.   66,  s.   41;  38  &  interlocutory   motions,    on    which 

39  Vict.  c.  77,  s.  17;  and  Ord.  lix.  statements  as  to  his  belief,  with 

r.    1)  ;    but   these   latter   appeals  the  grounds  thereof,  may  be  ad- 

now  go  to   the  Court  of  Appeal  mitted.     (Ord.  xxxvii.  rr.  2,  3.) 
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without  the  appointment  of  any  day  to  show  cause.  And 
if  the  rule  be  a  rule  nisi,  the  counsel  for  the  party  on 
whom  it  has  been  served,  appears  on  the  day  appointed, 
and  is  heard  in  opposition  to  it ;  and  (the  counsel  by  whom 
it  was  moved  having  been  afterwards  heard  in  reply)  the 
court  either  discharges  the  rule,  or  makes  it  absolute,  as 
the  case  may  be  ;  but  if  the  party  served  w^ith  the  rule  fail 
to  appear  in  opposition  to  it,  it  is  made  absolute  as  a  matter 
of  course.  And  in  either  case,  the  rule  absolute  is  then 
served  on  the  party  ruled  ;  and  he  is  bound  to  obey  it, 
upon  peril  of  being  attached  for  contempt. 

Prior  to  the  Judicature  Acts,  the  great  majority  of 
motions  were  for  a  rule  to  show  cause,  and  were  made  ex 
parte  ;  but  now,  under  the  practice  as  regulated  by  these 
Acts,  every  motion  (except  where,  under  the  former 
practice,  it  would  have  been  for  a  rule  absolute  in  the  first 
instance)  must  be  preceded  by  a  notice  to  the  party  to  be 
affected  thereby  (d)  ;  and  the  course,  therefore,  now  is, 
that  no  rule  or  order  to  show  cause  is  granted  in  any  action 
(for  the  practice  is  thus  limited),  except  in  such  cases  as 
are  expressly  authorized  by  the  Rules  {e) ;  and  consequently 
(except  in  such  few  cases),  all  motions  are  now  on  notice, 
and  the  matter  is  finally  disposed  of,  when  it  is  first 
brought  before  the  court. 

The  most  usual  occasions  for  moving  the  court, — i.e.,  for 
making  a  motion, — are,  where  an  interim  injunction  is 
wanted  to  stay  the  completion  of  some  act  ;  or  where  an 
interim  receiver  is  wanted  to  receive  (and  to  hold  in  medio) 
certain  moneys  or  securities  the  title  to  which  is  in  dispute 
in  the  action  ;  and  it  is  provided  by  the  Judicature  Act, 
1873  (/),  s.  25  (8),  that  an  injunction  may  be  granted 

{d)  Ord.  Hi.  r.  2.  notice  (51  &  52  Vict.  c.  43,  ss.  120, 

(e)  Ord.  Hi.  r.  2.      The  appeal  125 ;  Ord.  Hx.  rr.  9—17). 

from  a  county  court  to  a  divisional  (f)  36  &  37  Vict.  c.  66, 

court   is  now  also  by  motion  on 
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or  a  receiver  appointed  by  an  interlocutory  order  of  the 
court,  in  all  cases  where  it  shall  appear  to  the  court  to  be 
'•'■just  and  convenient  "  to  do  so  (^), — and  the  application 
may  be  made  either  by  the  plaintiff  or  by  the  defendant, — 
by  the  plaintiff  either  ew  parte  or  on  notice,  but  usually 
on  notice  ;  and  by  the  defendant  on  notice  only  ;  and  if 
by  the  plaintiff,  then  even  before  the  defendant's  appearance 
to  the  writ  of  summons  ;  but  if  by  the  defendant,  only 
after  his  appearance  to  the  writ  {li). 

Also,  when  (by  any  contract)  a  prima  facie  case  of  liability 
is  established,  and  there  is  alleged  as  matter  of  defence  a 
right  to  be  relieved  wholly  or  partially  from  such  liability, 
the  court  may  make  an  interlocutory  order  for  the 
preservation  or  interim  custody  of  the  subject-matter  of 
the  litigation, — or  may  order,  that  the  amount  in  dispute 
be  brought  into  court  or  otherwise  secured  (/)  ;  and  the 
court  may  also  make  an  order  for  the  detention,  preserva- 
tion, or  inspection  of  any  property  being  the  subject  of  the 
action,  and  may  authorize  any  persons  to  enter  upon  or 
into  any  land  or  building  in  the  possession  of  either  party 
to  the  action, — and  for  all  or  any  of  the  purposes  aforesaid, 
may  authorize  any  samples  to  be  taken,  or  any  observation 
to  be  made  or  experiment  to  be  tried,  which  may  seem 
necessary  or  expedient  for  the  purpose  of  obtaining  full 
information  or  evidence  (F).  Again,  the  court  may,  on 
the  application  of  either  party  to  the  action,  make  an  order 
for  the  sale  of  any  goods,  wares,  or  merchandize,  which 
may  be  of  a  perishable  nature  or  likely  to  injure  from 
keeping,  or  which  for  other  just  and  sufficient  reason  it 
may  be  desirable  to  have  sold  at  once  (V). 

And  as  regards  proceedings  in  interpleader,  ■ —  the 
defendant  may  interplead  at  any  time  after  having  been 

{g)  Beddoio  v.  Beddow,  9  Ch.  D.  {i)  Ord.  1.  r.  1. 

89;  Day  v.  Brownrigg,  10  Ch.  D.  307.  (k)  Ibid.  r.  3. 

(k)  Ord.  1.  r.  6.  (I)  Ibid.  r.  2. 
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served  with  the  writ  of  summons  and  before  delivering  his 
defence  (m)  ;  and  the  sheriff  may  interplead,  where  his 
levy  at  the  suit  of  the  execution-creditor  is  hindered  by 
some  person  (other  than  the  execution-debtor)  claiming 
the  goods  seized  (n)  ;  and  where  the  defendant  is  the 
applicant  in  interpleader,  the  court  usually  stays  all 
further  proceedings  in  the  action  (o)  ;  and  the  court  may 
either  summarily  dispose  of  the  question, — sciL,  where 
both  parties  consent,  or  where  (the  matter  being  a  small 
one)  either  party  requests  that  mode  of  decision  (  p)  ;  or 
the  court  will  put  the  issue  of  fact  or  of  law  in  a  formal 
shape  for  trial  (q)  ;  and  the  decision  of  the  court  on  such 
an  issue  is  always  appealable, — although  the  summary 
decision  of  the  court  is  not  appealable,  even  by  leave  (r). 
And  under  the  provisions  of  the  Judicature  Act,  1884 
(47  &  48  Vict.  c.  61),  s.  17,  interpleader  proceedings  in 
the  High  Court,  in  which  the  amount  or  value  of  the 
matter  in  dispute  does  not  exceed  5001.  may  be  removed 
into  the  county  court,  by  order  of  the  High  Court. 

II.  Prerogative  Writs. — The  principal  of  these  writs 
are  (1)  The  writ  of  scire  facias  ;  (2)  The  writ  of  proce- 
dendo ;  (3)  The  writ  of  mandamus ;  (4)  The  writ  of 
prohibition  ;  (5)  The  writ  of  quo  warranto  ;  (6)  The  writ 
of  habeas  corpus;  and  (7)  The  writ  of  certiorari ;  and  we 
shall  shortly  consider  each  of  these  seven  prerogative 
writs. 

(1.)  Writ  of  Scire  Facias. — This  is  a  writ  (founded 
on  some  record)  requiring  the  person  against  whom  it  is 
brought,  to  show  cause  why  the  party  bringing  it  should 
not  have  advantage  of  the  record, — or  else,  why  the  record 

(m)  Orel.  Ivii.  r.  4.  (q)  Ord.  Ivii.  rr.  7,  9. 

(?()  Ibid.  T.  1.  (r)  Ibid.  r.  11  ;  Lyo7i  v.  Morris, 

(o)  Ibid.  T.  6.  19  Q.  B.  D.  139, 

ip)  Ibid.  r.  8. 
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should  not  be  annulled  and  vacated  (5).  An  instance  of 
the  former  species  would  be,  when  brought  in  order  to 
obtain  restitution  after  a  judgment  has  been  reversed 
on  appeal  (t)  ;  and  of  the  latter  species,  when  the  writ  is 
not  supplementary  to  an  action,  but  is  an  independent  and 
original  proceeding, — as  a  scire  facias  (and  now  a  petition 
in  the  nature  thereof)  to  repeal  a  patent  (u)  ;  or  a  scire 
facias  to  make  the  individual  members  of  a  company  liable 
upon  a  judgment  recovered  against  their  public  officer, 
sued  as  representing  the  company.  No  specific  mention 
of  a  scire  facias  is  made  in  the  Judicature  Acts  ;  but  as  it 
was  considered  in  law  an  action  {.v),  it  may  be  presumed 
to  come,  at  least  for  some  purposes,  under  the  provisions 
of  these  Acts  ;  but  a  scire  facias, — to  enforce,  e.g.,  a  bond 
given  to  the  Crown, — is  itself  a  writ,  and  requires  the 
defendant,  within  fourteen  days,  to  plead  thereto  ;  and  in 
pleading  to  a  supplementary  scire  facias,  the  defendant 
shall  make  no  defence  which  he  might  have  made 
originally  in  the  action  (y). 

(2.)  Writ  of  Procedendo. — This  writ  issues  when  the 
judge  of  an  inferior  court  doth  delay  the  parties,  neglecting 
to  give  judgment,  either  on  the  one  side  or  the  other, 
when  he  ought  so  to  do  (r).  In  such  a  case,  a  procedendo 
ad  judicium  shall  be  awarded,  commanding  the  inferior 
court,  in  the  name  of  the  crown,  to  proceed  to  judgment  ; 
and  upon  further  neglect  or  refusal,  the  judge  of  the 
inferior  court  may  be  punished  for  his  contempt,  by  writ 
of  attachment  returnable  in  the  High  Court.  A  pro- 
cedendo may  also  be  awarded  out  of  the  High  Court, 
where  an  action  has  been  removed  to  it  from  an  inferior 

(s)  Arch.  Pr.  {13th  ed.),  p.  934.  (x)  Arch.  Pr.  (13th  ed.),  p.  934. 

(0  15  &  16  Vict.  c.  76,  s.  132.  (y)   Underhill    v.    Devereux,    2 

(u)  12  &  13  Vict.  c.  109,  s.  29  ;  Saund.  by  Wms,  72  t ;  Fowler  v. 

15  &  16  Vict.  c.  83,  s.  15 ;  46  &  Rickerby,  2  Man.  &  Gr.  760. 

47  Vict.  c.  57,  s.  26.  (3)  F.  N.  B.  153,  240. 
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court,  and  it  appears  to  have  been  removed  on  insufficient 
grounds  (a);  and  by  the  21  Jac.  I.  c.  23,  a  suit  once  so 
remanded,  shall  not  be  again  removed  before  judgment 
into  any  court  whatsoever. 

(3.)  The  Writ  of  Mandamus. — The  poM^er  of  issuing 
this  vi^rit  (meaning  the  prerogative  M^rit,  as  distinguished 
from  the  mandamus  which  was  introduced  by  the  Common 
Law  Procedure  Act,  1854  (5),  and  which  latter  may  be 
described  as  a  mandam,us  incidental  to  an  action  or  otJier 
proceeding),  belongs  exclusively  to  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  (c).  [It  is  a  high 
prerogative  writ,  of  a  most  extensive  remedial  nature  ; 
and,  in  its  form,  it  is  a  command  issuing  in  the  Queen's 
name,  and  directed  to  any  person,  corporation,  or  inferior 
court  of  judicature,  within  the  crown's  dominions, 
requiring  him  or  them  to  do  some  particular  thing  therein 
specified  which  appertains  to  their  office  and  duty  ;  and 
which  the  court  has  previously  determined  (or  at  least 
assumes)  to  be  consonant  to  right  and  justice.  In  its 
application,  it  may  be  considered  as  confined  to  cases 
where  relief  is  required  in  respect  of  the  infringement  of 
some  public  right  or  duty  (d),  and  where  no  effectual 
relief  can  be  obtained  in  the  ordinary  course  of  an 
action  {e).     Such  is  the  general  principle  ;  but  as  to  the 

(o)  21  Jac.  1,  c.  23;  Jac.  Diet.  Ord.  liii.  r.  5  ;  Crown  Office  Rules, 

Procedendo  ;     Garton     v.     Great  1886,    rr.    60 — 80 ;    Hayward    v. 

Western     Railway     Company,     1  East    London     Waterworks    Co^, 

E.  &  E.  258.  28  Ch.  Div.  138. 

{h)  17  &  18  Vict.  c.  125.     Even  {d)  R.    v.    Bank  of  England,   2 

prior  to  that  Act,  there  was,  for  B.  &  Aid.  622. 
one  purpose,  a  mandamus  auxiliary  (e)  R.   v.    Bishop  of  Chester,   1 

to  an  action,  viz.,  the  mandamus  T.  R.  396  ;  The  Queen  v.  Lanca- 

to  examine  witnesses  in  India  and  shire  d:   Yorkshire   Railway  Com- 

other  British  dominions  in  foreign  pany,  1  Ell.  &   Bl.  228.     It  is  no 

parts  (13  Geo.  3,  c.  63,  s.  44,  and  objection  to  granting  a  majidamw*, 

1  Will.  4,  c.  22,  s.  1).  that    the    party    against    whom 

(c)  36  &  37  Vict.  c.  66,  s.  34 ;  the    complaint   is    made   may  be 
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[specific  instances  in  which  the  writ  will  be  granted,  they 
are  much  too  numerous  for  complete  detail  (/)  ;  but 
(among  other  cases)  this  writ  lies,  to  compel,  e.g.,  the 
admission  or  restoration  of  the  applicant  to  any  office 
or  franchise  of  a  public  nature,  (whether  spiritual  or 
temporal,)  to  academical  degrees,  to  the  use  of  a  meeting 
house,  or  the  like;  and  it  will  also  be  granted  for  the 
production,  inspection,  or  delivery  of  public  books  and 
papers  ;  or  to  compel  the  surrender  of  the  regalia  of  a 
corporation  ;  or  to  oblige  bodies  corporate  to  affix  their 
common  seal  ;  or  to  compel  the  holding  of  a  court, — or 
the  proceeding  to  an  election  in  corporate  and  other  public 
offices  {g).  In  addition  to  which,  we  may  notice,  as 
another  important  application  of  this  writ,  that  a 
mandamus  (or  an  order  in  the  nature  thereof)  will  issue 
to  the  judges  of  inferior  courts,  commanding  them  to  do 
justice  according  to  the  power  of  their  office,  whenever 
the  same  is  delayed  (7t) ;  for  it  is  the  peculiar  business  of 
the  Queen's  Bench  to  superintend  inferior  tribunals,  and 
to  enforce  therein  the  due  exercise  of  those  judicial  or 
ministerial  powers  with  which  the  crown  or  legislature 
have  invested    them,^ — and   this  not   only   by    restraining 


proceeded   against    by  indictment  Act,  1888  (51  &  52  Vict.  c.  43), 

(R.  V.  Severn  Railway  Company,  2  s.  131,  repealing  and  re-enacting  a 

B.  &  Aid.  646) ;  but  the  existence  former  provision  to  the  like  eflfect 

of  a  specific  civil  remedy  is  always  contained   in   the    19   &  20  Vict. 

an  objection  to  the  issue  of  a  man-  c.    108,   s.   43  (amended  by  21   & 

damus  (In  re  Nathan,  12  Q.  B.  D.  22  Vict.  c.   47,  s.  4),  no  writ  of 

461  ;    Reg.    v.    Registrar  of  Joint  mandamus,    but    only   an    order 

Stock  Companies, '■IK^.B.'D.  \^\).  or    summons    in    the    nature    of 

(/)  1   Chit.   Gen.  Pr.   of   Law,  a    viandamus,    shall    issue    to    a 

789  ;  Ex  parte  Lee,  Ell.  Bl.  &  Ell.  judge  or  officer  of  a  county  court, 

863  ;  The  Queen  v.  Southampton,  for  refusing  to  do  any  act  relating 

1  Ell.  Bl.  &  E.  5.  to  the  duties  of  his  office ;   and  the 

((/)  11  Geo.  1,  c.  4  ;  7  Will.  4  &  same  is  the  course  with  regard  to 

1  Vict.  c.  78,  s.  24  ;  R.  v.  Norwich,  a  stipendiary  or  other  magistrate 

1  B.  &  Adol.  310.  (11  &  12  Vict.  c.  44,  s.  5). 

{h)  Under   the   County  Courts 

2  T  2 
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[their  excesses,  but  also  by  quickening  their  diligence,  and 
obviating  their  denial  of  justice  (i). 

This  writ  is  granted  on  a  suggestion,  upon  the  oath  of 
the  party  injured,  of  his  own  right  and  the  denial  of 
justice  elsewhere, — a  refusal  being  one  of  the  essentials 
to  the  issue  of  the  writ  (k)  ;  and  in  order  more  fully  to 
satisfy  the  court  that  there  is  a  probable  ground  for  such 
interposition,  a  rule  nisi  is  made, — except  under  particular 
circumstances,  where  a  rule  will  be  granted  absolute  in 
the  first  instance  (I), — directing  the  party  complained  of, 
to  show  cause  why  a  writ  of  mandamus  should  not  issue  ; 
and  if  he  shows  no  sufficient  cause,  and  does  not  submit 
without  contest  to  the  application,  the  writ  itself  is  issued 
at  first  in  the  alternative,  either  to  do  this-or  else  to  signify 
some  reason  to  the  contrary, — to  which  a  return  or  answer 
must  be  made  at  a  certain  day.  If  the  person  to  whom 
the  writ  is  directed  makes  no  return,  he  is  punishable  for 
his  contempt  by  attachment  ;  and  if  he  makes  a  return, 
and  it  be  found  either  insuffiicient  in  law  or  false  in  fact, 
there  then  issues  in  the  second  place  a  peremjytory 
mandamus  to  do  the  thing  absolutely, — to  which  no  other 
return  will  be  admitted,  but  a  certificate  of  perfect 
obedience  to,  and  compliance  with,  the  writ  {m).'\ 

The  sufficiency  of  the  return,  in  2^<^^f^^  of  l^Lf^-,  was 
formerly  determined,  unless  a  special  argument  were 
ordered,  in  a  summary  way  upon  motion  ;  but  as  to  the 
truth  of  its  allegations  in  point  of  fact,  it  was  a  rule,  that 
this  could  not  be  investigated  by  any  further  proceeding 
on  the  mandamus, — the  complaining  party  having  no 
remedy  in  case  the  facts  were  untruly  alleged,  save  that 
of  an  action  on  the  case  for  a  false  return, — in  which 

(i) /?eg.  V.  Co</iam,[1898]lQ.B.  5  Nev.   &   M.    42 ;   6   &   7   Vict. 

802.  c.  89,  s.  5  ;  17  &  18  Vict.  c.  125, 

(k)  R.  V.  Brecknock,  die.   Com-  s.  76 ;  Crown  Office  Rules  (1886), 

pany,  3  A.  &  E.  217.  rr.  60—79. 

(I)  R.v.  Archdeacmi  of  Lichfield,  (m)  R.  v.  Ledgard,  1  Q.  B.  616. 
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action,  if  he  obtained  ji  verdict,  he  recovered  damages 
equivalent  to  the  injury  sustained,  together  with  a  per- 
emptory mandamus  to  the  defendant.  But  now,  by  the 
1  Will.  IV.  c.  21,  in  all  cases  of  mandamus,  the  return 
may  be  pleaded  to  or  traversed  by  the  prosecutor,  and  his 
antagonist  may  reply,  take  issue  or  (in  effect)  demur,  and 
the  same  proceedings  may  be  had  as  if  an  action  had  been 
brought  for  making  a  false  return  ;  so  that  now  the  writ 
of  mandamus  is,  (from  the  period  at  least  of  its  return,) 
assimilated  to  an  action  ;  and  the  more  closely,  because  it 
is  also  provided,  that  the  prosecutor,  if  successful,  shall 
recover  damages,  and  that  the  successful  party  shall,  in  all 
cases,  upon  judgment  after  issue  joined  or  by  default, 
be  entitled  to  his  costs  (n).  In  addition  to  which,  it  was 
enacted,  by  the  6  &  7  Vict.  c.  67,  that  a  prosecutor  objecting 
to  the  validity  of  the  return,  should  do  so  by  way  of 
demurrer  to  the  same,  in  like  manner  as  in  an  action  ;  and 
thereupon  the  writ,  return,  and  demurrer  should  be  entered 
on  record,  and  the  court  should  adjudge  either  that  the 
return  was  valid  in  law,  or  that  it  was  not  valid  in  law,  or 
that  the  writ  of  mandam,us  itself  was  not  valid  in  law  ;  and 
if  the  court  adjudged  that  the  writ  was  valid,  but  the  return 
invalid,  it  was  to  proceed  to  award  a  peremptory  manda- 
mus ;  and  also,  in  any  event,  costs  to  be  paid  to  the 
successful  party  (o)  ;  and  under  the  present  practice, 
the  invalidity  of  the  return  in  point  of  law  must  now  be 
raised  in  the  answer  to  the  return  as  on  the  pleadings,  and 
will  be  disposed  of  as  a  like  question  raised  in  a  purely 
civil  proceeding  is  disposed  of  (p). 

(n)  R.  V.  Omiclle,  1  A.  &  E.  283  ;  1854,  were  applied  (so  far  as  they 

i?.    V.     Governors    of   Darlington  were  applicable)  to  the  proceedings 

School,  6  Q.  B.  682 ;   The  Queen  v.  and  pleadings  upon  a  prerogative 

Amhergatt  Railway  Company,  17  writ  of  mandamus  (17  &  18  Vict. 

Q.  B.  957  ;   The  Queen  v.  Ingham,,  c.  125,  s.  77  ;  and  see  Crown  Office 

17  Q.  B.  884.  Rules  (1886),  rr.  77,  78). 

(o)  The  provisions  of  the  Com-  (p)  Crown  Office  Rules  (1886), 

men  Law  Procedure  Acts,  1852  and  r.  70. 
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Besides  these  provisions,  we  may  notice  an  enactment  of 
the  1  &  2  Will.  IV.  c.  58,  s.  8,  whereby,  in  favour  of  officers 
and  other  persons  to  whom  a  writ  of  mandamus  is  directed 
to  issue,  commanding  them  to  admit  to  offices,  or  to  do  or 
perform  other  matters  in  respect  of  which  they  claim 
no  right  or  interest, — it  is  provided,  that  it  shall  be  lawful 
for  the  court,  to  which  application  is  made  for  the  writ,  to 
relieve  them  from  the  liabilities  incident  to  the  execution 
thereof,  by  calling  upon  any  other  person  having  or 
claiming  any  interest  in  the  matter  to  appear  and  show 
cause  against  the  issuing  of  the  writ  ;  and  thereupon  the 
court  may  make  such  rules  and  orders  between  all  parties 
as  the  circumstances  of  the  case  may  require  ;  and  this 
provision  has  been  adopted  by  the  Judicature  Acts  {q). 

As  regards  the  mandamus  which  (as  above  is  mentioned) 
was  introduced  by  the  Common  Law  Procedure  Act,  1854, 
it  may  be  convenient  to  here  mention,  that  (under  that 
Act)  the  plaintiff  in  any  action,  (except  replevin  and  eject- 
ment,) may  indorse  upon  his  writ  of  summons  a  notice 
that  he  intends  to  claim  a  writ  of  mandamus,  commanding 
the  defendant  to  perform  some  duty  in  which  the  plaintiff 
is  interested,  and  to  enforce  which  there  is  no  other 
remedy  (r) ;  and  judgment  may  be  given  for  the  m,andam,us 
to  issue  ;  and  thereupon  a  peremptory  writ  of  mandamus 
forthwith  issues,  commanding  the  defendant  to  forthwith 
perform  the  duty  ;  and  in  case  of  disobedience,  he  may  be 
attached,  or  the  court  may  direct  the  act  to  be  done  by  the 
plaintiflP,  (or  by  some  person  appointed  for  the  purpose  by 
the  court,)  at  the  expense  of  the  defendant  ;  and  when  the 
act  required  by  the  judgment  of  the  court  to  be  done  is 


(q)  Crown  Office  Rules  (1886),  Bush    v.  Beavan,   1   Hurls.  &  C. 

r.  73.  500 ;  Ord.  liii.  r.  1  ;  Beg.  v,  Larri' 

(r)  17&18Vict.  0.125,83.68—76.  bourne  Valley,  22  Q.   B.   D.  463; 

Be7ison  V.  Faull,  6  Ell.  &  Bl.  313  ;  Beg.    v.  L.  ds   N.    W.  Bail.  Co., 

Ward  V.  Lowndes,  1  E.  &  E.  940  ;  [1894]  2  Q.  B.  512. 
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the  execution  of  any  conveyance,  contract,  or  other  docu- 
ment, or  the  indorsement  of  any  negotiable  instrument,  the 
Judicature  Act,  1884  (s),  s.  14,  has  adopted  this  alternative 
provision.  And  with  reference  to  this  .species  of  mandamus, 
the  Judicature  Acts  have  provided,  that  a  mandamus  may 
be  granted,  by  an  interloctdory  order  of  the  court,  in  all 
cases  in  which  it  shall  appear  to  the  court  to  bo  ''^just  or 
convenient  "  that  such  order  should  be  made  (t)  ;  and  such 
order  may  be  made  either  unconditionally  or  upon  such 
terms  and  conditions  as  the  court  shall  think  just  ;  but  no 
writ  of  mandamus  now  issues  in  such  a  case,  the  order 
itself,  which  commands  the  defendant  to  do  the  act,  having 
the  same  effect  as  the  old  torit  (w). 

(4.)  The  Writ  of  Prohibition. — This  writ  is  [directed 
to  the  judge  and  parties  to  a  suit  in  any  inferior  court, 
commanding  them  to  cease  from  the  prosecution  thereof, 
— upon  a  surmise,  either  that  the  cause  originally,  or  some 
collateral  matter  arising  therein,  does  not  belong  to  that 
jurisdiction,  but  to  the  cognizance  of  some  other  court  (x). 
The  writ  may  issue  to  any  species  of  inferior  court,  if  it 
concerns  itself  with  some  matter  not  within  its  jurisdic- 
tion (?/)  ;  or  if,  in  handling  matters  clearly  within  its 
cognizance,  it  trangresses  the  bounds  prescribed  to  it  by 
the  laws  of    England    (z), — as   where    a    spiritual   court 


(s)  47  &  48  Vict.  c.  61,  s.  14  ;  i?e  Lincolmhire  County  Court  Judge, 

Edwards, 33 W.  R.  578  ; Howarthx.  20  Q.  B.  Div.  167. 

Howarth,  IIP.  Div.  78.  (s)  If  sentence  has  been  given  m 

(<)  36  &  37  Vict.   c.  66,   s.  25,  the  court  below,  the  superior  court 

sub. -s.  (8);  Ord.  1.  r.  6;  7?t  re  PaWs  will  presume  that  there  was   no 

Skating  Rink  Company,  6  Ch.  D.  excessof  jurisdiction,— unless  such 

731.  excess  be  distinctly  proved,  or  be 

(m)  Ord.  liii.  rr.  3,  4.  apparent  on  the  face  of  the  pro- 

(x)   Tucker  v.  Tucker,  4  Man.  &  ceedings  (Hart  v.  Marsh,  5  Ad.  & 

Gr.    1074  ;     Be    Dean    of    York,  Ell.   591  ;    Bi-oad  v.   Perkins,   21 

7  Q.  B.  1.  Q.  B.  D.   533) ;    and  as  a  county 

(y)  3  Bl.  Com.  p.   112;  Beg.  v.  court  has,  in  winding-up  matters, 
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[requires  two  witnesses  to  prove  a  release  or  payment  of 
tithes  (a),  or  the  like  (b)  :  for  as  the  fact  of  signing  a 
release,  or  of  actual  payment,  is  not  properly  a  spiritual 
question,  but  only  allowed  to  be  decided  in  such  courts 
because  incident  or  accessory  to  some  original  question 
clearly  within  their  jurisdiction,  it  ought  therefore,  where 
the  two  laws  differ,  to  be  decided  not  according  to  the 
spiritual,  but  according  to  the  temporal,  law  ;  else  the  same 
question  might  be  determined  in  different  ways,  according 
to  the  court  in  which  the  suit  is  depending, — an  impro- 
priety which  no  wise  government  can  or  ought  to  endure, 
and  which  is  therefore  a  ground  of  prohibition  (c).] 

The  method  of  proceeding  in  prohibition  is  as  fol- 
lows (d)  :■ — The  party  aggrieved  in  the  court  below  applies 
to  the  High  Court,  setting  forth  the  nature  and  cause  of 
his  complaint,  in  being  drawn  ad  aliud  examen,  by  a  juris- 
diction or  manner  of  process  disallowed  by  the  laws  of  the 
kingdom.  And  this  used  formerly  to  be  done  by  filing, 
as  of  record,  a  suggestion,  containing  a  formal  statement 
of  the  facts  ;  but,  by  the  1  Will.  IV.  c.  21,  it  has  been 
provided,  that  it  shall  not  be  necessary  to  file  any  suggestion, 
but  that  an  application  for  a  prohibition  may  be  made  on 
afidavits  only,  as  on  an  ordinary  motion  ;  upon  which,  if 

all  the  jurisdiction   of   the  High  Queen  v.  Ticiss,  Law  Rep.  4  Q.  B. 

Court,  there  can  be  no  prohibition  407.) 

in  such  a  case  to  the  county  court  (c)  3  Bl.  Com.  p.  112. 

(In   re   New  Far    Consols,  [1898]  (d)  No  mention  is  made  in  the 

1  Q.  B.  669).  Judicature  Acts  of  a  prohibition, 

(a)  Mallary   v.    Marriott,   Cro.  — except  that,  in  Ord.  liv.  r.  12,  it 

Eliz.  667  ;  Hob.  188.  is  mentioned  as  one  of  the  matters 

(h)  A    prohibition   will   not   be  which   cannot   be   dealt   with    at 

awarded    in    respect   of    a    mere  chambers  by  a  master  in  place  of 

■point  ol  practice  {Ex  parte  Smyth,  a   judge;    and    except    that,    by 

1  Tyr.  &  G.  227  ;  Jolly  v.  Baines,  Ord.  Ixviii.  rr.  2 — 4,  the  practice 

12  Ad.  &  El.  201 ;  Ex  parte  Story,  in  an  ordinary  civil  proceeding  is, 

12  C.  B.  767) ;  nor  at  the  instance  to    the    specified    extent,    made 

of  a  stranger  to  the   suit.     (The  applicable  to  prohibition  ;  and  see 

Crown  Office  Rules,  1886,  rr.  81,  82. 
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the  matter  alleged  appear  to  the  court  to  be  sufficient,  the 
prohibition  inimcdiately  issues  commanding  the  judge  not 
to  hold,  and  the  party  not  to  prosecute,  the  plea.  But 
sometimes  the  point  may  be  too  nice  and  doubtful  to  be 
decided  merely  upon  a  motion  ;  and  then,  for  the  more 
solenni  determination  of  the  question,  the  party  applying 
for  the  prohibition  may  be  directed  by  the  court  to  deliver 
a  statement  (formerly  called  the  declaration  in  prohihi- 
tion),  setting  forth,  in  a  concise  manner,  so  much  of  the 
proceeding  in  the  court  below  as  may  be  necessary  to 
show  the  ground  of  the  application,  and  praying  that  a 
prohibition  may  issue  (e)  ;  and  to  the  above  statement, 
the  defendant  might  have  demurred,  or  raised  such  other 
defence  as  was  proper  to  show  that  the  writ  ought  not  to 
issue  ;  and  in  case  a  verdict  on  an  issue  of  fact  raised  on 
such  statement  was  given  for  the  plaintiflF,  the  jury 
assessed  damages  (/).  Consequently,  the  effect  of  the 
provisions  of  the  1  Will.  IV.  c.  21,  was  to  place  prohibi- 
tions (unless  disposed  of,  as  was  more  generally  the  case, 
on  the  motion  itself)  substantially  upon  the  footing  of  an 
action  ;  and  it  has  been  expressly  provided  by  the 
Judicature  Acts  (</),  that  the  particular  provisions  therein 
specified  shall  apply  to  proceedings  in  prohibition  equally 
as  to  purely  civil  proceedings  ;  and  that  when  pleadings 
are  ordered,  they  and  all  subsequent  proceedings  therein 
shall,  as  nearly  as  may  be,  correspond  with  the  pleadings 
and  subsequent  proceedings  in  an  ordinary  action.  After 
a  rule  for  a  prohibition  has  been  made  absolute,  if  either 

(e)  1    Will.    4,    c.    21,    s.    1;  the  like  provision  in  19  &  20  Vict. 

Remington  v,  Dolby,  9  Q.  B.  176  ;  c.  108,  s.  42,  that  the  matter  shall 

Worthington  v.  Jeffries,  Law  Rep.  be  finally  disposed  of  by  the  rule 

Yd  G.^.,  per  cur.,  p.  386.     With  or  order,  without  any  declaration 

regard,   however,   to  applications  in  prohibition, 
for  a  prohibition  to  a  county  court  {/)    White  v.    Steele,    13   C.   B. 

(which  are  usually  made  at  cham-  231. 

bers),  it  has  been  provided,  by  51  &  (g)  Ord.  Ixviii.  ;  see  rr.  2 — 4. 

52  Vict.  c.  43,  s.  128,  re-enacting 
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the  judge  of  the  court  below,  or  any  party  to  the  cause  or 
proceeding  pending  therein,  shall  proceed  in  disobedience 
to  it,  an  attachment  may  be  had  against  him  to  punish 
him  for  the  contempt  ;  and  an  action  for  damages  will 
also  lie  at  the  suit  of  the  injured  party  (A). 

(5.)  The  Writ  of  Quo  Warranto. — The  writ  of  quo 
warranto  was  in  the  nature  of  a  writ  of  right  for  the 
crown,  against  him  who  claimed  or  usurped  any  office, 
franchise,  or  liberty,- — to  inquire,  in  order  to  determine 
the  right,  by  what  authority  he  supported  his  claim  (e). 
It  lay  also  in  case  of  non-user  or  long  neglect  of  a 
franchise,  or  mis-user  or  abuser  of  it, — commanding  the 
defendant  to  show  by  what  warrant  he  exercised  the  fran- 
chise, having  never  had  any  grant  of  it,  or  else  having 
forfeited  it  by  neglect  or  abuse.  The  writ  of  quo  warranto 
was  originally  returnable  before  [the  king's  justices  at 
Westminster  {k) ;  but  afterwards,  by  virtue  of  the  statutes 
of  quo  warranto  (6  Edw.  I.  c.  1  and  18  Edw.  I.  st.  2), 
only  before  the  justices  in  eyre.  But  after  those  justices 
gave  place  to  temporary  commissioners  of  assize, — the 
judges  on  the  several  circuits, — this  branch  of  those  statutes 
lost  its  effect  ;  and  writs  of  quo  luarranto  were  then  (as 
before)  prosecuted  and  determined  before  the  king's 
justices  at  Westminister.  And  in  case  of  judgment  for 
the  defendant,  he  had  an  allowance  of  his  franchise  ;  but 
in  case  of  judgment  for  the  crown, — for  that  the  party 
was  entitled  to  no  such  franchise,  or  had  disused  or  abused 
it, — the  franchise  was  either  seized  into  the  sovereign's 
hands,  to  be  granted  out  again  to  whomsoever  the 
sovereign  should  please  ;  or,  if  it  were  not  such  a  fran- 
chise as  might  subsist  in  the  hands  of  the  crown,  there 


(h)  r.  N.  B.  40  ;  2  Inst.  601—  [k)  Old.    Nat.    Brev.    fol.    107, 

618.  edit.  1534. 

(/)  Finch,  L.  322 ;  2  Inst.  282. 
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[was  merely  judgment  of  ouster,  to  turn  out  the  party  who 
usurped  it  (/).  The  judgment  in  quo  warranto  was  final 
and  conclusive,  even  against  the  crown:  and  this,  together 
with  the  length  of  its  process,  probably  occasioned  that 
disuse  into  which  it  gradually  fell :  and  introduced  the 
modern  method  of  proceeding  in  similar  cases, — i.e.,  by 
information,  filed  by  the  attorney-general,  in  the  nature  of 
a  writ  of  quo  ivarranto, — wherein  the  process  is  speedier, 
and  the  judgment  not  quite  so  decisive  (m)  ;  and  which 
information  is  properly  a  criminal  proceeding,  to  punish 
the  usurper  by  a  fine  for  the  usurpation  of  the  franchise, 
as  well  as  to  oust  him  or  seize  it  for  the  crown  (n).  But 
this  information  hath  long  been  applied  to  the  mere 
purpose  of  trying  the  civil  right, — seizing  the  franchise, 
or  ousting  the  wrongful  possessor,  the  fine  being  nominal 
only  (o)  ;  and  it  is  therefore,  now,  considered  as  merely  a 


(0  2  Inst.  498  ;  Rast.  Entr.  540; 
i?.  V.  Stanton,  Cro.  Jac.  259  ;  R.  v. 
Mayor  of  London,  1  Show.  280. 

(m)  Under  the  Judicature  Acts, 
such  informations  (which  formerly 
were  always  filed  in  the  Court  of 
Queen's  Bench)  belong  exclusively 
to  the  Queen's  Bench  Division 
(36  &  37  Vict.  c.  66,  s.  34; 
Ord.  Ixviii.  r.  2). 

(?i)  During  tlie  violent  proceed- 
ings that  took  place  towards  the 
end  of  the  reign  of  King  Chailes 
the  Second,  it  was  (among  other 
things)  thought  expedient  to  new- 
raodel  most  of  the  corporations  in 
the  kingdom  ;  for  which  purpose, 
many  of  those  bodies  were  per- 
suaded to  surrender  their  charters ; 
and  informations  in  the  nature  of 
qtio  warranto  were  brought  against 
others, — as  upon  a  forfeiture  of 
their  franchises  by  neglect  or 
abuser  of   them ;  and   the   conse- 


quence was,  that  the  liberties  of 
most  of  them  were  seized  into  the 
hands  of  the  king,  who  granted 
them  fresh  charters,  with  such 
alterations  as  were  thought  ex- 
pedient ;  and,  during  their  state 
of  anarchy,  the  crown  named 
all  their  magistrates.  But  this 
exertion  of  power,  though  strictly 
legal,  caused  great  alarm  ;  and  it 
was  thought  necessary,  at  the 
Revolution,  to  bridle  this  branch 
of  the  prerogative,  at  least  so  far 
as  regards  the  metropolis ;  where- 
fore the  statute  2  W.  &  M.  c.  8, 
declared,  that  the  franchises  of 
the  city  of  London  should  never 
thereafter  be  seized  for  any  for- 
feiture or  misdemeanor  wha-tsoever 
(3  Bl.  Com.  pp.  263,  264). 

(o)  An  information  in  quo  war- 
ranto to  try  the  title  to  an  office 
which  has  determined,  will  not  be 
granted  [Re  Harris,  6  Ad.  &  El. 
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[^civil  proceedinf^  (^>),  and  in  which  therefore  a  new  trial 
may  be  had,  although  the  verdict  should  have  been  for  the 
defendant  (q).  And,  under  the  provisions  of  9  Ann.  c.  25, 
this  proccedino;  is  now  available  as  between  party  and 
party,  and  without  any  intervention  of  the  prerogative  ; 
for  that  statute  permits  an  information,  in  the  nature  of  a 
quo  loarranto,  to  be  brought  (with  leave  of  the  court)  (r), 
at  the  relation  of  any  person  desiring  to  prosecute  the 
same, — who  is  then  styled  the  relator  (5), — against  any 
person  usurping,  intruding  into,  or  unlawfully  holding  a 
franchise,  or  office,  in  any  city,  borough,  or  town  corporate  (0 ; 
and  the  same  Act  provides  also  for  the  speedy  determination 
of  such  information  ;  and  directs,  that  if  the  defendant 
be  convicted,  judgment  of  ouster,  (as  well  as  a  fine,) 
may  be  given  against  him  ;  and  that  the  relator  shall 
pay,  or  shall  receive,  costs,  according  to  the  event  of 
the  suit  (m).] 

And  as  regards  such  civil  proceedings  in  quo  loarranto^ 

475);     nor   will   that   process  be  Bl.  1 );  but  Ord.  Ixviii.  r.  2,  applies 

granted  for  a  mere  irregularity  in  the     procedure    in    purely    civil 

an  election  not  afi'ecting  the  i-esult  actions    to     proceedings    in    qtio 

(The  Queen  v.   Ward,  Law  Rep.  8  warranto,  so  far  as  regards  affida- 

Q.  B.  210).     Nor  does  this  remedy  vits,    motions,   appeals,    and    the 

lie    in    respect    of    the    office   of  like. 

guardian  to  a  poor  law  union  (Re  (r)  R.  v.  Parry,  6  A.  &  E.  810. 

Aston   Union,  6  Ad.  &  El.  784)  ;  (^j  The  relator  must  swear  an 

or  in  respect  of  the  office  of  clerk  affidavit,  to  the  effect  that  he  is 

to  the  justices  of  a  borough  (The  relator  (Crown  Office  Rules,  1886, 

Queen  v.   Fox,  8   Ell.  &  Bl.  9.S9)  ;  r.  54  ;  R.  v.  Hedges.  11  Ad.  &  EL 

but  it  lies  in  respect  of  the  office  jgS  ;  R.  v.  Anderson,  2  Q.  B.  740; 

of  clerk  to  a  statutory  board  of  j?,  v_  Greene   2  Q.  B.  460). 

guardians  (The  Queen  v.  St.  Mar-  i.\    \      •   t  j.- 

^.       .  .  (t)  An  information  in  quo  war- 

tin\s-in-the- Fields,  17  Q.  B.  149).  .  j.   i,     u         \  t.  ■     ^ 

'        ^  '  ranto  cannot   be  brought  against 

(p)  4  Bl.  Com.  31-.  persons  assuming  to  act  as  a  cor- 

(q)  R.  V.  Francis,  2  T.  R.  484.  poration,  unless  at  the  instance  of 

The  Common  Law  Procedure  Act,  the  attorney-general.   (R.  v.  White, 

1852  (15  &  16  Vict.  c.  76),  did  not  5  Ad.  &  El.  613). 

apply  to    an    information    in  quo  („)  Lloyd  v.  The  Queen,  2  B.  & 

icarranto  (Reg.  v.   Seale,  5  Ell.  &  Smith,  656  ;  Ord.  Ixviii.  r.  2. 
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it  has  been  provided,  by  the  32  Geo.  III.  c.  58,  that  the 
defendant  may  state,  by  way  of  defence  to  an  information 
in  the  nature  of  a  quo  warranto  in  respect  of  any  office  in 
a  town  corporate,  (whether  exhibited  by  leave  of  the  court, 
or  by  the  attorney-general  on  behalf  of  the  crown,)  that 
he  first  took  upon  himself  such  office,  six  years  or  more 
before  the  information  was  exhibited  ;  and  such  defence 
may  be  pleaded  with  any  other  that  the  court  may  allow  ; 
and  may  be  met  by  a  reply,  that  a  forfeiture  of  such  office 
had  happened  within  such  period  of  limitation  ;  and  the 
title  of  the  defendant,  derived  under  any  election,  is  not  to 
be  affected  by  defect  of  title  in  the  person  electing, — 
providing  the  elector  has  been  in  the  exercise  de  facto  of 
his  office  six  years  previous  to  the  information.  And,  by 
the  statutes  7  Will.  IV.  &  1  Vict.  c.  78,  6  &  7  Vict.  c.  89, 
and  45  &  46  Vict.  c.  50,  it  has  been  provided,  as  regards 
municipal  corporations,  that  every  application  for  the 
purpose  of  calling  upon  a  person  to  show  by  what  warrant 
he  claims  to  exercise  the  office  of  mayor,  alderman,  or 
burgess,  in  any  borough  within  the  Municipal  Corporations 
Act,  must  be  made  before  the  end  of  twelve  months  after 
the  election  of  the  defendant,  or  the  time  when  he  shall 
become  disqualified  ;  and  that  no  election  of  a  mayor  shall 
be  liable  to  be  questioned,  by  reason  of  a  defect  in  his  title 
to  the  office  of  alderman  or  councillor  to  which  he  may 
have  been  previously  elected,  unless,  within  twelve  months 
after  his  election,  a  rule  shall  have  been  applied  for,  calling 
upon  him  to  show  cause  by  what  warrant  he  claimed  to 
exercise  such  office  ;  and  that  every  election  to  the  office 
of  mayor,  alderman,  councillor,  or  other  corporate  office, 
within  any  such  borough,  which  shall  not  have  been  called 
in  question  within  twelve  months  after  such  election,  shall 
be  deemed  good  and  valid. 

(6.)  The  Writ  of  Habeas  Corpus. — This  is  the  most 
celebrated    writ    in   the   English   law,    being    the   great 
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prerogative  remedy  which  the  law  has  provided  against 
violations  of  the  right  of  personal  liberty  ;  and  though  we 
have  had  occasion,  in  other  parts  of  this  work,  to  make 
some  remarks  upon  habeas  corpus, — still,  a  more  particular 
detail  of  its  history,  and  of  the  practice  connected  with 
it,  may  here  be  acceptable  (^x). 

The  most  important  kind  of  habeas  corpus  (and  the  only 
one  to  which  the  attention  of  the  reader  is  here  (specially 
invited)  is  that  of  habeas  corpus  ad  subjiciendum, — being 
the  remedy  used  for  the  deliverance  from  illegal  confine- 
ment (^).     The  writ  is  directed  to  any  person  who  detains 


{x)  Blackstone  notices  (vol.  iii. 
p.  128)  three  othei'  writs  (all  of 
them  now  obsolete),  for  removing 
the  injury  of  false  imprisonment : 
—  1st,  The  writ  of  inainprize 
{manucaptio),  commanding  the 
sheriff  to  take  sureties  (usually 
called  mainpernors),  for  the  ap- 
pearance of  the  prisoner  and  to 
set  him  at  large  ;  2nd,  The  writ 
de  odio  et  atid,  commanding  the 
sheriff  to  inquire,  whether  a 
prisoner  charged  with  murder  was 
committed  on  general  cause  of 
suspicion,  or  merely  propter  odium 
et  atiam,  for  hatred  and  ill-will, — 
with  the  view  (if  the  latter  was 
found  to  be  the  case)  of  afterwards 
issuing  another  writ  to  admit  him 
to  bail ;  and  3rdly,  The  writ  de 
homine  rep/egiando,  commanding 
the  sheriff  to  replevy  a  man  out  of 
custody  in  the  same  manner  that 
chattels  taken  in  distress  may  be 
replevied,  upon  security  given  that 
the  prisoner  shall  answer  any 
charge  against  him. 

(y)  The  other  kinds  of  the  writ 
of  habeas  corpus  mentioned  in  the 


books,  are: — 1.  The  habeas  corpus 
ad  respondendum,  to  bring  up  a 
prisoner  confined  by  the  process 
of  an  inferior  court,  to  charge  him 
with  a  fresh  action  in  the  court 
above;  2.  Ad  satisfaciendum,  with 
a  similar  object  when  judgment  in 
the  inferior  court  has  been  had 
against  the  prisoner;  3.  Ad  fa- 
ciendum  et  recipiendum,  (otherwise 
called  a  habeas  corpus  cum  causa), 
— when,  in  an  action  in  the  inferior 
court,  the  defendant  has  been 
arrested,- — to  remove  the  proceed- 
ings and  bring  up  the  body  of  the 
defendant  to  the  court  above,  to 
"  do  and  receive  what  the  king's 
court  shall  deliver  in  that  behalf" ; 
and  4.  Ad  prosequendum,  testifi- 
candum, deliberandum,  &c.,  when 
a  prisoner  has  to  be  brought  up  to 
bear  testimony  in  any  court,  or  to 
be  tried  in  the  proper  jurisdiction. 
But  with  regard  to  the  last,  the 
occasions  for  its  use  have  been 
diminished  by  16  &  17  Vict.  c.  30, 
s.  9,  and  19  &  20  Vict.  c.  108,  s.  31, 
allowing  prisoners  to  be  brought 
up  as  witnesses,  without  a  habeas. 
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another  in  custody  ;  and  commands  him  to  produce  the 
body,  with  the  day  and  cause  of  his  caption  and  detention, 
ad  faciendum,  subjiciendum,  et  recipiendum, — to  do,  submit 
to,  and  receive  whatsoever  the  judge  or  court  awarding 
such  writ  shall  consider  right  in  that  behalf  {£).  This  is  a 
high  prerogative  writ,  which  existed  at  common  law, 
though  it  has  been  improved,  as  we  shall  presently  see,  by 
statute  (a)  ;  and  it  runs  generally  into  all  parts  of  the 
dominions  of  the  crown,  wherever  situate  ;  but  it  has  been 
provided,  by  25  &  26  Vict.  c.  20,  that  no  writ  of  habeas 
corpus  shall  issue  out  of  England,  by  authority  of  any 
judge  or  court  therein,  into  any  colony  or  foreign  dominion 
of  the  crown,  wherein  her  Majesty  has  a  lawfully  estab- 
lished court  with  authority  to  grant  and  issue  such  writ, 
and  with  power  to  ensure  its  due  execution  throughout 
such  colony  or  dominion  (/>).  The  writ  will  only  issue  on 
application  made,  supported  by  affidavit  of  the  facts,  and 
after  a  rule  or  order  made  thereon  (c)  ;  [for,  as  was  argued 
by  Lord  Chief  Justice  Vaughan,  "  it  is  granted  on  motion, 
because  it  cannot  be  had  of  course  ;  and  therefore  there  is 
no  necessity  to  grant  it,  for  the  court  ought  to  be  satisfied 
that  the  party  hath  a  probable  cause  to  be  delivered ''  (d). 
And  this  seems  the  more  reasonable  ;  because,  when  once 
granted,  the  person  to  whom  it  is  directed  can  return  no 
satisfactory  excuse  for  not  bringing  up  the  body  of  the 


by  order  of  the  judge  or  of  a  secre-  Brenan,  16  L.  J.  Q.  B.  289;  In  re 

taryof  state;  and  by  30&31  Vict.  Dunn,    17   L.    J.    Q.    B.    97;    Rt 

c.  35,  s.  10,  making  an  analogous  Andrews,  4  C.  B.  226. 

provision     with     regard     to    the  (j^)  bi_  Com.  vol.  iii.  p.  137. 

removal  of  prisoners  from  gaol  in  ^^^  John  Anderson^  s  Oa.e,  Jurist, 

order  to  take  their  trial.  ^^^     ^.j_    ^^     j_    ^^2 ;    Ex   parte 

(z)  State  Trials,  viii.  142  ;  R.  v.  j^           ._,  ^^^^  ^  g_  280. 

Batcheldor,  1  Per.  &  D.  516  ;  S.  C.  '    , , 

nom      Leonard   Watson's  Case    9  ^'^^  Hohhouse  s  Ca.se,  3  B.  &  Aid. 

Ad.  &  El.   731  ;  In  re  Parker,  5  ^^^• 

Mee.    &   W.    32  ;  Carus    Wilson's  i*^)  bushel's  Case,  2  Jon.  13. 

Case,  7  Q.  B.  984 ;  The  Queen  v. 
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[prisoner  (e)  ;]  so  that  if  it  issued  of  mere  course,  without 
showing  to  the  court  or  judge  some  reasonable  ground  for 
awarding  it,  a  traitor,  a  felon,  or  a  dangerous  lunatic 
might  obtain  a  temporary  enlargement  by  suing  out  a 
habeas  corpus,  though  sure  to  be  remanded  as  soon  as 
brought  up  to  the  court  :  [and,  indeed,  Sir  Edward  Coke, 
when  chief  justice,  did  not  scruple,  in  the  thirteenth  year 
of  James  the  First,  to  deny  a  habeas  corpus  to  one  confined 
by  the  Court  of  Admiralty  for  piracy,  there  appearing, 
upon  his  own  showing,  sufficient  grounds  to  confine 
him  (/).  On  the  other  hand,  if  a  probable  ground  be 
shown,  that  the  party  is  imprisoned  without  just  cause 
and  therefore  hath  a  right  to  be  delivered,  the  writ  is  then 
a  matter  of  right, — which  may  not  be  denied,  but  must  be 
granted  to  every  man  that  is  committed,  or  detained 
in  prison  or  otherwise  restrained,  though  it  be  by  com- 
mand of  the  king,  or  of  his  privy  council,  or  any  other  {g), 
— all  which  must,  of  course,  be  taken  as  being  subject  to 
any  statutory  provision,  under  which  (as  under  the  54  & 
55  Vict.  c.  .3)  a  discretion  is  vested  in  the  court  or  judge 
before  whom  the  application  is  made  (Ji). 

In  a  former  part  of  these  Commentaries,  we  expatiated 
at  large  on  the  personal  liberty  of  the  subject  ;  and  it  was 
then  shown,  that  this  right  of  personal  liberty  is  a  natural 
inherent  rioht  :  which  cannot  be  surrendered  or  forfeited 
(unless  for  the  commission  of  some  crime)  ;  and  which 
cannot  be  abridged  (without  the  special  permission  of  the 
law), — a  doctrine  coeval  with  the  first  rudiments  of  the 
English  constitution,  handed  down  to  us  from  our  Saxon 
ancestors,  asserted  after  the  Conquest,  and  confirmed  by 
the  Conqueror  himself  and  his  descendants, — and  though 

(e)  Boiirn's  Case,  Cro.  Jac.  543.  {g)  2   Inst.    615  ;    Com.    Journ. 

(/)  R.  V.  Marsh,  3  Bulstr.  27  ;  I  Apr.  1628. 

White  V.  Wiltshire,  2  Roll.   Rep.  (h)   Vide  supra,  vol.  ii.  p.  278. 
138. 
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[sometimes  a  little  impaired  by  the  occasional  despotism  of 
princes,  yet  established  on  the  firmest  basis  by  the  pro- 
visions of  Magna  Charta,  and  a  lon<2;  succession  of  statutes 
enacted  under  Edward  the  Third.  To  assert  an  absolute 
exein|)tion  from  imprisonment  in  all  cases,  is  inconsistent 
with  every  idea  of  political  society,  and  in  the  end  would 
destroy  civil  liberty  ;  but  the  glory  of  the  English  law 
consists  in  clearly  defining  the  times,  the  causes,  and 
the  extent,  when,  wherefore,  and  to  what  degree,  the 
imprisonment  of  the  subject  may  be  lawful  ;  and  it  is  this 
consideration  which  induces  the  absolute  necessity  of 
expressing,  upon  every  commitment,  the  reason  for  which 
it  is  made, — in  order  that  the  court,  upon  a  habeas  corpus, 
may  examine  into  its  validity,  and  (according  to  the 
circumstances  of  the  case)  may  discharge,  admit  to  bail, 
or  remand  the  prisoner. 

And  yet  the  court  of  king's  bench,  early  in  the  reign  of 
Charles  the  First,  relying  on  some  arbitrary  precedents 
(and  those,  perhaps,  misunderstood),  determined  that  they 
could  not,  upon  a  habeas  corpus,  either  bail  or  deliver  a 
prisoner,  though  committed  without  any  cause  assigned, 
in  a  case  where  he  was  committed  by  the  special  command 
of  the  king,  or  by  the  lords  of  the  privy  council  (i).  This 
drew  on  a  parliamentary  inquiry,  and  produced  the  Petition 
of  Right,  in  the  third  year  of  Charles  the  First,  which 
recites  this  illegal  judgment,  and  enacts  that  no  freeman 
hereafter  shall  be  so  imprisoned  or  detained.  But  when, 
in  the  following  year,  Mr.  Selden  and  others  were  com- 
mitted by  the  lords  of  the  council  in  pursuance  of  his 
Majesty's  special  command,  under  a  general  charge  of 
"  notable  contempts  and  stirring  up  sedition  against  the 
king  and  government,"  the  judges  delayed  for  two  Terms 
(including  also  the  long  vacation)  to  deliver  any  opinion, 

(/)  State  Trials,  vii.  136. 
s.c.-- VOL.  II  r.  2  tJ 
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[how  far  such  a  charge  was  bailable  ;  and  they  eventually- 
annexed  to  the  grant  of  bail  the  condition  of  finding 
sureties  for  good  behaviour. 

The  difficulties  thus  allowed  to  impede  the  application  of 
the  writ,  gave  rise  to  the  statute  16  Car.  I.  c.  10,  s.  8  ; 
whereby  it  was  enacted,  that  if  any  person  was  committed, 
though  by  the  king  himself  in  person,  or  by  the  privy 
council,  or  by  any  of  the  members  thereof,  he  should  have 
granted  unto  him,  without  any  delay  under  any  pretence 
whatsoever,  a  writ  of  habeas  corpus, — upon  demand  or 
motion  made  to  the  king's  bench  or  common  pleas  :  who 
should  thereupon,  within  three  court  days  after  the  return 
was  made,  examine  and  determine  the  legality  of  such 
commitment,  and  do  what  to  justice  should  appertain,  in 
delivering,  bailing,  or  remanding  the  prisoner.  Yet  still, 
in  the  case  of  Jenks,  who  in  1676  was  committed  by  the 
king  in  council  for  a  turbulent  speech  at  the  Guildhall, 
new  impediments  were  permitted  to  delay  the  release  of 
the  prisoner  (^), — the  chief  justice  (as  well  as  the  chan- 
cellor) declining  to  award  a  writ  of  habeas  corpus  ad 
subjiciendum  in  vacation,  though  at  last  he  thought  proper 
to  award  the  usual  writs  ad  deliberandiim,  Sfc,  whereby 
the  prisoner  was  discharged  at  the  Old  Bailey  (J).  Other 
abuses  had  also  crept  into  daily  practice,  which  had  in 
some  measure  defeated  the  benefit  of  this  great  constitu- 
tional remedy  ;  for  the  party  imprisoning  was  at  liberty 
to  delay  his  obedience  to  the  first  writ  ;  and  might  wait, 
till  a  second  and  a  third  writ,  called  an  alias  and  a  pluries, 
were  issued,  before  he  produced  the  party  ;  and  many 
other  vexatious  shifts  were  practised,  in  order  to  detain 
state  prisoners  in  custody  ;  which  abuses  at  length  gave 
birth  to  the  famous  Habeas  Corpus  Act,  31  Car.  II.  c.  2, 
which  is  frequently  considered  as  another  Magna  Charta 
of  the  kingdom.] 

(k)  State  Trials,  vii.  471.  (/)  Crowhy^s  Case,  2  Swanst.  1. 
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The  statute  enacts,  1.  That,  on  complaint  and  request 
in  writing'  by  or  on  behalf  of  any  person  committed  and 
charged  with  any  crime,  (unless  for  treason  or  felony 
expressed  in  the  warrant  ;  or  unless  it  appear,  that  he  is 
charged  as  accessory  before  the  fact  to  some  felony,  or 
upon  suspicion  thereof,  or  with  suspicion  of  felony,  which 
felony  is  plainly  expressed  in  the  warrant ;  or  unless  he 
is  in  prison  on  process  in  any  civil  cause),— the  lord 
chancellor  or  any  of  the  judges  in  vacation,  [upon 
viewing  a  copy  of  the  warrant,  or  affidavit  that  a  copy 
is  denied,  shall  (unless  the  party  has  neglected  for  two 
Terms  to  apply  to  any  court  for  his  enlargement)  award 
a  habeas  corpus  for  such  prisoner,  returnable  immediately 
before  himself  or  any  other  of  the  judges  ;  and,  upon  the 
return  made,  shall  discharge  the  party,  if  bailable,  upon 
his  giving  security  to  appear  and  answer  to  the  accusation 
in  the  proper  court  of  judicature.  2.  That  such  writs 
shall  be  endorsed,  as  granted  in  pursuance  of  the  Act,  and 
signed  by  the  person  awarding  them.  3.  That  the  writ 
shall  be  returned,  and  the  prisoner  brought  up,  within  a 
limited  time  according  to  the  distance,  not  exceeding  in 
any  case  twenty  days.  4.  That  any  officer  or  keeper, 
neglecting  to  make  due  return,  or  not  delivering  to  the 
prisoner  or  his  agent  within  six  hours  after  demand  a 
copy  of  the  warrant  of  commitment,  or  shifting  the 
custody  of  a  prisoner  from  one  officer  to  another,  without 
sufficient  reason  or  authority,  (as  specified  in  the  Act,) 
shall  for  the  first  offence  forfeit  100/.,  and  for  the  second 
offence  200/.,  to  the  party  grieved,  and  be  disabled  to  hold 
his  office  (»i).  5.  That  no  person,  once  delivered  by 
habeas  corpus,  shall  be  recommitted  for  the  same  offence, 

(m)  A  person,    sent   over  from  be  brought  before  a  judge,  is  in 

Ireland  under  a  warrant  from  the  general  entitled  to  a  copy  of  the 

secretary    of    state    for    Ireland,  warrant,  under  the  Habeas  Corpiui 

charged    with    any    oflFence,    and  Act,  after  it  has  been  demanded, 

committed  to  prison  until  he  can  (Sedley  v.  Arbouin,  3  Esp.  174. 

2  u  2 
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[under  a  penalty  of  5001.  6.  That  every  person  committed 
for  treason  or  felony,  shall,  if  he  requires  it,  in  open  court 
upon  the  first  week  of  the  Term,  or  the  first  day  of  the 
session  of  oi/er  and  terminer  and  general  gaol  delivery,  be 
indicted  in  that  same  Term  or  session,  or  else  admitted 
to  bail, — unless,  indeed,  the  witnesses  for  the  crown 
cannot  be  produced  at  that  time  ;  and  that  if  acquitted, 
or  if  not  indicted  and  tried  in  the  Term  or  session  next 
following,  he  shall  be  discharged  from  his  imprisonment 
for  such  imputed  offence  ;  but  that  no  person,  after  the 
assizes  shall  be  open  for  the  county  in  which  he  is 
detained,  shall  be  removed  by  habeas  corpus,  till  after 
the  assizes  are  ended,  but  shall  be  left  to  the  justice  of 
the  judges  of  assize.  7.  That  if  the  lord  chancellor  or  a 
judge  shall  deny  the  writ,  on  sight  of  a  copy  of  the 
warrant  of  commitment,  or  upon  oath  made  that  such  copy 
is  refused,  he  shall  forfeit  to  the  party  grieved  the  sum  of 
500/.  And,  8.  That  this  writ  of  habeas  corpus  shall  run 
into  the  counties  palatine,  cinque  ports,  and  other  privileged 
places  ;  and  into  the  islands  of  Jersey  and  Guernsey  (/?).] 

Such  is  the  substance  of  this  great  and  important 
statute,  which  extended  (we  may  observe)  only  to  the  case 
of  such  commitments  as  can  produce  no  inconvenience  to 
public  justice  by  a  temporary  enlargement  of  the  prisoner, 
all  other  cases  of  unjust  imprisonment  being  left,  by  that 
statute,  to  the  remedy  by  habeas  corpus  as  it  existed  at 
common  law  (o).  But,  at  a  later  period,  in  order  to  render- 
the  common  law  writ  more  effectual  in  cases  not  within  the 
operation  of  the  Act  of  Charles  the  Second,  it  was  provided 

(n)  Cams  Wilso7i's  Case,'?  Q.  B.  "and   the   spirit   of   the   Act   of 

984;    The   Queen   v.    Brenan,    16  "  Parliament,  that  the  writ  should 

L.  J.  Q.  B.  289.  "  be  immediately  obeyed,  without 

(o)  "  Even  upon  writs  of  habeas  "  waiting  for  any  alias  or  pluries ; 

"  corpus  at  the  common  law,  it  is  "  otherwise    an   attachment   will 

"now    expected    by    the    court,  "issue."     (3  Bl.  Com.  p.  137;  B. 

' '  agreeable  to  antient  precedents  v.  Cowle,  2  Burr.  586. ) 
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by  56  Geo.  III.  c.  100  : — 1.  That  where  any  person  shall 
be  restrained  of  his  liberty,  (other  than  for  some  criminal 
or  supposed  criminal  matter,  and  except  persons  imprisoned 
for  debt,  or  by  process  in  any  civil  suit,)  any  one  of  the 
judges  may,  upon  affidavit  showing  a  probable  and 
reasonable  ground  for  complaint,  award  the  writ  in  time 
of  vacation  directed  to  the  person  in  whose  custody  the 
party  is  confined, — the  writ  being  made  returnable 
immediately  before  himself,  or  any  other  judge.  2.  That 
upon  disobedience  to  the  writ,  the  judge  before  whom  it  is 
returnable  may  issue  a  warrant  to  arrest  the  disobedient 
party,  or  party  guilty  in  contempt.  3.  That  if  the  writ 
shall  be  awarded  so  late  in  vacation  that  it  cannot  be 
conveniently  obeyed  during  vacation,  the  same  may 
be  made  returnable  in  court  on  a  certain  day  in  the  next 
Term  (or,  now.  Sittings).  4.  That  if  such  writ  shall  be 
awarded  so  late  that  it  cannot  be  conveniently  obeyed 
during  the  Term,  the  same  may  be  made  returnable  in  the 
then  next  vacation  before  any  of  the  judges.  5.  That 
though  the  return  to  the  writ  may  be  good  in  law,  it  shall 
be  lawful  for  the  judge  before  whom  it  is  returnable,  to 
proceed  to  examine  into  the  truth  of  the  facts  ;  and  if  it 
appears  doubtful  to  him  whether  they  be  true  or  not, 
it  shall  be  lawful  for  him  to  let  to  bail  the  person  so 
confined,  upon  his  entering  into  a  recognizance  to  appear 
in  court  in  the  Term  (or  Sittings)  following,  and  the  court 
may  then  proceed  to  examine  into  the  truth  of  the  facts  in 
a  summary  way  by  affidavit,  and  may  order  and  determine 
as  to  the  discharge,  bailing,  or  remanding  of  the  party. 

6.  That  the  like  proceeding  for  controverting  the  truth  of 
the  return  may  be  had  in  the  case  where  the  writ  shall 
be  awarded  by  the  court  itself,  or  be  returnable  therein. 

7.  That  the  several  provisions  aforesaid  shall  extend  to  all 
writs  of  habeas  corpus  awarded  in  pursuance  of  the  Act  of 
the  thirty-first  year  of  Charles  the  Second.  And,  8.  That 
a   habeas  corpus,  issued    under  the  Act  of  56   Geo.  III. 
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c.  100,  may  run  into  any  county  palatine,  or  cinque  port, 
or  other  privileged  place  ;  or  into  the  islands  of  Jersey, 
Guernsey,  and  Man  ;  or  into  any  port,  harbour,  road, 
creek,  or  bay,  upon  the  coast  of  England  or  Wales,  lying 
out  of  the  body  of  any  county  (p), 

[By  which  admirable  regulations,  the  remedy  seems  now 
to  be  complete  for  removing  the  injury  of  illegal  confine- 
ment,— a  remedy  the  more  necessary,  because  the  oppression 
■does  not  always  arise  from  the  ill-nature,  but  sometimes 
from  the  mere  inattention,  of  government ;  for  it  frequently 
happens  in  foreign  countries,  (and  has  happened  in 
England  during  the  temporary  suspension  of  the  statute,) 
that  persons  apprehended  upon  suspicion  have  suffered 
a  long  imprisonment,  merely  because  they  were  for- 
gotten (q).] 

(7.)  The  Writ  of  Certiorari. — This  writ  issues  from 
the  High  Court  of  Justice  to  the  judge  or  officers  of  any 
inferior  court  of  record,  commanding  them  to  return  the 
proceedings  in  an  action  or  matter  therein  depending, 
to  the  end  that  the  applicant  may  have  the  more  sure  and 
speedy  justice  (r).  This  writ  may  be  had  not  only  in  civil 
but  also  in  criminal  cases  ;  but  the  consideration  of  the 
writ  of  certio7\xri  in  its  relation  to  criminal  cases  belongs 
more  properly  to  the  next  Book  of  these  Commentaries, 
where  it  will,  accordingly,  be  found  noticed  (s)  :  and  our 
attention  is  at  present  called  to  the  writ  in  its  relation  to 
civil  cases  only.  And  here,  its  object  is  to  obtain  relief 
from  some  inconvenience  supposed,  in  the  particular  case, 
to  arise  from  a  cause  being  disposed  of  before  an  inferior 
jurisdiction,  less  capable  than  the  High  Court  of  7'endering 

(p)  Crown  Office  Rules  (1886),  (r)  Bac.  Abr.  Certiorari  A  ;  Ex 

rr.  235  to  249.  parte  Phillips,  2  Ad.  &  El.  586. 

iq)  3  Bl.  Com.  p.  138.  (,s)   Vide,  post,  vol.   iv.   bk.  vi. 

chaps.  X.  and  xv. 
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complete  and  effectual  justice.  The  writ  may  be  denied  by- 
statute  (providing  some  simpler  remedy)  in  particular 
cases  ;  but  where  not  so  excluded,  it  may,  in  any  civil 
proceeding,  be  applied  for  on  a  variety  of  grounds, — such, 
for  example,  as  that  difficult  questions  of  law  are  likely  to 
arise  on  the  trial  of  the  cause  {t), — and  this  is  the  most 
usual  ground,  as  regards  all  civil  proceedings  ;  or  (where 
the  action  is  to  be  tried  before  a  jury)  that  no  impartial 
jury  can  be  obtained  in  the  inferior  court  (2<). 

The  writ  will  issue  in  (among  other  cases)  the  following, 
that  is  to  say  : — (1)  To  remove  into  the  High  Court,  from 
the  quarter  sessions,  the  proceedings  instituted  before  the 
justices  for  the  removal  of  a  settled  pauper  ;  and  the  High 
Court  will  then  either  affirm  or  quash  the  removal  order, 
according  to  the  law  applicable  to  the  case  upon  the  facts 
given  in  evidence  at  the  sessions  ;  and  (2)  To  remove 
into  the  High  Court  a  replevin  action  commenced  in  the 
county  court, — and  the  ground  for  the  certiorari  in  such 
latter  case  is,  either  that  difficult  questions  of  law  are 
involved,  or  (sometimes)  that  a  question  of  title  is  involved 
which  it  is  beyond  the  jurisdiction  of  the  county  court  to 
entertain.  However,  the  writ  will  not  issue  as  a  matter 
of  course  ;  and  with  regard  to  proceedings  in  the  county 
courts,  it  has  been  provided,  by  51  &  52  Vict.  c.  43,  s.  126, 
re-enacting  the  like  provisions  contained  in  the  repealed 
statutes  9  &  10  Vict.  c.  95,  s.  90,  and  19  &  20  Vict.  c.  108, 
s.  38,  that  the  writ  of  certiorari,  removing  proceedings 
therefrom,  shall  only  issue  if  the  High  Court  or  a  judge 
thereof  shall  deem  it  desirable  that  the  cause  shall  be 
tried  in  the  superior  court  ;  and  the  applicant  must  give 
such  security,  for  the  amount  of  the  claim  and  the  costs 
of  the  trial,  not  exceeding  in  all  lOOZ.,  and  shall  assent  to 

[t]  Hunt     V.     Great     Northern  [u)  Symonds     v.    Dimsdale,     2 

Railway  Company,  2  L.   M.  &  P.       Exch.  523. 
268. 
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such    further   terms,    if  any,    as    it    shall    be   thought    fit 
to  impose  (w). 

And  generally,  with  regard  to  the  writ  of  certiorari  to 
inferior  courts,  there  are  divers  statutes  which  restrain  the 
removal  of  frivolous  cases  for  the  purpose  of  vexatious 
delay  ;  e.(j.,  by  21  Jac.  I.  c.  23,  it  was  enacted,  that  where 
the  judge  of  an  inferior  court  of  record  was  a  barrister  of 
three  years'  standing,  no  cause  (except  as  therein  excepted) 
should  be  removed  thence  by  any  writ  after  issue  joined  ; 
and  by  19  Geo.  III.  c.  70,  s.  6  (as  extended  by 
7  &  8  Geo.  IV.  c.  71,  s.  6),  no  cause  under  the  value  of 
201.  could  be  removed,  unless  the  defendant  gave  security 
for  payment  of  the  debt  and  costs  ;  and  the  schedule 
annexed  to  the  Borough  and  Local  Courts  of  Record  Act, 
1872  (which  schedule  may  be  applied  by  order  in  council 
to  any  local  court  of  record),  contains  an  express  provision, 
that  no  action  shall  be  removed  thence  before  judgment, 
except  by  leave  of  a  judge,  and  on  such  terms  as  he  shall 
think  fit  (^). 

(«')  The  repealed  Acts  specified  (y)  35  &  36  Vict.  c.  86,  sched, 

the  limit  of  5/.  for  the  claim,  and       r.  12. 
the  limit  of  100^.  for  the  security. 
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Abatement, 

of  action,  523  n. 

nuisance,  273,  435,  4i2. 
obstruction,  273. 
ouster  by,  420. 
pleas  in,  523. 

by  death,  523  n,  579. 
marriage,  523  n,  579. 

Abator,  420. 

Abduction, 

of  child,  462. 
ward,  462. 
wife,  459. 

Ability, 

of  clerk  presented,  446. 

Ability  to  pay,  576  n, 

Ab  initio, 

trespass,  286. 

Ab  officio, 

suspension,  354  n. 

Abolition, 

of  real  actions,  424. 

Absconding  debtor,  518,  576  n. 

Absence  beyond  seas,  489  n,  495,  496. 

Absolute, 

assignment,  471. 
bar  to  divorce,  611. 
decree,  616. 
rule,  637. 

Abuse, 

of  personal  property,  454. 


Abuser,  650. 

Accedas  ad  curiam,  309. 

Accident, 

affecting  life,  197  n. 

Accord  and  satisfaction,  288. 

Account, 

action  of,  458,  515,  562. 
claim  for,  515,  516,  592,  593. 
in  Admiralty,  619. 
of  profits,  455. 
stated,  457. 
of  overseers,  74. 

Accrual  of  right  of  entry,  489. 

action,  489,  495. 

Ac  etiam  clause, 

fiction  of,  371  n. 

Acknowledgment, 

of  debt,  496,  497. 
right,  492. 

Acquiescence,  492. 

Act  of  Parliament, 
corporation  by,  5. 
general,  5  n. 
special,  5. 

Act  of  parties, 

redi-ess  by,  270. 

Act,  preliminary,  618. 

Actio  in  personavi,  617. 

Actio  in  rem,  616,  617. 

Actio  personalis, 

■moritur  cum.  jjersoyid,  403. 
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Action, 

in  Admiralty  Division,  616. 
Chancery  Division,  592  et  .seq. 
Divorce  Division,  609. 
Probate  Division,  604. 
Queen's  Bencli  Division,  .505  et 
seq. 

Action,  remedy  by, 

certificate  before,  506  n. 
notice  before,  506  n. 
in  general,  395,  505. 
transfer  of,  402. 
transmission  of,  403. 
when  it  survives,  403. 
limitation  of  time  for.  489  et  seq., 
501. 

Action,  right  of, 

continuance  of,  403. 
suspension  of,  mitil  crime   prose- 
cuted, 400. 
suspension  of,  when  distress,  275, 
286. 

Actionable  words,  409. 

Actiones  viixtce,  395. 

Actions, 

different  forms  of,  395. 
divisions  of,  395. 
droitural,  422. 
for  libel,  411. 

limitations  of,  423,  486,  488,  501. 
local,  398. 
on  contracts,  396. 
the  case,  397. 
torts,  396. 
possessory,  422,  487. 
proceedings  in,  505  et  seq. 
transitory,  398. 
varieties  of, 

for  costs,  246. 

i/i  jjersunam,  395,  617. 

re7ii,  395,  616. 
mixed,  395. 
of  assumpsit,  397. 
covenant,  397,  455. 
debt,  397,  456. 
detinue,  397. 
dower,  398. 
ejectment,  398. 
(juare  tmjjcdit,  398. 
replevin,  398, 
trespass,  397. 
trover,  397. 
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varieties  of — cont, 
on  an  award,  498. 

a  judgment,  459. 

penal  statute,  459. 

promises,  397. 
personal,  395. 
popular,  459. 
q^ii  tarn,  459,  498. 
real,  395,  487. 
to  recover  land,  398. 

Actor,  reus,  and  judex,  301. 

Actual, 

entry,  429. 

right  of  possession,  423. 

>:Vdditional  judge,  384  n. 

Address  for  service,  514. 

Ad  faciendum,  et  recipiendum, 
liaicas  corjjus,  654  n. 

Adjourning  further  consideration,  597. 

Admeasurement, 

of  pasture,  441  n. 

Ad  medium  Jilum, 
vice,  146. 

Administration, 

order  for,  generally,  476. 

in  County  Court,  327,  330. 
of  assets,  473. 

interrogatories,  546, 
poor  law,  67. 

Administrative  county,  33. 
of  London,  35. 
(county  borough),  35. 

Admiralty, 

division  of  High  Court,  385. 
in  County  Court,  331  et  seq. 
action,  616,  617. 

jurisdiction  of,   333,   333  n,    374, 
375,  617. 

Admiralty,  Court  of, 
appeal  from,  376. 
constitution  of,  374. 
jurisdiction  of,  374,  617. 
under  Judicature  Acts,  385. 

Admissibility, 

of  evidence,  547. 
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Admission  of  documents,  552. 

Admission  of  facts,  553. 

Admission  of  solicitors,  235,  237. 

Admissions  on  pleadings,  552. 

Admit,  notice  to,  552. 

Adoptive  Acts,  4:6,  i7. 

Ad  jjrosi'fjuenduiii,  ice, 
habeas  corjji/s,  Goi  n 

Ad  quod  danmuiii, 
writ  of,  lo-t. 

Ad  respondeiuluin, 
cajnas,  544. 
habeas  eurjms,  654  n. 

Ad  satisfaciendum, 

cajnas,  576  n,  654  n. 
habeas  corj)us,  654  n. 

Ad  siibjieienduiii, 

habeas  eorjjus,  654. 

Adulteration,  197  u. 

Adultery, 

action  for,  460. 
damages  for,  460,  610. 
defence  to  divorce,  613. 

Adverse  possession, 

in  tenancy  at  will,  490  n. 

from  year  to  year,  491  n. 
where  lands    in   lease   for    years, 

491  n. 
in  case  of  registered  land,  494. 

Adverse  witness,  550. 

Advertisements, 

on  hoardings,  rating  of,  70. 

Advocate,  Queen's,  304  n. 

Advocates,  302. 

Advocatijisci,  303. 

Advowson, 

limitation  of  action  for,  488,  494. 
recovery  of,  443  et  seq. 
writ  of  right  of,  443,  488. 

Affectu»t, 

challenge  jjnqjter,  542. 


Affidavit, 

evidence  by,  546,  609. 

for  arrest  in  Admiralty,  617. 

in  C'hanccry  Division,  596,  (JOl. 

Divorce,  (i09,  (Uf,  637  n. 

Probate,  604. 

reference  to  new  trials,  567. 

support  of  habeas  corpus,  655, 
656. 

support  of  prohibition,  648. 
of  service,  515. 

Afhrmation, 

in  lieu  of  oath,  548,  549. 

Ages, 

to  attend  school,  105. 

Aggregate  corporations,  2. 
liability,  183. 

Agisted  cattle,  280. 

Agreements,  455,  482. 

Agreements  as  to  costs,  243  et  seq. 

Agreements  with  seamen,  172. 

Agricultural  Holdings  Act  (1883),  280, 
285. 

Agriculture,  Board  of,  408  n. 

Agricultural  machinery,  280. 

Aid,  extent  in,  631. 

Alderman, 

borough,  27. 
county,  34. 

Alehouses,  214,  215. 

Alias  writ,  658,  660  n. 

Alienation, 

of  corporate  lands,  30. 
county  property,  40. 

Alimony,  614. 

Alkali  works,  197  n. 

Allegation,  defensive,  353. 

Allotment  wardens,  45. 

Allotments,  poor,  43,  45. 
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Allowance, 

of  poor  rate,  73. 

for  pauper  lunatics,  132, 

to  Bank  of  England,  256. 

Alteration  of  highways,  154. 

of  memorandum  of  association,  i; 

Ameliorative  waste,  437. 

Amendment,  521  n. 

Amends, 

in  case  of  libel,  41G. 

Amenity,  434. 

Amercements,  561. 

Amotion  of  possession,  422. 

Amoxeas  vianuti, 

judgment  of,  623,  624. 

Amsterdam, 

bank  of,  253. 

Anatomy, 

schools  of,  232. 

Animals,  dangerous,  408. 

Annuity, 

deterred,  93. 
government,  93. 
inm:iediate,  93. 
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to  citation,  353,  611. 
interrogatories,  546. 
divorce  petition,  611. 
petition  for  alimony,  614. 

Antiquaries, 

society  of,  3. 

Apology, 

for  libel,  416. 

Apothecaries,  225. 
society  of,  225. 

Apparent, 

right  of  possession,  422. 

Appeal, 

from  borough  court,  313. 

county  court,  328,  334,  337. 
court  martial,  359. 
Court  of  Admiralty,  620. 


Appeal — co7it. 

from  Court  of  Bankruptcy,  387. 

Court  of  Chancery,  369. 

divisional  court,  387. 

Divorce  Court,  615. 
cross,  588  n. 
from  ecclesiastical  court,  348. 

High  Court,  5S6  etseq. 

inferior  court,  328. 

judge     at     chambers,    591, 
637  n. 

master,  637  n. 

poor's  i-ate,  73. 

Probate  Division,  608. 

Divorce  Division,  615, 

removal  order,  64. 

sessions,  73. 

Stannaries  Court,  342. 

university  courts,  357. 
on  application  for  new  trial,  566, 

587  n. 
proceedings  by  way  of,  586  et  seq. 
substituted  for  error,  392.  587. 
times  for,  587,  589. 
to  House  of  Lords,  391,  615.]i 
Judicial  Committee,  390,   392, 

615. 
Rome,  347. 
ultimate  courts  of,  390. 
when  none,  587. 

Appeal,  Court  of, 

in  Chancery,  369. 
from  High  Court,  387. 

Appearance, 

default  of,  514  et  .seq.,  593. 
in  ejectment,  513. 
of  defendant,  513  et  seq, 
sec.  statute,  515  n. 

Appellate  Jurisdiction  Acts  (1876  and 
1887),  348,  360,  384,  388,  390,  506, 
560,  565. 

Appointment, 

of  new  trustees,  480. 

in  case  of  charities,  83,  83  n. 

Appointments,  defective, 
equitable  relief,  475. 

Apportioned  rent, 

distraint  for,  274. 

Appraisement, 

commission  of,  634. 
on  distress,  285. 
when  unnecessary,  285. 
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Apprentices, 

generally,  50. 
sea-fishing,  51),  173  n. 

Apprenticeship, 

settlement  by,  59. 

Apjyrentirii  ad  legem ^  302. 

Approvement, 

of  common,  441. 

Arable  land,  436. 

Arbitration, 

costs  of,  202. 

in  the  case  of  savings  banks.  00. 

friendly  societies,  97. 
benefit  biiildinj; 

societies,  09. 
remedy  by,  289. 

under  Arbitration  Act  (1889),  291. 
under  particular  statutes,  289  n. 

Arbitration  Act  (1889),  291,  294,  503. 

Archbishop, 

court  of,  345. 

Archdeacon, 

court  of,  344. 

Arches, 

court  of,  345. 
dean  of  the,  345  n. 

Argument  of  demurrer,  530. 

Array, 

challenge  to,  539. 

Arrear, 

rent  in,  274,  403. 

half-year  in,  278, 
one  year  in,  278. 

Arrears  of  interest, 

limitation  of  action  for,  403. 

Arrears  of  rent, 

in  a  distress,  286. 

executions,  580,  581  n. 
limitation  of  action  for,  493. 

Arrest, 

of  absconding  debtor,  518,  576  n. 

defendant,  518. 
freedom  of  solicitors  from,  24  L 
witnesses  from,  545. 


Arrest — emit. 

in  admiralty,  617. 
under   Debtors'   Act  (1869),  518, 
576  n. 

Arrest,  malicious, 
action  for,  418. 

Arrest  of  judgment,  566  n. 

Arsenic, 

sale  of,  197  n.,  226. 

Articled  clerks,  230. 

Articles, 

assignment  of,  239  n. 
exemption  from,  237  n. 
service  under,  235. 
new,  230. 
fresh,  235  n. 

Articles  of  association,  13. 

Articuli  .super  cartas,  627. 

Artizans'  dwellings,  45,  197  n. 

Asiatic  cholera,  190. 

Assault, 

injury  of,  405. 
when  justifiable,  406. 

Assessment, 

of  damages  in  admiralty,  619. 
to  parochial  rates,  72  et  seq. 

Assessors, 

in  admiralty,  619. 
ecclesiastical,  348,  393. 
in  boroughs,  28. 
trial  with,  610. 
in  House  of  Lords,  302, 
Judicial  Committee,  303. 

Assets, 

administration  of.  473. 
marshalling  of,  473,  476. 

Assignment, 
new,  527. 
of  action.  592.  592  n. 

articles    of    clerkship,   235    n, 

239  n. 
right  of  action,  471. 
sliare  in  ship,  160,  171. 

Assimilation, 

of  law  to  equity,  361. 
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Assistant  judge,  i>13. 

Assistant  overseers,  44,  69,  75. 

Assistant  writ,  582. 

Assize, 

commission  of,  381,  382. 
courts  of,  381. 
grand,  424. 
judges  of,  381. 
writs  of,  423. 

darreign  presentment,  443. 

mort  triDic/'xfor,  438  n. 

novel  disseisin,  438  n.,  442  n. 

nuisance,  435. 

Associate's  certificate,  565. 

Association, 

articles  of,  13. 
memorandum  of,  13. 
alteration  of,  17. 
of  county  councils,  43. 
voluntary,  4. 

Assuming  to  be  a  corporation,  12. 

Assu7npsit, 

action  of,  397. 

Asylum, 

for  criminal  lunatics,  132. 

habitual  drunkards,  124. 

pauper  lunatics,  126. 
private,  135. 

At  issue,  520. 

Atheist, 

as  witness,  548,  549. 

Attachment, 

after  judgment,  576,  598. 

for  contempt,  252,  598. 

in  Chancery  Division,  598. 

of  debts,  585, 

to  enforce  award,  290,  292,  294. 

Attachment,  foreign,  519. 

Attachment  of  debt,  585. 

Attaint, 

writ  of,  558  n.,  586  n. 

Attendance  order,  106,  123. 

Attesting  witness, 
proof  by,  554. 


Attorney-general, 
position  of,  303. 
fiat  of,  652  n. 
information  by,  651. 
of  queen-consort,  304  n. 

Attorneys,  234,  301, 

Audit, 

of  borough  accounts,  28. 

county  council  accounts,  41. 
friendly  society  accounts,  96. 
railway  accounts,  206. 

Audita  quercld, 
writ  of,  586  n. 

Auditor, 

of  York,  346. 

Auditors, 

in  boroughs,  28. 
of  banks,  261. 
poor  rates,  75. 

Avla  refiia,  372. 

Authorities, 

local  sanitary,  192,  195. 
prison,  140,  141. 

Auxiliary  jurisdiction, 
of  county  court,  330. 

Averia  caruccc,  279. 

Averment, 

against  record,  297. 

Avowry,  450. 

Award, 

action  on,  498. 

enforcement  of,  290,  292,  294. 
of  arbitrator,  289,  292. 
remitting  of,  293. 
setting  aside,  293. 
time  for,  294. 
time  for  making,  294. 


Bacon,  367. 

Bail, 

from  absconding  debtor,  518,  576  n.. 
in  e  ectment,  426  n. 

replevin,  449. 
special,  519. 
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Bailiff, 

to  distrain,  281. 

Bakehouses,  197  n. 

Ballot  Act  (1872), 

applied  to  mnnicipal  elections,  28. 

Banc,  sittings  in,  B86,  387,  637  n. 

Bank  charter,  25-1,  256. 

Bank  crisis,  258  n. 

Bank  notes.  259. 
dead,  259. 
taken  in  execution,  581. 

Bank  shares,  262. 

Bank  of  England,  257. 

Bankers'  Books  Evidence  Act  (1879) 
262,  555. 

Banking, 

companies,  259,  260. 

note  issue  of,  16,  255,  260. 

Bankruptcy, 

Court  of,  374,  377,  386. 

appeal  from,  387. 
districts,  335  n. 
effect  of,  pending  action,  579. 
jurisdiction   of    county   court    in. 
335  et  seq. 

Bankruptcy  Division,  386. 

Banks, 

branch,  256. 

generally.  253. 

joint  stock,  256,  259. 

of  deposit,  255. 

of  issue,  255. 

origin  of,  253. 

savings,  87  ct  seq. 

shares  in.  262. 

with  limited  liability,  260,  261. 

Baptisms, 

registration  of,  263. 

Bar, 

pleas  in,  523. 
trial  at,  535. 

Barbers,  224. 

Barges  on  the  Thames,  206. 


Barmote  courts,  380  n. 

Baron,  courts,  308. 

Barons  of  Exchequer,  372. 

Barristcr.s-at-law, 

becoming  solicitors,  236. 
position  of,  302. 

Base  fee,  491. 

Bastards, 

settlement  of,  58. 

Baths,  public,  197  n. 

Battery, 

generally,  405. 

of  wife,  462. 

when  justifiable,  406. 

Battle,  trial  by,  424. 

Beacons,  179. 

Beasts. 

when  distrainable,  277. 

Beating  and  wounding, 
generally,  405. 
in  case  of  wife,  462. 

Beer  Acts,  215  n. 

Begin,  right  to,  543  n. 

Behrine  Sea, 

seal  fisheries,  186, 187  n. 

Bench, 

common,  court  of,  371. 

Benefice,  peculiar,  346. 

Benefices, 

spoliation  of,  351. 

Benefices  Act  (1898),  446. 

Beneficial  occupation,  71,  72. 

Benefit  building  societies,  98. 
winding  up  of,  99. 

Benevolent  institutions,  95. 

Best  evidence,  553. 

Bethlehem, 

hospital  of,  124. 
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Beyond  the  seas,  489  n,  496, 

Bicycles,  201  n. 

Bill, 

in  chancery,  521. 
quia  timet,  484. 

Bill  of  exceptions,  560. 

Bill  of  interpleader,  639,  640. 

Bill  of  Middlesex,  371  n. 

Bill  of  sale, 

of  shares  in  ships,  169. 

Bill,  solicitor's, 

for  contentious  business,  246,  251. 
non-contentious  business,  245. 
generally,  243. 

Birth, 

certificate  of,  267. 
registration  of,  267. 
settlement  by,  58. 

Bishop, 

court  of,  345. 

Blasphemous  or  indecent,  213. 

Board, 

for  repair  of  highways,  152. 
local  government,  55,  194. 
of  agriculture,  408  n. 

charity  commissioners,  80,  110. 

guardians,  53,  56,  67. 

health,  194. 

inland  revenue,  260. 

trade,  14,  180,  203,  207. 

works,  metropolitan,  36. 
poor  law,  55. 
prisons,  141. 
school,  102. 
visitors,  145. 

Board  of  health, 
local,  194. 
district,  194. 

Body  corporate,  2. 

Boiler  explosions,  197  n. 

Bima  ecclesiastica,  582. 

Bond  Jidc  traveller,  219. 

Bond, 

action  on,  458. 


Booty  of  war,  375. 

Borough  and  Local  Courts  Act  (1872), 
313. 

Boroughs, 

assessors,  28. 
auditors,  28. 

boards  of  health  for,  194. 
boundaries  of,  26  n. 
bridges  in,  36,  42,  148. 
burials  in,  197  n. 
bye-laws  of,  28. 
clerk  of,  28. 
coroner,  29. 
council  of,  41. 
county,  41. 

courts  of  record  of,  29  n,  312. 
elections  of  officers  for,  653. 
freedom  of,  31,  32. 
honorary,  32. 
fund  of,  30. 
gaols  of.  139. 
generally,  25  et  seq. 
incorporation  of,  24  et  seq. 
justices  of,  29,  30  n. 
libraries,  197  n. 
lunatic  asylums  of,  125  n. 
police  of,  36,  39,  139. 
property  of,  30,  31. 
prosecutions  in,  33. 
quarter  sessions  for,  29. 
rate  of,  31. 
recorder  of,  29. 
stipendiai-y  of,  29. 
wards  in,  28. 

Borrowing  money, 

by  county  councils,  40,  41. 
pai'ish  councils,  47. 
railways,  205. 

Borstall  prison,  143  n. 

Boundaries, 

of  boroughs,  26  n. 
evidence  of,  556. 

Bounty, 

on  fisheries,  184  n. 

Box  at  theatre,  70. 

Branch  banks,  256. 
registers,  13  n. 
societies,  94. 

Brawling, 

in  churches,  349  n. 
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Breach, 

of  charital)lc  trusts,  83. 
close,  42'.>. 
contract,  45o  ct  scq. 
pound, 2So. 
trust,  481. 

Breaking  open  doors,  282,  580. 

Bridewell,  50,  i:58. 

Bridges, 

in  boroughs,  36,  42,  148. 
repair  of,  36,  42,  147. 

Brine  subsidences,  316. 

Bristol  Channel, 

pilotage  authority  for,  178,  179. 

British  pharmacopoeia,  232. 

British  possessions  abroad,  167. 

British  ships, 

equitable  interests  in,  169. 
mortgages  of,  170. 
ownership  of,  1G7,  168. 
registration  of,  169. 
transfers  of,  169. 
transmission  on  death,  &c.,  170. 

Brixton, 

convicts  at,  143  n. 

Brute  beasts, 

injuries  from,  407. 

Building  Act,  197  n. 

Building  Societies  Acts,  98,  99. 

Bullion, 

in  the  Bank,  257,  258. 
notes  in  exchange  for,  258. 

Buoys,  180. 

Burgesses, 

generally,  26. 
female,  27  n. 
list  of,  27  n. 
municipal  rights  of,  31. 
roll  of,  32. 

Burial  Acts,  268. 

Burials, 

of  paupers,  75,  197  n. 
registration  of,  263,  264. 
regulation  of,  .197  u. 
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By  the  country, 
trial,  535. 

Bye-laws, 

of  boroughs,  28. 

College  of  Physicians,  230. 
corporations,  8. 
county  councils,  37. 
pilotage  authorities,  176,  177. 
fisheries,  187. 
railways,  203. 
school  boards,  105. 


0. 


Cabmen's  shelters,  197  n. 

Calling, 

the  jury,  539. 
plaintiff,  561. 

Calls  on  contributories,  18. 

Cambridge, 

university  of,  4  n.,  356. 

Camerd, 

trial  in,  615. 

Campbell's  (Lord)  Act, 

as  to  death  damages,  403,  405. 
libel,  416. 

Canal  boats,  197  n. 

Canals  (dangerous  banks),  197  n. 

Cancelling  letters  patent,  363,  632,  641. 

Canon  law,  342. 

Capias, 

ad  Tespondendiim,  519. 
ad  satisfaciendum,  576  n. 

Capital  of  company, 
division  of,  15. 
increase  of,  259. 
reduction  of,  15. 
return  of,  15. 
statement  of;  14,  15. 

Carriages,  public,  200. 

Carta,  Magna,  381. 

Carucw,  averia,  279. 


2  X 


674 


INDEX. 


Case, 

action  on  the,  B97. 
stating,  to  jury,  544. 

Case,  special,  G4,  74,  292,  338,  530,  560. 

Cash  under  control  of  Court,  479  n. 

Casting  vote,  28. 

Casual  ejector,  425,  425  n. 

Casual  poor,  61,  62, 

Casual  services,  487  n. 

Cattle, 

contagious  diseases  among,  197  n. 
food  and  water  for,  284. 
impounding  of,  273,  283. 
injuries  to,  by  dog,  407. 
trespass  by,  440. 
working  of,  284. 

Cattle  insurance,  95. 

Cause  of  death,  268. 

Causes, 

in  personam ,  395,  617. 
rem,  395,  616. 

Causes  of  action, 
joinder  of,  529. 

Causeways,  158. 

Caveat, 

against  institution,  604. 
warning  of,  604. 

Censorship, 

of  the  press,  210. 

Central  Office, 

for  Friendly  Societies,  &c.,  96. 
of  masters,  378  n. 

Certificate, 

before  action,  506  n. 

for  costs,  county  court,  324,  325. 

of  apothecary,  225. 

associate,  565. 

attorney,  238,  238  n. 

birth,  267. 

chargeability,  64. 

chief  clerk,  597. 

competency,  171. 

conviction,  552. 

county  court  judge,  324,  325. 


Certificate — eont. 
of  death,  267. 

engincerH,  171. 

exoneration  from  crown  debts, 
630. 

incorpoi'ation,  14. 

judgment  in  county  court,  327. 

justices,  220. 

lunacy,  128. 

medical  practitioner,  128,  130. 

mortgage  and  sale,  170. 

naval  service,  171. 

pilots,  177. 

registration,  96. 

savings  bank  rules,  90,  91. 

school  inspector,  106. 

second  hands,  171. 

service,  171. 

settlement,  64. 

ship  master,  171. 

skijjpers.  171. 

solicitor,  238,  238  n. 
to  carry  passengers,  207,  208. 
trial  by,  535  n. 

Certified, 

baiUff,  281. 

copies  of  entry,  269,  555. 

extracts,  555. 

industrial  school,  121. 

reformatory  school,  119,  120. 

savings  bank,  91. 

Certiorari, 

removal  of  replevin  by,  450. 
of  indictment  by,  153. 
in  executions,  328. 
to  county  court,  450,  663. 

local  courts  generally,  663. 

quash  poor  law  removal  order, 
64,  65,  663. 
writ  of,  662. 
not  granted  in  trivial  matters,  664. 

Chaff-cutting  machine,  197  n. 

Chairman, 

of  county  council,  34, 

Challenge  of  jury,  539. 
principal,  540,  542. 
2)roj)ter  affectum,  542. 
defectum,  541. 
delictum,  542. 
lionoris  resiyectum,  541. 
to  the  array,  539. 

favour,  541,  542. 
polls,  541. 
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Chamber  business, 
counsel  attending 
generally,  30G. 


306, 


Chamberlain,  lord, 

licence  of,  221,  222. 

Chancellor, 

as  visitor  of  corporations,  20,  363, 
of  diocese,  345. 

Duchy  of  Lancaster,  371). 
the  lord,  jurisdiction  of,  362. 

is  President  of  Chancery 
Division,  384, 

Chancery  action,  394. 

Chancery,  Court  of, 
appeal  from,  369. 
common  law  side  of,  363  n. 
equity  side  of,  363  n. 
of  York,  345. 
original  writ  out  of,  364. 
origin  of,  361. 

Chancery  Division, 

action  in,  394,  592  et  seq. 
constitution  of,  384. 
special  business  of,  473. 
statutory  jurisdiction  of,  474,  475, 

Change, 

of  name  by  company,  7. 
parties,  578,  579. 
venue,  521. 

Chamiel  Islands,  178,  181. 

Chaplain,  prison,  140,  144. 

Char,  187, 

Character, 

evidence  as  to,  551,  552. 
of  servant,  415. 
representations  as  to,  453,  454. 

Charge, 

in  equity,  583,  584. 
to  the  jury,  557. 

Chargeable, 

lunatics,  129. 

pauper  infants,  118,  119, 

paupers,  63. 

Charging  order, 

on  stock  in  execution,  584. 


Charitable, 

commission,  77, 
legacies,  87, 
trusts,  83, 
uses,  77, 

Charitable  Trusts  Acts,  80. 

Charitable  Uses  Act  (1888),  77, 

Charities, 

generally,  77  et  seq. 

in  rural  parishes,  82,  84, 

jurisdiction  of  Chancery  as  to,  83. 

registry  of,  79. 

trustees  of,  83. 

official  trustees  of,  81, 

Charity  Commissioners.  80,  110. 
schemes  of,  81,  110,  111,  112, 

Charter, 

forfeiture  of,  22. 
incorporating  boroughs,  6,  24. 
of  Bank  of  England,  254,  257. 

Cambridge  University,  356. 

College  of  Physicians,  224. 

colleges  generally,  5  n. 

incorporation  generally,  5, 

Oxford  University,  356. 
renewal  of,  651  n. 

Charter  house,  10. 

Chatham, 

prison  at,  143  n. 

Chattels, 

real,  ouster  of,  422.    , 

Cheap  trains,  205  n. 

Chemists,  226, 

Chief, 

examination  in,  550. 
extent  in,  631. 

Chief  baron,  378, 

Chief  clerk's  certificate,  597, 

Chief  justices,  378, 

Chiei.  justiciar,  369. 

Children, 

abduction  of,  462. 

attendance  of,  at  school,  106,  123. 
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Children — ront. 

evidence  of,  547. 

maintenance    of,   in    reformatory, 
119. 

Chimney  sweepers,  107  n. 

China  trade,  166  n. 

Chinese  Passengers  Act,  206  n. 

Chivalry, 

court  of,  357. 

Cholera,  190. 

Chose  in  action,  471,  472. 

Christian  Courts,  342. 

Christ's  Hosi)ital,  50. 

Church, 

exempt  from  rates,  70. 
rate  for  repair  of,  352. 

Church  and  State,  342. 

Church  Discipline  Act,  345. 

Church  paths,  146. 

Church  rate,  352. 

Churchwardens,  75,  76. 

Churchyard, 

repair  of,  352. 

Cider,  215. 

Circuits,  the, 

of  county  court  judges,  318. 

the  judges  of  assize,  381,  383  n. 

Clrcumspecte  agatis,  865. 

Circumstantial  evidence,  557. 

Ci  rcu  m  stantibus, 
tales  de,  543. 

Citation, 

in  divorce,  609. 
probate,  604,  605. 
spiritual  court,  358. 

City  of  London  Court,  312  n. 
sewers,  815. 


Civil  corporations,  3, 

Civil  debt,  62. 

Civil  injury, 

distinguished  from  crime,  270. 

Civil  law,  395. 

Civil  redress.  270  et  seq. 

Civil  registration, 

of  births  and  deaths,  265. 

Claim, 

indorsement  of,  507,  605. 
statement  of,  521. 
bar  to,  of  Crown,  487. 

Claim  of  conusance,  357. 

Clauses,  General,  Acts,  6  n. 

Clausum  fregit,  429. 

Clergy, 

Discipline  Act  (1892),  845. 
exemption  of,  from  tolls,  159. 

Clerk  of  the  peace, 

in  borough,  29,  30  n. 
county,  34,  39. 

Clerks, 

of  justices,  39. 

solicitors,  235. 
to  guardians,  235  n. 

Clerks  in  Chancery,  364. 

Clients,  304,  306. 

agreements  with,  243  et  seq. 

Close, 

breach  of,  429. 

Closing  licensed  houses, 
hours  for,  217,  218. 
on  Sundays,  218  n. 

Coal  duties,  197  n. 

Coal  mines,  71. 

Coal,  sale  gf,  197  n. 

Coast  trade, 

of  England,  165,  166  n. 
India,  165  n,  166  n. 
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Coat-armour, 

marslialling  of,  358. 

Co-coutractors,  407. 

Cognizance, 

in  replevin,  450. 

Cognizance,  claim  of,  357. 

Coif, 

degree  of  the,  302,  304  n. 

College 

of  Physicians,  5,  223  ct  seq. 
Surgeons,  5,  224. 

College  Charter  Act  (1871),  5  n. 

Colleges, 

visitors  of,  21. 

Collision,  332,  618. 

Collusion,  611. 

Colonial, 

medical  men,  229. 
registers,  13  n. 
shipping,  167. 
solicitors,  234  n. 
voyages,  208,  209. 

Colour, 

in  pleading,  526  n. 

Commercial  causes,  516. 

Commercial  convention, 
with  Amei-ica,  186. 

Commissary, 

of  bishop,  345. 

Commission, 

of  appraisement,  634. 

assize,  381. 

charitable  uses.  80,  110. 

gaol  delivery,  383. 

lunacy,  131. 

nisi  ]jr ins,  383. 

oyer  and  terminer,  383. 

review,  347. 

the  peace,  30,  381. 
to  examine  witnesses,  545,  545  n. 
remuneration  by,  249. 

Commissioners, 

charity,  80,  110. 
endowed  schools,  108. 


Commissioners — conf. 

for  national  debt,  89,  92. 
in  lunacy,  131. 
of  assize,  381. 

northern  lighthouses,  180. 

prisons,  141. 

turnpikes,  157. 

Irish  lights,  180. 
in  prize  cases,  376. 
of  railways,  203. 

sewers,  314. 
for  City  of  London,  315. 
poor  law,  55. 
prize,  376. 
wreck,  174. 

Commissioners  Clauses  Act,  6  n. 

Commissions  of  the  judges, 
on  circuit,  381. 

Commitment, 

for  default  in  payment  of  money, 

252,  327, 576  n. 
of  debtor  by  county  court  judge, 

327. 
of  prisoner  to  house  of  correction, 

138,  139. 

Committal, 

for  contempt,  252,  290,  545. 

Committal  order,  252,  327,  576  n. 

Committee  of  visitors, 
of  lunatics,  126. 

Common, 

disturbance  of,  440. 
enclosure  of,  441. 
obstruction  of,  441. 

abatement  of,  442, 
surcharge  of,  441. 
without  stint,  441. 

Common  bench, 
court  of,  371. 

Common  countS;  529  n. 

Common  form  business,  603. 

Common  fund, 

of  union,  57,  129. 

Common  gaol,  139. 

Common  informer.  459,  498,  499. 
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Common  jury,  537,  538. 

Common  law, 
action,  3i)l. 
corporation,  5. 
Procedure  Acts.  .520. 

Common  law  side, 

of  Court  of  Chancery,  363  n. 

Common  lodging-houses,  197  n. 

Common  nuisance,  432. 

Common  pleas, 
court  of,  371. 
of  Lancaster,  380. 
Durham,  380. 

Common  Pleas  Division,  885. 

Common  rights,  46,  48,  440,  441. 

Common  seal,  8. 

Commonable  cattle,  440,  441. 

Commons,  197  n. 

Communication, 

with  passengers  on  railway,  206. 
between  husband  and  wife,  548. 

Communications,  privileged,  24'2,  414, 
549. 

Companies  Acts,  12. 

Companies  Clauses  Acts,  6  n. 

Company, 

joint  stock,  12. 
banking,  259,  260. 

Comparison, 

of  handwriting,  554. 

Compensation, 

for  lands  taken,  316. 

brine  subsidences,  316. 

Competency, 

of  master  or  mate  of  ship,  171, 172. 
witness,  547. 

Compromise  of  suit, 
by  solicitor,  242. 
counsel,  305. 


Compulsory, 

education,  105. 
pilotage,  178,  179. 
purchase,  47,  ]  17. 
reference,  562. 
vaccination,  191. 
winding  up,  17. 

Compurgators,  353  n. 

Conclusion,  in  Admiralty  actions,  618. 

Concurrent, 

writs  of  summons,  512. 

Conditional, 

discharge  of  lunatic,  133. 

Condonation,  611. 

Conductors, 

of  public  carriages,  201. 

Confectioner,  220. 

Confession  and  avoidance, 
pleas  in,  525. 

Confession  or  default, 
judgment  by,  528. 

Conjugal  rights, 

subtraction  of,  409. 
restitution  of,  409. 

Connivance,  611. 

Conscience, 

courts  of,  317. 

Conscientious  objection, 
to  be  sworn,  548,  549. 

Consent, 

jurisdiction  by,  322,  332. 
judgment  by,  598. 

Consent  of  Crown, 
to  corporation,  5. 

Consent  rule,  42S  n. 

Consequential  injury,  401. 

Conservancy,  river,  181. 

Consideration, 

of  judgment  debt,  299. 
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Consideration,  fuither, 

adjournment  foriTje."),  597,  598. 

Consimili  cii.tK,  :$()4. 
Consistory  court,  ;545. 

Consolidation, 

of  parishes,  56, 

actions  generally,  518. 

Contagious  disease, 
generally,  197  n. 
among  cattle,  197  u. 

Contempt  of  court,  252,  290,  545. 

Contentious  business,  C04. 
costs  of,  244. 

Continuance, 

of  actions,  40)5,  579. 
trial,  533. 
plea  jjuis  davrcign,  528  n. 

Contracts, 

for  sale  of  bank  shares,  262. 

simple,  496. 

specialty,  497. 

express,  455. 

implied,  455. 

of  solicitors,  as  to  costs,  243  et  seq. 

breach  of,  455  et  seq. 

actions  on,  455. 

specific  performance  of,  482,  595. 

Contradiction, 

of  witness,  550,  551. 

Contribution, 

to  common  fund,  57,  129. 

Contributories,  15,  16. 
generally.  15. 
lists  of,  18. 

Contumacious, 

sentence  of  being,  355. 

Conusance, 

claim  of,  357. 

Conversion, 

of  goods,  452,  453. 
arable,  436. 

Conveyances  by  water,  20(). 

Convict  prisons, 

directors  of,  141,  143. 


Conviction, 

recording,  on  licence,  217, 
certificate  of,  552. 

Convicts, 

prisons  for,  141,  143. 

Copy, 

proof  by,  555. 

Copyhold  fine, 

action  for,  498. 

Copyhold  land, 

execution  on,  583. 

Copyright, 

infringement  of,  455. 

Coram  rege  ipso,  369, 

Corn, 

distraint  on,  276,  279. 

Cornwall, 

stannaries  of,  340. 

Coroner, 

in  borough,  29, 
for  county,  37, 
district,  37, 
as  regards  juries,  540, 

Corporate  body,  2, 

Corporate  name,  7, 

Corporate  officers,  646. 

Corporate  property,  10,  11,  40. 

Corporation, 

administrative  counties,  33,  44. 
aggregate,  2. 
alienation  by,  30. 
by  prescription,  5. 
civil,  3. 

common  law,  5. 
creation  of,  4. 
disabilities  of,  7, 
dissolution  of,  18,  22, 
ecclesiastical,  3, 
eleemosynary,  4, 
how  created,  4, 

sued,  7, 
incidents  of  a,  7, 
lay,  3, 

municipal,  24, 
name  of,  7, 
nature  of,  2. 
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Corporation — ront. 

of  London,  85,  82,  651  n. 
origin  of,  4. 
powers  of,  7. 
sole,  2. 
spiritual,  3. 
temporal,  3. 
visitation  of,  19. 
property  of,  10,  11. 

Correction, 

house  of,  138,  139. 

Corroborative  evidence,  550. 

Corrupt  Practices  (Municipal  Elections) 
Act  (1872),  372. 

Cost  of  relief, 

of  pauper,  61,  70. 

Costs, 

bills  of,  243. 

in  county  court,  324,  325. 

generally,  573. 

in  pauper  suits,  574,  575  n. 

in  discretion  of  court,  575. 

otherwise  follow  event.  575. 

out  of  estate  or  fund,  576  n. 

double,  573. 

interest  on,  250. 

agreements  as  to,  243  ct  seq. 

enactments  as  to,  573. 

in  mandamus,  645. 

pauper  suits,  574. 

qua  re  iiiqjedit,  448. 

arbitrations,  292. 

borough  courts,  313. 
of  interrogatories,  546. 
in  replevin,  451. 

qui  tam  action,  574. 
by  or  against  Crown,  624,  634. 
of  particular  issues,  574. 
on  discontinuance,  533. 

petition  of  right,  624. 

specially  indorsed  writ,  574. 
taxation  of,  246. 
certificate  for,  324,  325. 
to  and  from  the  Crown,  634. 

defendant,  573. 
treble,  573. 
when  disallowed,  573. 
no  appeal  as  to,  587. 

Cotton  factories,  197  n. 

Couchant, 

cattle,  277. 


Council, 

of  county  borough,  41. 
the  senate,  4  n. 

Council,  county,  33  et  srq.,  222. 
Council,  district,  48,  162. 
Council,  medical,  227. 

Councillors, 
town,  27. 
county,  34. 

Counsel, 

generally,  305. 

cannot  sue  for  fees,  305. 

fees,      additional      to      solicitors* 

remuneration,  250. 
freedom  of  speech  of,  305. 
privileges  of,  305,  306,  549. 

Counter-claim,  307,  524. 

Country  banks,  260. 

Country  causes,  536. 

Counts, 

in  declaration,  529  n. 

County, 

electoral  divisions,  34. 
electors,  34. 

County  aldermen,  34. 

County  boroughs,  35,  41,  162. 

County  bridges,  42. 

County  council,  33  i-t  seq.,  161. 

County  council  electors,  34. 

County  councillors,  34. 

County  Court  Acts,  317,  318. 

County  courts, 

origin  of,  317. 
circuits  of,  318. 
districts  of,  318. 
judges  of,  319. 
times  for  holding,  318  n. 
jurisdiction  of, 

in  common  law,  320. 
equity,  329. 
1  admiralty,  331. 
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County  courts — c<nit. 

jurisdiction  of — eont. 
in  bankruptcy,  835. 
winding  up,  .'587. 
by  consent,  822. 
ejectment  in,  821,  428. 
interpleader  in,  82-i. 
procedure  in,  825, 
costs  in,  824,  825. 
execution  on,  827. 
judgments  of,  320. 
appeals  from,  828. 
miscellaneous  jurisdiction  of,  838. 
of  sherilV,  810. 
certiorari  to,  450,  663. 
prohibition  to,  64'J  n. 

County  Courts  Act  (1888),  318  ct  seq. 

County  district,  48, 

County  fund,  40, 

County  Juries  Act  (1825),  537. 

County  lunatic  asylums,  125,  126. 

County  of  London, 

administrative,  35. 
of  city,  35. 

County  palatine,  379,  379  n. 

County  police,  83, 

County  rate,  36,  75, 

County  stock,  41, 

Court, 

archdeacon's,  344, 
barmote,  880  n, 
baron,  3o8, 
bishop's,  845, 
borough, 312. 
Christian,  342. 
common  law,  299,  308. 
consistory,  345. 
county,  817  et  seq. 
of  sheriff,  810. 
customary,  808. 
divisional,  886. 
ecclesiastical,  299,  342. 
equity,  299. 
forest,  311  n. 
high,  of  justice,  879, 
hundred,  809. 
in  general,  298  et  seq. 
inferior,  299,  307, 


Court — cant. 
law,  298, 
local,  812. 
London,  812  n. 

Loril  Mayor's,  812  n. 
maritime,  299. 
marshalsea,  811  n. 
martial,  857. 
militiiry,  857. 
not  of  record,  299, 
74?*/  2)rtns,  388. 
of  admiralty,  877, 
appeal,  887, 

appeal  in  cliuncery,  887, 
archdeacon,  844. 
archbishop,  845. 
arches,  845. 
assize,  881. 

bankruptcy,  874,  377, 
bishop,  845. 
chancery,  361, 

of  Durham,  380. 
Lancaster,  380. 
York,  34G, 
chivalry,  357. 

commissioners  of  sewers,  814. 
common  pleas,  871, 
conscience,  317. 
delegates,  848. 
divorce,  377. 
exchequer,  372. 
exchequer  chamber,  371, 
great  sessions  in  Wales,  311  n. 
high  commission,  848  n, 
hustings,  312  n, 
judicature,  supreme,  360  et  seq. 
passage,  Liverpool,  388. 
county    palantine   of    Durham, 

379,  388, 
peculiai's,  846. 
probate,  877. 
piedjnmdre,  311  n. 
policies  of  insurance,  311  n, 
queen's  bench,  8(»9, 
record,  299,  818. 
requests,  317. 
sheriff,  310. 
survey,  174. 
wards  and  liveries,  626. 
the  counties  palatine,  379, 

duchy  chamber  of  Lancaster, 

879  n . 
marshalsea,  311  n. 
stannaries,  840. 
universities,  356, 
palace,  811  n. 
palatinate,  379, 
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Court — eont. 

provincial,  345. 
prize,  376. 
spiritual,  342. 
superior,  2!)1),  300. 
supreme,  3()(). 
university,  356. 

Court  fees,  360  n. 

Court  of  Appeal,  360,  387. 

Court,  payment  into,  416,  472,  477,  526, 
530. 

Covenant, 

action  on,  397,  455,  497. 

Covert,  pound,  283  n. 

Coverture, 

not  a  disability,  489  n. 

Credibility, 

of  witness,  547. 

Credit, 

representations  as  to.  453,  454. 

Crew, 

discharge  of,  171. 
engagement  of,  175. 

Crime  and  civil  injury, 
distinguished.  270. 

Criminal  conversation, 
action  for,  460. 

Criminal  information,  633. 

Criminal  lunatics,  132. 

Criminating  questions,  549. 

Cross  appeal,  588  n. 

Cross-examination,  551. 

Crown, 

as  visitor  of  corporations,  20,  21. 
consent  of,  6. 
debts  owing  to,  628. 
information  on  behalf  of,  633. 
injuries  by  the,  621. 
injuries  to  the,  624. 
limitation  of  actions  by,  487. 
remedies  against,  621,  622  n. 
none  for  tort,  622  n. 


Crown  office, 

in  chancery,  363  n. 

common  law,  373,  374. 

Crown  property, 
rating  of,  70. 

Crown  side,  370. 

Crown  suits,  624,  635. 

Cruelty,  612. 

Curies  Christianitatls,  342. 

CustodicL  leg  is, 
goods  in, 277. 

Custody, 

of  idiots,  136,  137. 
infants,  462,  463. 
lunatics,  132. 
prisoners,  141,  142. 

Custom, 

proof  of,  556. 

Customary  Court,  308. 

Customary  services, 

subtraction  of,  438. 

Customs  of  London,  410. 

Cy-pres, 

doctrine  of,  86. 


Dairies,  198  n. 

Damage  feasant,  273,  275,  440. 

Damages, 

action  for,  401. 
assessment  of,  568. 

in  admiralty,  619. 
enquiry  as  to,  568. 
excessive,  567. 
for  adultery,  461,  610. 

collision,  618. 

death,  403,  405. 

unlawful  distress,  286,  432. 

seduction,  465. 
in  case  of  shipping  casualty,  182, 
183. 

divorce, 

settlement  of,  610. 
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Damages — eont. 

in  dower,  421?,  124. 

quarr  'niipnJit,  44S. 
no  costs,  where  no,  574. 
originally  inehuled  costs,  578. 
nominal.  S'J1>. 
remote,  401. 
special,  400,  410,  465. 
to  things  personal,  451, 

Damimm  absque  injuria,  401,411. 

Dancing  and  music  licences,  IDS  n. 

Dangerous  animals,  408. 

Darraign  continuance, 
plea 2)His,  528  n. 

Darreign  presentment, 
assize  of,  443. 

Dartmoor, 

prison  at,  143  n. 

Day  industrial  schools,  123. 

Dead  bank  notes,  259. 

Dean,  2. 

Dean  of  the  arches,  345  n. 

Death, 

certificate  of,  267, 

Death  by  negligence, 
action  for,  403,  405. 

Death  of  parties, 

pending  action,  523  n,  579. 

Deaths, 

registration  of.  267. 

De  ioiiis  asportatis,  451. 

Debt, 

action  for,  397,  450,  497, 
for  rents,  438,  456. 
information  of,  633. 
on  penal  statute,  498. 

Debtor, 

absconding,  518,  576  n. 
examination  of,  585, 

Debtors  Acts  (1869,  1878),  239, 
518,  576. 


327, 


Debts, 

by  judgment,  299,  628. 

simple  contract,  496. 

specialty,  497. 
crown,  ()28. 
of  corporation,  15,  31. 

record,  628. 

Deceased  body, 

dissection  of,  232. 

Deceit, 

generally,  453. 
writ  of,  586  n. 

Decern  tales,  543. 

Declaration, 

in  action  generally,  521. 

ejectment,  425  n. 

lieu  of  oath,  548,  549. 

prohibition,  619. 
of  legitimacy,  485. 
solemn,  5 18. 

De  contumace  capie/ido,  355. 

Decree,  absolute,  616. 
nisi,  616. 

revocation  of,  615,  616. 

Decree  in  equity,  597. 

Dedication, 

highways  by,  146,  147. 

De  ejcctio>ieJiinn(r,  writ,  396. 

De  excommunicato  capiendo,  355. 

Defamation, 

generally,  409. 
suits  for,  349  n. 

Defamatory  libel,  411. 

Defamatory  words,  409,  410. 

Default, 

judgment  by,  514. 
of  appearance,  514,  515. 
in  admiralty,  618. 
chancery,  593. 
pleading,  523. 
in  admiralty,  618. 
chancery,  595. 
appearance  at  trial,  589  n. 

Default  summons,  325. 
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Defective  appointments,  475. 
leases,  47.'). 

Directum, 

challenge  jf^/vy^Cci",  541. 

Defence,  statement  of,  523, 

Defence  of  self,  271. 

Defences, 

dilatory,  523. 

on  the  merits,  524. 

further,  528. 

in  probate  action,  606  et  seq. 

peremptory.  523. 

special,  in  county  court,  325, 

Defend, 

leave  to,  513. 

Defendant, 

costs  to,  573. 

in  quarr  imjiedit,  448. 
quitting  England,  518, 
service  on,  509. 

Defensive  allegation,  353. 

Deferred  annuities,  93. 

Deforcement, 

ouster  by,  420. 

Deforciant,  421, 

Degrees, 

none,  of  secondary  evidence,  555. 

Dehomine  rejjlcg'uuido,  654  n. 

Delay, 

unreasonable,  612. 

Delegates, 

court  of,  348. 

Delictum, 

cliallenge  irroptcr,  542, 

Delivery  of  bill, 

by  solicitor,  243,  246. 

Delivery  of  conclusion,  618. 
Delivery  of  pleadings,  521,  531. 
Delivery  of  statement  of  claim,  521. 
Delivery,  writ  of,  578. 


Demand  and  refusal,  452. 

Demand  of  possession,  427. 

De  medietate  limjuce, 
jury,  540  n. 

Demurrer, 

allowance  of,  530, 
argument  of,  530, 
decision  on,  530. 
general,  522  n, 
special,  522  n. 
to  evidence,  560  n. 

Demurrer  book,  530, 

Denial, 

modo  ct  for  til  a,  532. 
of  debt,"  532. 

Denison's  Act,  118. 

Dentists,  233, 

Dentists'  register,  233. 

De  odio  et  atia, 
writ,  654  n. 

Departure, 

in  pleading,  527, 

Depasturing, 

injury  by,  440,  441, 

Deposit  in  savings  bank, 
by  married  woman,  90, 

a  minor,  90, 
generally,  88, 

Depositions, 

of  witnesses,  546. 

Deprivation, 

of  possession,  422,  490. 
sentence  of,  354. 

Deptford  Strond, 

Trinity  House  of,  176. 

Deputy, 

of  county  court  judge,  319  n, 

registrar,  319  n, 
judge  of  borough  court,  313. 
registrar  of  births  and  deaths,  266. 

Derivative  settlement,  52. 

Descent  cast,  423, 
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Desertion, 

of  scaiiicn,  173. 
wife,  61,  62,  612. 

Destitute  poor,  57,  57  n. 

Detainer, 

of  goods,  451. 

the  freehold,  420. 
person,  418. 

Detinue, 

action  of,  :?i)7,  452,  457. 
execution  in,  452,  457. 

De  vici7ict(), 
jury,  540  n. 

Devon, 

Stannaries  of.  840,  .341. 

Diem  clausit  extremn»i,  632. 

Dilapidations,  352,  438. 

Dilatory  pleas,  523. 

Diploma,  medical,  229,  231. 

Direct  evidence,  557. 

Directions, 

summons  for,  516. 

Directors, 

of  companies,  14,  16. 

convict  prisons,  141,  143. 

Disabilities, 

of  solicitors,  240. 

Disability, 

rights  of  persons  under,  489,  495. 

Disbursements,  245. 

Discharge, 

of  jury,  559. 

lunatics,  131,  136. 
rule  nisi,  616. 
pleas  in,  524. 

Discharged    Prisoners'    Aid     Society, 
98  n. 

Discontinuance, 
of  action,  533. 
ouster  by,  421,  422. 


Discovery, 

by  corporations,  9  n. 

interrogatories,  546. 
none  against  crown,  624  n. 

Discretion, 

as  to  costs,  575. 

Discretionary  bars, 
to  divorce,  612. 

Diseases  Prevention  Acts,  193,  197  n. 

Disentailing  deed, 

rectification  of,  482. 

Disorderly  persons,  62. 

Disparaging  words,  410. 

Dispensation, 

in  pharmacy,  225. 

Displacing  right,  421. 

Dispossession,  420,  490. 

Disputes, 

settled  by  arbitration,   90,  97,  99, 
289,  291,  563. 

Disqualification  of  judge,  74. 

Dissection, 

after  execution,  232. 
of  dead  bodies,  232. 

Disseisin, 

ouster  by,  420. 

Disseisox", 

entry  upon,  272. 

Dissenters, 

charities  of,  87. 

Dissenters'  Chapels  Act,  87. 

Dissolution. 

of  corporation,  18,  22. 
friendly  society,  98. 
benefit  building  society,  99. 

Distrained  goods, 
rescue  of,  283. 

Distraining,  174. 
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Distress, 

by  certified  bailiff,  281. 
excessive,  282. 

exemptions  from,  275  ct  scq. 
for  damage  feasant,  273,  275,  440. 
poor  rate,  275  n. 
rent,  274. 
services,  283. 
illegal,  28(5,  432. 
impounding  of,  283. 
infinite,  283. 
irregular,  286,  432. 
no  action  where,  275,  286. 
of  cattle  trespassing,  273,  275,  440. 
fixtures,  278. 

goods  taken  in  execution,  277. 
lodger's  goods,  276. 
cattle  of  stranger,  277. 
sale  of,  280. 

under  Acts  of  Parliament,  275  n. 
Agricultural  Holdings  Act, 
280. 
where  it  lies,  274. 
limitation  of  time  for,  489. 

Distress  Amendment  Act  (1888),   279. 

Distributions, 

statute  of,  89. 

District,  bankruptcy,  335  n. 

District  board  of  health,  194, 

District  couiuil,  48,  162. 

District  county  courts,  318, 

District  fund,  156. 

District  highway,  155, 

District  registries,  505  n. 

District,  school,  102. 

District  surveyor, 

of  highways,  152,  156. 

Distringas. 

in  detinue,  578. 

on  Bank  of  England,  599. 

to  coni])el  appearance,  518,  576  n. 

notice,  599. 

Disturbance, 

injury  of,  439. 
of  common,  440. 


Disturbance — cunt. 
of  fishery,  442. 
franchise,  439. 
patronage,  443, 
tenure,  442. 
ways,  442, 

Disturnpiked  roads,  150,  151, 

Diversion, 

of  highway,  154, 

Divisional  courts, 

constitution  of,  386,  387,  637  n, 
appeal  from,  387. 

Divisions, 

of  High  Court,  384. 

Divorce, 

petition  for,  609. 
damages  in,  461,  616. 

Divorce  division,  385. 

Documents, 

inspection  of,  552,  553. 
production  of,  552,  553. 

injuries  done  by,  408, 

Domicile, 

for  divorce,  613, 

Doors,  breaking  of,  282,  580, 

Double  costs,  573, 

Double  rent,  428, 

Double  value,  427, 

Dower, 

deforcement  of,  420,  421. 
judgment  in,  423, 
unde  nihil  liahct,  423, 
writ  of  right  of,  396,  423. 

Drainage  districts,  315. 

Drivers, 

of  public  carriages,  200,  201. 

Droitural  actions,  422. 
Druggists,  226, 
Drunkards,  124. 
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Dublin, 

port  corporation,  170,  180. 

Duces  tecum,  5-15. 

Duchy  Court, 

of  Lancaster,  379  n. 

Dues,  lighthouse,  181, 

Dungeness,  177. 

Duplex  querela,  44-1. 

Duplicate  memorandum, 
of  appearance,  513. 

D  urham, 

courts  palatine  of,  379,  388. 

appeal  from.  388. 
university  of,  83. 

Duties, 

on  ships,  164,  165. 

Dying  with  the  person,  403,  579, 


E. 

Earl  Marshal,  357. 

Early  trial,  619. 

East  India  Company,  166  n. 

East  India  trade,  166  n. 

Ecclesiastical, 

assessors,  348,  393. 

charities,  45. 

corporations,  3, 

courts,  342. 

dues,  350. 

wrongs,  348. 

registration  of  baptisms,  263. 

Economy,  social, 
laws  of,  1, 

Education, 

department,  103,116. 

memorials  to,  116. 
parliamentary  grants  for.  115. 
the  laws  relating  to,  101  et  seq. 
under  the  poor  law,  117. 

Effect  of  evidence,  557. 


EjectUme  Jirvuc,  dr,  424. 

Ejectment,  action  of, 

between  landlord  and  tenant,  426. 

generally,  39(i,  424. 

old,  425  n. 

new,  425. 

in  county  courts,  321,  428. 

in  equity,  491. 

no,  by  Crown,  624  n. 

Election, 

of  cor])<)rators,  10. 
school  boards,  102. 

Elective  drainage  districts,  315. 

Electoral  divisions, 
of  county,  34. 

Electors, 

of  College  of  Physicians,  227. 
county  council,  34. 

Electric  lighting,  198  n. 

Electric  telegraphs,  6  n. 

Eleemosynary  corporations,  3,  4,  84. 

Elegit, 

writ  of,  generally,  583. 

not  now  available  for  goods,  584. 

registration  of,  576,  577. 

sale   of    judgment    debtor's    land 

under,  584. 
tenant  by,  583  n. 

Elementary  education. 
Acts  regarding.  101. 
school  board,  102. 
schools  for,  112. 

Elisors,  540  n. 

Ellesmere,  Lord,  367. 

Emigrant  ships,  207. 

Emigration, 

of  paupers,  75, 

Employers'  Liability  Act  (1880),  338, 
404,  405, 

Encroachments, 

on  highway,  154, 

Endemic  diseases,  188,  190. 
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Endowed  schools, 

Acts  regarding,  107. 
commission,  107. 
regulation  of,  108. 
subject  to  Charitable  Trusts  Acts. 
109. 

Engineers'  certificates,  171. 

England,  Bank  of,  257  et  seq. 

English  channel, 

pilotage  district,  178. 

Enquiry,  writ  of,  568. 

Entering  cause, 
for  trial,  537. 

Enticing  away, 
servant.  463. 
wife,  -160. 

Entire  contract,  242. 

Entry, 

actual,  on  lands,  429. 

against  interest,  556. 

by  landlord,  426. 

first  accrual  of,  489,  490, 

forcible,  273. 

in  books  of  banker,  262,  555. 

parish  books,  555  n. 

stewards'  books,  556. 
justifiable,  431. 
on  lands,  272,  429. 
peaceable,  272. 
right  of,  423. 
writ  of,  423. 

Entry  for  trial,  537. 

Entry  of  judgment,  568. 

Epidemic  disease,  198  n. 

Equalisation  of  rates,  197  n. 

Equitable  jurisdiction. 

of  county  court,  329,  330. 
Exchequer,  373. 

Equitable  relief, 

rectifying  disentailing  deeds,  475. 

settlements,  475. 
to  appointees,  475. 

lessees  475. 
under  statutes,  476,  476  n. 
by  appointment  of  receiver,  599. 


Equitable  waste,  471. 

Equity, 

charge  in, 583,  584. 

in  county  court,  329. 

jurisdiction  of,  473. 

relation  of,  to  law,  467. 

relief  given  by,  475  et  scq. 

of  a  statute,  468. 

statutes  of  limitation  in,  491. 

Equity  and  law, 

fusion  of,  4  71,  472. 
generally,  467. 

Equity  follows  law,  469,  470. 

Equity  side, 

of  Exchequer,  373. 

Error, 

in  fact,  587  n. 

law,  587  n. 

the  Exchequer  Chamber,  587. 

the  House  of  Lords,  392. 
now  appeal,  392,  587. 
proceedings  in,  abolished,  392. 
writ  of,  587  n. 

Escape, 

from  prison,  138. 

Essence  of  a  contract,  472. 

Estate, 

settlement  by,  59. 

Estate  duty,  38. 

Estate  tail, 

statutes  of  limitation  applicable  to, 
491. 

Estoppel,  297,  526,  526  n. 

Estovers,  436. 

Ustrepement, 

writ  of,  437  n. 

Eton,  83,  108. 

Eundo,  morando,  et  rcdeundo, 

freedom  of    witness  from    arrest, 
545. 

Evidence, 

Acts  amending  law  of,  547. 
admissibility  of,  553. 
at  trial,  544. 
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Evidence — ciuit. 

in  ciiancery,  596. 

divorce,  014. 
bankers'  books,  555. 
confined  to  point  in  issue,  553. 
demurrer  to.  560  n. 
effect  of,  557. 
in  chancery,  595,  596. 
of  a  child,  547. 

bad  character,  551,  552. 
husband,  547,  548. 
interested  persons,  547. 
parties  to  the  cause,  547. 
wife,  547,  548. 
on  commission,  545. 
request,  545  n. 
trial,  544. 
perpetuation  of,  484. 
varieties  of, 
best,  553. 

circumstantial,  557. 
documentary,  554. 
hearsay,  555. 
parol,  544. 
positive,  557. 
primary,  553. 
rebutting,  551. 
secondary,  555. 
written,  546. 
weight  of,  557. 
when  by  affidavit,  546,  609. 
none  required,  552,  553. 
viva  voce,  544. 

Examination, 
cross,  551. 
in  chief,  550. 
of  witnesses,  549,  550. 
re-examination,  551. 

Examinations, 
final,  286. 

intermediate,  236  n. 
of  apothecaries,  225. 

articled  clerks,  236. 

dentists,  233. 

lunatics,  127. 

physicians,  223. 

surgeons,  223. 
preliminary,  236  n. 

Exception, 

to  record,  560. 
ruling,  609. 

Exceptions, 

bill  of,  560. 

Excessive  damages,  567. 
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Excessive  distress,  282,  283. 

Exchequer, 

court  of,  372. 

jurisdiction  of,  373,374. 

origin  of,  372. 

proceedings  in  error  from,  374. 

receipt  of,  373. 

usurpation  of,  373  n. 

Exchequer  Chamber,  371. 

Exchequer    contribution    account,   38, 
129. 

Exchequer  division,  385. 

Excise  licence,  214. 

Exclusive  jurisdiction,  473. 

Excommunication, 

as  for  contempt,  355. 
varieties  of,  354. 

Ex  contracht,, 
actions,  396. 

Ex  delicto, 

actions,  396. 

Execution, 

against  goods,  577. 

lands,  577,  578. 
arrears  of  rent  upon,  278. 
hy  fieri  facias,  580. 

elegit,  583. 

sequestrari  facias,  582. 
in  action  to  recover  land,  578. 

Chancery  Division,  598, 

civil  cases,  576  et  seq. 

county  court,  327  et  seq. 

detinue,  578. 
leave  to  issue,  579. 
renewal  of,  579. 
stay  of,  588. 

to  enforce  judgment,  576. 
of  inferior  courts,  313. 
to  obtain  specific  delivery  of  goods. 

578. 
by  delivery  of  possessions,  578. 
what  may  be  taken  in,  581. 
where  binding  on  goods,  577. 
lands,  577. 

Executor, 

actions  by  and  against,  403,  404. 
retainer  by,  295. 

Executor  de  son  sort,  295. 
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Exemplary  damages,  465. 

Exempt  benefices,  346. 

Exempted  ships,  177,  178. 

Exemptions, 

from  taxation,  25. 

stamp  duties,  99. 
distress,  279  et  seq. 
rates,  70. 
serving  on  juries,  537. 

as  overseers,  69  n. 
tolls,  159. 
of  burgesses,  25,  32. 

Ex  officio, 

judges,  .388. 
guardians,  56,  75. 
oatL,  353  n. 

Exoneration  of  land, 

from  crovra  debt,  630. 

Ex  parte  motion,  637. 

Expenses, 

of  parish  council,  48,  49. 
reformatory  schools,  120. 
industrial  schools,  122. 
highway  boards,  156,  160. 
school  board,  107. 
witnesses,  545. 

Explosives,  198  n. 

Express  colour,  526  n. 

Extent, 

efPect  of,  629. 
writ  of,  628,  629. 
in  aid,  631. 

chief,  629,  631. 

Extinguishment  of  right,  500. 

Extracts,  certified,  555. 

Extraordinary  traffic,  156. 
expenses,  156. 

Extra-parochial  places,  67. 

Extrinsic  objection, 
to  award,  292,  293. 

Eyre, 

justices  in,  381. 


Faciendum  et  recipiendum, 
habeas  ad,  654  n. 

Facilities,  railway,  204. 

Fact, 

admissions  of,  553. 
presumption  of,  557. 
error  in,  587  n. 
issue  of,  520,  595. 

Factories,  198  n. 

Fair, 

disturbance  of,  434. 
right  to  hold,  435. 

Fair  comment,  414. 

False  claim,  561. 

False  entry, 

in  register,  253. 

False  imprisonment,  418,  419. 
False  judgment,  309. 
False  return,  644,  645. 
False  Terdict,  558  n,  586  n. 
Fares,  railway,  205,  205  n. 

Favour, 

challenge  to  the,  540,  542. 

Fealty, 

subtraction  of,  438. 

Fees, 

barrister's,  305,  305  n. 
special  contracts  as  to,  305  n, 
court,  360  n. 
physician's,  230. 
school,  104,  119. 
solicitor's,  243  et  seq. 

Fellows, 

of  the  college  of  surgeons,  224. 

Felony  Act  (1870),  626. 

Females, 

as  municipal  voters,  27  n. 
lunatics  being,  132  n. 
as  licentiates,  228. 
jurors,  541  n. 
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Fences  of  railwa)'s,  204. 

obligation  to  repair,  277. 

Feoffment, 

tortious  operation  of,  422. 

Fera:  nntiirce, 
animals,  275. 

Ferries,  439. 

Fiat, 

for  libel  prosecntion,  213. 
petition  of  right,  G24. 

Fictions,  371  n,  373  n. 

Fieri  facias, 

writ  of,  generally,  580. 

what  may  be  seized  under,  581. 

Final  examination,  236. 

Final  judgment,  569. 

Final  process,  506  n. 

Finance  committee, 

of  county  council,  41. 

Finding, 

on  Crown  inquest,  625,  626. 
when  no,  necessary,  453. 

Fining, 

for  contempt,  300. 

Fire, 

damage  by,  436. 

Firma  iurgi,  24  n. 

Fisheries, 

laws  as  to,  184. 

treaties  concerning,  186, 187  n. 

sea,  187. 

fresh-water,  186,  187. 

Fishery, 

disturbance  of,  442. 

Fishing  boats, 

liquor  traffic,  185  n. 
register,  167. 

Fixtures, 

distress  of,  278. 
waste  as  regards,  436. 

Fleet  marriages,  269. 


Flotsam,  jetsam,  and  ligan,  374. 
Following  event,  575. 
Food  and  water,  284. 

Force, 

injuries  with,  273,  397,  397  n. 

Forcible  detainer,  451. 

Forcible  entry,  273. 

Forclosure, 

action  of,  594. 

Foreign  attachment, 
custom  of,  519. 

Foreign  practitioners,  228. 

Forest  courts,  311  n. 

Foretooth, 

depriving  of  a,  406, 

Forfeiture, 

inquest  to  ascertain,  625,  626. 
of  franchises,  23. 

Forgery, 

of  entry  In  register,  253. 

Formal  demand, 
of  rent,  427. 

Formedon,  423. 

Forms  of  actions,  394,  395. 

Fornication,  348  n. 

Founder, 

of  a  corporation,  20. 
charity,  84. 

Franchise, 

disturbance  of,  439. 
lying  in,  287. 
forfeiture  of,  650. 
ouster  of,  651. 

Fraud, 

generally,  454. 

time,  when  a  bar  in  case  of,  491, 
492. 

Fraudulent  removal,  281,  282. 
Fraudulent  representation,  454. 
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Freedom, 

of  a  borough,  31,  32. 
honorary,  32. 

Treedom  from  arrest,  241,  545. 

Freedom  of  speech, 
of  counsel,  305. 

Freehold  rents, 
debt  for,  456. 

Freeholders, 

in  court  baron,  308. 

sheriff's  county  court,  310. 

Freeman,  26. 

Freeman's  roll,  31. 

Free  schools,  104,  119. 

Free  trade,  164,  164  n. 

Freight, 

the  mother  of  wages,  172. 

Fresh  articles,  235  n,  239. 

Freshwater  fisheries,  186,  187. 

Friendly  societies. 

Acts  regarding,  94. 
dissolution  of,  98. 
registrar  of,  96. 
secessions  from,  97. 

Fruit-pickers'  lodgings,  198  n. 

Fulham, 

prison  at,  143  n. 

Full  court, 

of  divorce,  615. 

Fund, 

of  borough,  30. 
savings  banks,  89. 
unions,  57. 

Funds, 

charging  in  execution,  584. 
in  court,  rules  as  to,  360  n,  479 

Furious  driving,  201. 

Further  consideration,  565,  597. 

Further  defence,  528. 


Further  reply,  528. 

Fusion  of  law  and  equity,  361. 

Future  costs,  243. 

G. 

Gain,  companies  not  for,  14  n. 

Gaol  delivery, 

commission  of,  383. 

Gaoler, 

liability  of,  for  escape,  138. 

Gaols,  138, 139. 

Garnishee,  585. 

Gas  companies,  198  n. 

General  annual  licensing  meeting,  215. 

General  board  of  health,  194. 

General  costs, 

of  action,  574. 

General  council, 

of  medical  education,  227. 

General  county  purposes,  40. 

General  demurrer,  522  n. 

General  issues,  524. 

General  lighthouse  authorities,  180. 

General  Medical  Council,  227. 

General  order  as  to  costs,  248. 

General  poor  law  rules,  55. 

General  register  office, 
for  seamen,  175. 

births  and  deaths,  266,  269. 

Genoa, 

bank  of,  253. 

Gilbert's  Act,  52,  52  n,  56. 
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Gild,  6  n,  24. 

Gilda  mercatoria,  G. 

Goldsmiths,  253. 

Goods, 

of  corporation  aggregate,  10. 
sale  of,  actions  on,  456. 
operation   of    judgment    on,   580, 
581. 

Governing  body, 
of  school.  111. 
charity,  84. 

Government  annuities,  93. 

Government  trains,  205  n. 

Grammar  schools, 

regulation  of,  107. 

Grand  assize,  424. 

Grants,  parliamentary, 
for  education,  115. 

Great  sessions, 

in  Wales,  311  n. 

Grocers'  licenses,  220. 

Grounds  for  new  trial,  566,  567. 

Growing  crops, 

taken  in  distress,  279. 

execution,  581. 

Guarantee, 

action  on,  458. 

companies  limited  by,  16  n. 

Guardian, 

ad  litem,  301,  513,  519. 
injuries  to,  462. 
poor  law,  53,  56,  67,  75. 
ex  officio,  56. 

Guild  merchant,  6,  24. 

Guildhall,  6  n. 

Guilds,  24. 

Guilty,  plea  of  not, 

by  statute,  524,  532. 

Gymnasium,  198  n. 


H. 

Habeas  corpus, 

Acts  regarding,  658  et  seq. 

to  colonies,  655. 

cum  causd,  655. 

writs  of,  653  et  seq.,  654  n. 

discretion  in  grant  of,  656. 

Habitual  drunkards,  124. 

Hackney  carriages,  198  n,  200. 

Hanaper  office,  363  n. 

Handwriting, 

witness  to,  554. 

Harrow  School,  107. 

Hay  and  straw, 

sale  of,  on  execution,  581. 
distraining  on,  279. 

a  second  time,  581. 

Headmasters,  108,  112. 

Head  of  corporation,  10. 

Health, 

injuries  affecting,  408. 

laws   relating  to   the  public,    188 

et  seq. 
of  seamen,  177. 
public,  195  et  seq. 

Hearsay, 

admission  of,  556. 
exclusion  of,  555. 

Hebdomadal  council,  3  n. 

Heir, 

before  entry,  429. 

Heralds, 

office  of,  358. 
visitations  by,  358. 

Heriots, 

seizure  of,  287. 

High  commission, 
court  of,  348  n. 

High  court, 

divisions  of,  384. 
judges  of,  377. 
of  admiralty,  374. 

chancery,  361. 

justice,  379. 
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High  judicial  office,  391,  391  n. 

Higher  scale,  costs, 

in  county  court,  325. 

Highway  Acts,  151. 

Highway  district,  152. 

Highway  rate,  151, 

Highways, 

alteration  of,  154. 
board  of,  152. 
by  dedication,  146,  147. 
district,  152. 
diversion  of,  154. 
in  general,  146. 
repair  of,  147  et  seq. 
surveyors  of,  151. 

Hiring  and  service, 
settlement  by,  61 

Hoardings,  70. 

Hogs, 

when  a  nuisance,  433. 
not  commonable,  440. 

Holding  over, 

by  tenant,  421,  427. 

Home  secretary, 

his  jurisdiction  as  to  prisons,  142. 

Honorarium, 

of  counsel,  305. 
physicians,  230. 

Honorary  freedom,  32. 

Honoris  respectum, 
challenge  for,  541. 

Horseflesh,  198  n. 

Hospitals, 

visitors  of,  20. 
for  the  poor,  76. 
registered  for  lunatics,  135. 
isolation,  197  n. 

Hours, 

for  licensed  houses,  217,  220. 

House  of  correction,  138,  139. 

House  of  lords, 

as  ultimate  court  of  appeal,  390, 
391. 


Houses  of  public  entertainment,  215, 
219  n,  220. 

Hundred  court,  309. 
of  Salford,  310. 

Hundredors,  540  n. 

Hunting  beasts  of  prey,  431. 

Husband, 

injuries  to,  459  et  serj. 

Husband  and  wife, 
in  workhouse,  68. 
relation  of,  4.59. 
evidence  of,  547,  548. 

Hustings, 

court  of,  312  n. 

Hypothetical  tenant,  72. 


I. 

Idiots,  136. 

Idiots  Act  (1886),  137. 

Idle  and  disorderly  persons,  62. 

Idle  and  sturdy,  50. 

Illegal  combination,  96. 

Illegal  corporation,  13. 

Illegal  removal,  65. 

Immediate  annuities,  93. 

Immediate  extent,  629. 

Impar,  289. 

Impeachment  of  waste,  437. 

Imperator,  289. 

Implements  of  trade. 

not  distrainable,  279,  280. 

Implied  contracts,  456. 
Impounding  cattle,  273. 
Impounding  distress,  273,  283. 
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Imprisonment, 

for  contempt,  300. 

debt,  ."ilS,  r)7t>  n. 
not  now  a  disability,  498. 
under  process  of  county  court,  252, 
317. 

Imprisonment,  false,  418,  419. 

Ill  camera,  615. 

Inclosiu-e, 

of  common,  441. 

Incontinency, 

suits  for,  349  n. 

Incorporated  Law  Society,  238,  252. 

Incorporation, 

certificate  of,  14. 
power  of,  5. 

Incorporeal  hereditaments, 
ouster  from,  420. 

Indecent  or  blasphemous,  213. 

Indexing  registers,  268. 

India  trade,  166  n. 

Iniicavit, 

writ  of,  351. 

Indictment, 

for  non-repair  of  highway,  149. 
of  a  corporation,  8. 

county,  149. 

parish,  149. 

Individual  liability,  8. 

Indorsement  of  claim,  507,  605. 

Indorsements, 

on  writ  of  summons,  507,  605. 

Industrial  schools,  120,  123. 

Industrial  societies,  98. 

Inebriates  Acts,  124,  198  n. 

Inebriate  reformatories,  125, 
state,  125  n. 
certified,  125  n. 

In  facie  curice,  300. 


Infamous  persons, 
evidence  of,  547. 

Infants,  custody  of,  462,  463. 

Infectious  disorders,  190,  191,  197  n. 

Inferior  courts, 

under  Judicature  Acts,  307,  314. 
executions  of,  328. 
prohibition  to,  647,  649  n. 
varieties  of,  308. 

Infinite  distress,  283. 

fnformd  pauperis, 
suing,  574. 

Information, 
civil,  633. 
criminal,  633. 

in  the  nature  of  a  quo  ivarranto, 
652, 

chancery,  652,  653. 

ecclesiastical  court,  354. 

exchequer,  633. 

rem,  634. 
of  debt,  633. 

intrusion,  488  n.,  633. 
on  penal  statute,  498,  633. 
limit  of  time  for,  653. 

Informer,  common,  459,  498,  634. 

Infringement, 

of  copyright,  455. 
patent  right,  455. 
trade-mark,  455. 

Inhabitancy, 

settlement  by,  59. 

Inhabitant, 

rateability  of,  70. 

Inhabitants,  incorporation  of,  11. 

Injunction, 

mandatory,  483. 
prohibitory,  483. 
to  stay  legal  proceedings,  484. 

nuisances,  638. 

waste,  437. 
under  Judicature  Acts,  483. 

Injuria  cum  damjio,  400. 

Injuria  sine  davino,  399,  401,  411. 

Injuries  affecting  Crown,  625. 
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Injuries,  civil, 
to  child,  462. 
health,  408. 
liberty,  418. 
life  40.-), 
limbs,  405,406. 
personal  rights,  405. 
public  rights,  465. 
reputation,  40!). 
rights  in  private  relations,  459. 
public  relations,  465. 
of  property,  419, 
servant,  463. 
things  personal,  448. 

real,  419. 
ward,  462. 
wife,  459. 
varieties  of,  465. 

Inland  Revenue, 
Board  of,  260. 

In  misei-ioordid,  561. 

Inns,  214. 

Innuendo,  412. 

Inoculation,  190,  191. 

In  personam,  319,  617. 

In  plena  comitatu,  310. 

Inquest  of  office,  625. 

Inquiry, 

writ  of,  568. 

Inquiry  and  report, 
of  referee,  562. 

Inquisitio  2wst  vwrtem,  625. 

Inquisition  of  office,  625,  626. 

In  rem,  395,  616. 

Insane, 

criminals,  132. 
paupers,  36,  126. 
persons,  128  et  seq. 

Insolvent  estates, 

administration  of,  477. 

Inspection, 

l»y  jury,  539  n. 
of  documents,  552. 

property,  639. 
trial  by,  535  n. 


Inspections, 

of  anatomical  schools,  233. 
mines,  197*n. 
prisons,  141, 
public  houses,  216,  217. 
railways,  203. 

Inspectors, 

poor  law,  56. 
charities,  80. 
prisons,  141. 
railways,  203. 
sanitary,  193. 
savings  banks,  93. 
reformatory  schools,  119. 
schools  of  anatomy,  233. 
their  certificates,  106. 

Instalments, 

order  to  pay  by,  327. 

Insurances,  93. 

Interest, 

arrears  of,  493. 
awarded  by  jury,  559  n. 
on  costs,  250. 

deposits  in  savings  banks,  92. 

Interest  reifublicce, 

ut  sit  finis  litiuin,,  486. 

Interested  witness,  547. 

Interim  orders,  638. 

Interlocutory, 

appeals,  587,  589,  591,  637  n. 
applications,  636. 
judgment,  515,  568. 
mandamus,  483,  639. 
orders,  568,  638. 

Intermediate  education,  110. 

Intermediate  examination,  236  n. 

Interments,  197  n.,  264. 

International, 

trading  regulations,  164. 

Interpleader, 

appeals  in,  640. 

generally,  639. 

in  county  court,  324. 

removal  of,  into  county  court,  640.. 

Interrogatories,  546. 
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Intervention, 

by  Queen's  proctor,  fil.".,  (UG. 
in  Admiralty  action,  f.18. 
probate  action,  (JUS. 

Intoxicating  Liquors  Licensing  Acts 
2U,  215. 

Intrusion, 

information  of  488  n. 
ouster  by,  420. 

Investments, 

in  savings  banks,  !)1 . 
by  trustees,  479,  479  n. 

Ireland, 

removal  of  pauper  to,  63. 

Koyal  College  of  Physicians,  232. 

Irish  fisheries,  186. 

Irish  lights,  commissioners  of,  180. 

Irregular  distress,  280,  432. 

Irrelevant  evidence,  553. 

Irremovability, 

status  of,  51,  66. 

Isle  of  Man,  63,  180. 

Isolation  hospitals,  197  n. 

Issue, 

banks  of,  255. 

department  of  bank,  257. 

of  Bank  of  England  notes,  257, 

Issue,  joinder  of,  527,  528. 

Issues, 

evidence  coniined  to,  553. 
general,  524. 
in  fact,  520,  595. 
law,  520,  595. 
preparation  of,  536. 
raising  of,  520. 

Itinerant  justices,  381. 


Jactitation  of  marriage,  417. 
Jersey,  63. 


Jetsam,  374. 

Jews, 

charities  of,  85. 

Joinder, 

in  demurrer,  530. 
of  issue,  527,  528. 

Joining  causes  of  action,  529. 

Joint  committee, 

for  licensing  purposes,  219. 
of    quarter    sessions    and   county 
council,  39,  40. 

Joint  debtors,  288,  497. 

Joint  demands, 

accord  and  satisiaction  in  case  of, 
288,  289. 

Joint-stock  banks,  260. 

Joint-stock  companies,  12. 

Judex,  301. 

Judge, 

at  chambers,  636,  636  n. 

trial  before,  596. 

no  action  against,  402. 

Judge  Ordinary,  379. 

Judges, 

as  commissioners  of  assize,  381. 
of  Court  of  Appeal,  387. 
county  courts,  319. 
the  High  Court,  377. 
House  of  Lords,  390. 
land,  377. 

Trivy  Council,  392,  393. 
puisne,  377. 

Judgment, 

after    further    consideration,   565, 
597,  598. 

against  casual  ejector,  425,  425  n. 

bar  of  action  on,  492, 

by  confession,  528. 

default,  514,  523,  595._ 
judge  after  verdict,  564. 
nil  died,  528. 

effect  of,  577. 

entry  of,  568. 

error  on,  392,  587. 

execution  of,  576. 

final,  569. 
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Judgment — cont. 

for  want  of  appearance,  514. 
in  Chancery  Division,  597. 

default  of  pleadings,  523,  618. 
interlocutory,  568. 
in  dower,  428. 

ejectment,  424,  426. 

(juare  impedit,  447. 

replevin,  451. 

detinue,  452,  457. 
minutes  of,  598. 
non  obstante  veredicto,  566  n. 
notwithstanding  appearance,  516. 
mine  2)>'o  tunc,  569. 
on  demurrer,  530. 

motion  for,  565. 

nolle  2)rosequi,  560. 

nonsuit,  560. 
operation  of,  576. 
registration  of,  577. 
relation  of,  569. 
reversal  of,  586. 
revivor  of,  579. 
of  amoveas  iiianus,  623,  624. 

Judgment,  arrest  of,  566  n. 

Judgment  debt, 

consideration  for,  299. 

statute  of  limitations,  492,  493. 

Judgment,  motion  for,  565. 
action  on,  498,  498  n. 

Judgment  summons,  327. 

Judgments  Extension  Act  (1882),  328. 

Judicature  Acts  and  Orders,  360  n. 

Judicature,   Supreme    Court    of,    360 
et  seq. 

Judicial  committee, 

as  Court  of  Appeal,  347,  348,  392, 
constitution  of,  392. 
assessors  in,  393. 
paid  members  of,  392. 

Judicial  trustees,  481,  482. 

Judicially  noticed, 

what  things  are,  552. 

Jura  1-egalla,  379,  380. 


Juries, 

common,  537. 

de  Tiiedietatc  IhujufP.,  540  n. 
de  vicineto,  540  n. 
special,  537,  538. 

Juries  Acts,  537. 

Jurisdiction, 

of  Admiralty,  374 
Chancery,  363,  473. 
Common  Pleas,  371. 
inferior  courts,  307. 
Court  of  Appeal,  389. 
county   courts,    320,   329,   335, 

337. 
Exchequer,  372. 
Queen's  Bench,  370. 
excess  of,  307. 

Jurisdiction,  plea  to  the,  523. 

Jurors, 

challenge  of,  539. 
common,  537. 
formerly  witnesses,  540  n. 
lists  of,  538. 

qualification  of,  537,  538. 
special,  537,  538. 
withdrawal  of,  559. 

Jurors'  book,  537. 

.Jury, 

calling  of,  539. 
discliarge  of,  559. 
exemptions  from  serving  on,  537. 
inspection  by,  539,  539  n. 
judge's  charge  to,  557. 
misbeliaviour  of,  558. 
right  to  have  a,  561. 
swearing  the,  543. 

Jury  panel,  537. 

Jury,  trial  by, 
at  bar,  535. 

nisi  prius,  536. 
costs  in,  575. 
before  sheriff,  568. 
in  county  court,  326. 

divorce  division,  615. 

probate  action,  608. 
right  to,  561. 

J  iiry,  trial  without, 
generally,  596. 
in  Chancery  Division,  596. 
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Jux  patvonatAs,  444. 

Jus  postlimlnii,  430, 

Jus  pristorium,  364. 

*' Just  or  convenient,"  483,  517,  600, 
639,  647. 

Justice, 

High  Court  of,  379. 

Justices, 

borough,  30,  30  n. 

county,  30. 

in  eyre.  381. 

Lords,  369. 

of  the  Uigh  Court,  377. 

Justices  of  borough,  30. 

Justices,  licensing,  215  et  seq. 
certificate  of,  220. 

Justices,  visiting, 

of  prisons,  142  n. 

Justiciar,  chief,  369. 

Justicies, 

writ  of,  310. 

Justifiable  entry,  431. 

Justification, 
of  libel,  413. 
pleas  in,  524. 


K. 

Keeper,  lord,  362. 

Keeper  of  prison,  138. 

King's  Bench, 
court  of,  369. 
prison,  269. 
usurpation  of,  371  n. 

King's  Bench  Division,  384. 
King's  counsel,  303, 


LcBsione  fidei, 

suits  ^?"0,  365. 


Lancaster, 

courts  palatine  of,  370. 
apjieal  from,  3S7. 
duchy  chamber  of,  379  n. 

Land, 

limitation  of  actions  for,  490. 
of  corporation,  11. 
re-entry  on,  426,  427. 
when  affected  by  judgment,  576, 
577. 

Land      Charges      (Registration      and 
Searches)  Act  (1888),  577. 

Landlord, 

ejectment  by,  426. 

protection   of,   against    execution 

creditor,  580,  581. 
provisions  in  favour  of,  426. 
leave  to  appear  and  detend,  513. 

Lands  Clauses  Consolidation  Act,  6  n. 
Lapse,  351. 

Latitat, 

writ  of,  371  n. 

Law, 

error  in,  587  n. 
issue  in,  530. 
martial,  358. 
wager  of,  452. 

Law  and  equity,  467, 
fusion  of,  471,  472. 

Law  Society,  237. 

Law  Terms,  570. 

Lay  and  ecclesiastical, 

jurisdictions,    separation    of,    342 
ct  seq. 

Lay  corporations,  3,  84. 

Lazarets,  189. 

Lease, 

by  lessor  of  plaintiff,  426  n. 

Lease,  entry,  and  ouster,  426  n. 
Leave  of  Court,  578. 
Leave  to  appear  and  defend,  513. 
Leave  to  issue,  578. 
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Legacies, 

limitation  of  actions  for,  493. 
suits  for,  in  county  court,  329,  330. 

Legacies,  charitable,  87. 

Legal  profession,  234  ct  xcq. 

Legal  tender,  257,  460. 

Legal  waste,  471. 

Legitimacy,  declaration  of,  485. 

Lessor, 

of  the  plaintiff,  420  n. 

Letters  patent, 

of  precedence,  303. 
companies  established  by,  12. 

Levant  and  cnucliiint, 

distress  of  cattle,  277. 

Lexari  facias, 
writ  of,  582. 

Liability, 

individual.  8,  10. 

limited,  15. 

none,  where  pilotage  compulsory, 

179. 
limitation  of,  182. 
unlimited,  12,  10. 

Libel, 

apology  for,  410. 

by  corporation,  10. 

defamatory,  409. 

defences  to  action  for,  413 — 416. 

in  newspapers,  413. 

justification  of,  413. 

malicious,  411. 

publication,  412. 

remedy  for,  411. 

truth  of,  413. 

Libel,  articles  of, 

in  spiritual  court,  353. 

Liberty, 

injuries  to,  418. 

of  the  press,  210,  211. 

Libraries,  public,  198  n. 

Licence, 

for  hackney  coach,  200. 
music  halls,  &c.,  215  n. 
racecourses,  215  n. 


Licence — cojit. 

of  lunatic  asylum,  135. 
to  act  plays,  221. 

aliene  in  mortmain,  77. 

practise  anatomy,  232. 

sell  beer  or  cider,  214  i^^  seq. 

Queen's  counsel,  303  n. 

Licences,  grant  of, 
by  justices,  215. 

pilotage  authorities,  175, 176. 

Licensed  houses, 

for  habitual  drunkaids,  124,  125. 
lunatics,  135. 

Licensed  pilots,  175,  170. 
Licensing  Acts,  214,  210. 
Licensing  committee,  219. 
Licentiates,  225. 


Lien, 


Life, 


limitation  of  action  for,  492,  493. 
of  landlord,  577,  581. 

injuries  affecting,  405. 
presumption  of,  557  n. 


Life  annuities,  93. 

Ligan,  374. 

Lighthouse  dues,  181. 

Lighthouses,  179. 

Light  locomotives,  202. 

Light  railways,  202  n. 

Lights,  179. 

Limbs, 

injury  to,  405. 

Limitation, 

of  actions,  423,  486. 

claim  to  rent,  493. 

equitable  claims,  491. 

liability,  15.  152,  260. 

personal  actions,  495. 

quo  warranto,  653. 

right  of  distress,  489. 

entry,  423,  489. 
statutes  of,  488  et  seq. 
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Limitation — cont. 

in  case  of  trustees,  500. 

estates  tail,  491. 

cases  of  concealed  fraud,  492. 

renewal  of  writ,  to  save  the  statutes 

of,  512. 
table  of  times  of,  501. 

"Limited," 

banking  companies,  200. 
companies,  13,  260. 

"Limited  by  guarantee,"  16  n. 

Limited  liability,  15,  182,  260. 

Limits, 

for  pilotage,  178. 

Lincoln,  bishop  of,  21. 

Liquidator,  official,  17,  18. 
provisional,  17. 

Liquor  traffic, 

in  fishing  boats,  185  n. 

List 

of  shareholders  in  banks,  260,  2G1. 
contributories,  18. 

Literary  institutions,  114. 

Literary  property, 
piracy  of,  455. 

Litigious  benefice,  444. 

Live  stock,  280. 

Liverpool 

court  of  passage,  388. 

poor  law  administration  in,  67. 

county  courts  for,  318  n. 

Livings, 

Lord  Chancellor's,  363. 
litigious,  444. 

Lloyd's  signals,  181  n. 

Loan  of  money, 

contract  of,  457. 
to  school  boards,  117. 
turnpike  trustees,  160. 

Loan  societies,  98  n. 

Local  actions,  398. 

Local  Acts  of  Parliament,  499. 


Local  board  of  health,  194. 

Local  fisheries,  187. 

"Local  Government  Acts,"  192. 

Local  Government  Act  (1888),  29.  30, 
33,  40,  54.  73,  79,  118,  120,  123,  129, 
140,  151,  157,  161,  201,  215,  266,  315, 
475. 

Local  Government  Act  (1894),  43,  56, 
58,  69,  75,  80,  82,  84,  107,  119,  161. 

Local  Government  Board,  55,  194. 

Local  lighthouse  authorities,  180. 

Local  marine  boards,  170. 

Local  rates,  75. 

Local  sanitary  authorities,  194. 

Local  taxation  account,  88. 

!    Local  taxes,  75. 

Local  venue,  399,  399  n.  522. 

Lock-up  houses,  139. 

Locomotives, 

on  roads,  200  n. 
light,  202. 
licensed,  202. 
registered,  202. 

Lodgers'  goods, 

protected  from  distress,  276. 

Lodging-houses, 

for  labouring  classes,  198  n. 

Log-books,  173. 

London, 

administrative  county  of,  35. 
commission  of  sewers,  315. 
county  of,  35. 
county  of  City  of,  35. 
charities  of,  82. 
customs  of,  410. 
courts  in,  312  n. 
destitute  poor  of,  57,  57  n. 
fish  supply  of,  185. 
franchises  of,  23,  651  n. 
parochial  charities,  82. 
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London — cont. 

pilotage  district,  177,  178. 
sanitary  improvement  of,  194. 
secondaries,  .536  n. 
sittings  in,  5,36  n. 

London,  city  of, 

charters  of,  23,  651  n. 
county  of,  35. 
charities  of,  82. 
sheriff's  court,  312  n. 

London  University,  83. 

Long  vacation,  572. 

Lord  Campbell's  Act,  403,  405,  416. 

Lord  Chamberiain,  221,  222. 

Lord  Chancellor, 

visitor  of  corporations,  20,  21,  363. 
jurisdiction  of,  362. 
president    of    Chancery    division, 
384. 

Lord  Chief  Baron,  378. 

Lord  Chief  Justice,  378. 

Lord  Keeper,  362. 

Lord  Mayor's  court,  312  n. 

Lord  Warden,  342. 

Lords, 

House  of, 

appeal  to,  390,  391. 
judges  of,  391. 

Lords  Commissioners, 
prize,  376. 

Lords  justices, 

of  Appeal  Court,  369,  388. 

Lords  of  Appeal,  391. 
their  children,  392. 

Lunacy, 

Commissioners  in,  181. 

Lunacy  Acts,  125. 

Lunatic  asylums, 
in  general,  125. 
for  borough,  125  n. 
county,  125. 


Lunatic  asylums — C07tt. 
for  criminals,  132. 

pauper  lunatics,  36,  126. 
lunatics  meditating  crime,  128, 

Lunatic  hospitals,  135. 

Lunatics, 

chargeable  to  a  parish,  129. 

in  boroughs,  129. 

jurisdiction    of    Chancellor    over, 

132. 
meditating  crime,  128. 
orders  for  the  confinement  of.  128^ 

130. 
discharge  of,  131,  136. 
visitors  of,  131. 

Lunatics,  criminal,  132. 

Lunatics,  Criminal,  Act  (1884),  132, 

Limatics,  Trial  of,  Act  (1883),  133. 

Lying, 

\n  prendre,  287. 

Lyndhurst's  (Lord)  Act,  87. 


M, 

Machinery,  dangerous, 
injuries  from,  407. 

Madhouses,  1 25  et  seq. 

Madmen,  129. 

Magistrates, 

actions  against,  498,  499. 

Mail  coaches,  201. 

Mainpernors,  654  n. 

Mainprize, 

writ  of,  654  n. 

Main  roads,  37,  42,  43,  161. 

Maintenance, 

of  relations,  61,  62. 

3Iala  2)ra,vis,  409. 
Malfeasance,  396. 
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Malice, 

in  fact,  419. 

Malicious  arrest,  418. 
Malicious  libel,  411. 

Malicious  prosecution,  417. 
generally,  417. 
by  corporation,  10  n. 
in  county  court,  ii22,  323. 

Managing  clerks, 

of  solicitors,  239  n. 

Managers,  school,  IIG. 

J/andiniiu.s, 

in  nature  of  injunction,  483,  646. 

prerogative  writ  of,  042. 

return  to,  644. 

pleadings  in,  645. 

incidental  to  an  action,  642,  646. 

peremptory,  (J44. 

rule  in  nature  of,  643  n. 

to  examine  witnesses,  642  n. 

Mandatory  injunction,  483. 

Manual  instruction,  106,  107. 

Margarine,  198  n. 

Marine  boards,  170. 

Mariners, 

of  Trinity  House,  178. 

Maritime  causes,  331. 

Maritime  courts,  299. 

Market,  440. 

Marlbridge, 

Statute  of,  283. 

Marriage, 

jactitation  of,  417. 
registration  of,  263. 
settlement  by,  58. 

Married  women, 

savings  banks  deposits  of,  90. 

MaiTied  Women's  Property -Acts,  61, 
90,  475. 

Marshall,  custody  of,  371  n. 


Marshalling  assets,  476. 

Marshalsea, 

court  of  the,  311  n. 

Martial,  court,  357. 
law,  358. 

Martin's  Act,  280. 

Master  and  servant,  463. 

Master  of  the  Faculties,  346. 

Master  of  the  Rolls,  368,  384. 

Master  of  vessel,  170,  171. 

Masters, 

applications  to,  637  n. 

in  Chancery,  597. 

of  the  Supreme  Court,  378,  378  n. 

appeals  from,  637  n. 

Matrimony, 

reputation  of,  417. 

Mayhem,  406. 

Mayor's  court, 

of  London,  312  n. 

Mayors,  27. 

Means  to  pay,  518,  576  n. 

Medical  Act  (1858),  227. 

Medical  Act  (1886),  227. 

Medical  profession,  223. 

qualifying  examination  for,  228. 

Medical  register,  228. 

Medical  relief,  26  n,  68. 

Medicine,  compounding,  226. 

Medietate  lingufs, 
jury  de,  540  n. 

Meeting-houses, 

charities  for,  85. 

Members  of  companies,  11,  15. 

Memorandum, 

of  appearance,  513. 
association,  13,  17. 
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Memorial, 

to  Education  Department,  116. 

Menaces,  405. 

Mercantile  marine  office,  170,  171. 

Mercantile  assessors,  334. 

Mercantile  marine  superintendents,  171. 

Merchant  seamen,  170  et  scq. 

Merchant  Shipping  Act  (1894),  166  et 
scq. 

Mere  account,  562,  568,  569.- 

Mere  operation  of  law, 
redress  by,  294, 

Mere  right,  424. 

Merger, 

in  law,  471. 

under  Judicature  Acts,  471. 

Mesne, 

rent,  421. 
writ  of,  439  n. 

Mesne  process,  506  n. 

Mesne  profits,  529. 

Metropolis, 

buildings,  199  n. 

burials,  199  n. 

canals,  199  n, 

coal  duties,  199  n. 

gas,  199  n. 

management  of,  199  n. 

music  halls,  &c.,  199  n. 

open  spaces,  199  n. 

poor  of  the,  57. 

prevention  of  diseases  in,  199  n. 

rates  in,  199  n. 

relief  of  poor,  57,  199  n. 

sewers,  199  n,  315. 

slaughter-houses,  199  n. 

smoke  furnaces  in,  199  n. 

stage  coaches  in,  200. 

streets  in,  199  n. 

Thames  preservation,  199  n. 

traffic  in,  199  n. 

unsound  fish,  199  n. 

water,  199  n. 

Metropolis  Building  Acts,  197  n. 


Metropolitan  Board  of  Works,  36. 

Metropolitan  commissioners, 
in  lunacy,  135. 

Metropolitan  county  courts,  319  n. 

Metropolitan  interments,  197  n. 

Metropolitan  sewers,  197  n. 

Middlesex, 

bill  of,  371  n. 

Middlesex  and  London, 
sittings  in,  381. 

Military  court,  357. 

Mill, 

suit  to,  439. 

Millbank  Prison,  143. 

Mines,  71,  198  n. 

Minutes  of  judgment,  598. 

Miscellaneous  jurisdiction, 

of  county  court,  338,  339. 

Mischievous  animals,  408. 

Misdirection, 

of  judge,  560. 

Mise  on  a  mere  right,  424. 

Misfeasance,  396. 

Misjoinder, 

of  parties,  519. 

Misrepresentation,  454. 

Misuser,  650,  651. 

Mitigation, 

of  damages,  461. 

Mixed  action,  395. 

Modo  et  forma, 
denials,  532. 

Modus,  350. 

Molliter  iticnms  iiiiposuit,  407. 
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Money, 

due  on  aeconnt  stated,  457. 

lent,  457. 

may  be  seized  on  nji./u.,  581. 

paid,  457. 

payment  of,  into  conrt,  472,  477. 

received  to  use  of  plaintiil,  457. 

when  distrainalilo,  278. 

charged  on  land,  492. 

Monxtrans  de  droit,  622  n. 

Moorings,  70. 

Moravians,  549. 

More,  Sir  Thomas,  366. 

Mort  d'ancestor,  438  n. 

Mortgage,  473. 

Mortgage  of  ships,  170. 
priorities  of,  170. 

Mortgage  of  tolls,  158,  159. 

Mortgagee, 

action  by,  594,  595. 

Mortgagor  and  mortgagee, 

limitation  of  actions  between,  492. 

Mortmain,  81. 

Mortmain,  &c.,  Act  (1888),  84,  85. 

Mortuaries,  350. 

Most  favoured  nation, 
clause,  166. 

Motion,  appeal,  389,  638. 

Motion  for  judgment,  565. 

Motion  for  new  trial,  389. 

Motion  for  repleader,  566  n. 

Motions, 

in  court,  636. 
notice  of,  638. 

Moveable  terms,  570,  571. 

Municipal  corporation,  24  et  seq. 

Municipal  Corporations  Act  (1882),  5, 
22,  26,  32,  148,  312,  475,  653. 


Municipal  elections,  27,  28. 

Museums, 

in  boroughs,  198  n. 

Music  and  dancing  licenses,  37. 

Mutilation,  405. 


N. 

Name, 

of  corporation,  7. 
change  of,  7. 

National  Portrait  Gallery,  198  n. 

Nautical  assessoi's,  334. 

Naval  prisons,  143. 

Navigation, 

of  British  ships,  163. 

Navigation  Acts,  163. 

Ne  admittas,  445  n. 

Ne  disturba  pas,  446  n. 

Ne  exeat  regno,  518,  576  n. 

Ne  injuste  vexes,  439  n. 

Negligence, 

injuries  by,  407. 
of  solicitor,  243. 

Negotiation  fee,  249. 

Never  indebted,  524. 

New  assignment,  527. 

New  charters,  231. 

Newfoundland  fisheries,  186. 

New  prisons,  142,  143. 

New  trial, 

application  for,  566. 

in  county  courts,  328. 

order  for,  on  appeal,  566,  587  n. 

when  granted,  566,  567. 
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New  trustees,  83,  83  n. 

Newspaper  Libel  Acts,  218,  413. 

Newspapers, 

libels  in,  213,  413. 
publication  of,  212. 
register  of  proprietors  of,  212. 
reports  in,  213. 

Next  friend, 

suing  by,  301. 

Nil  dicit, 

judgment  by,  528. 

Nisi  j'J  ?•«/.?, 

commission  of,  383,  384. 
court  of,  383. 
proviso,  383,  384. 
trial  at,  537. 

Nisi  prius  record,  537. 

Nisi,  rule, 

for  charging  oi'der,  584. 
garnishee  order,  585. 

No  costs, 

where  no  damages,  574, 

No  degrees, 

of  secondary  evidence,  555. 

Nolle  prosequi,  560. 

Nominal  damages,  399. 

Nomination,  96. 

Non  assumpsit,  524. 

Non  co7npos,  125  et  seq. 

Non-contentious  business,  666. 
costs  of,  245. 

Non-delivery, 

of  goods  sold,  456,  457, 

Non  est  factum,  524, 

Nonfeasance,  396. 

Non  intromittant  clause,  30. 

Nonjoinder, 

of  parties,  519, 

Non  obstante  veredicto, 
judgment,  566  n. 


Nonpayment, 

of  church  rates,  352. 
ecclesiastical  dues,  352. 

Non-repair, 

of  highway,  150,  151. 
turnpike,  150,  158. 

Nonsuit,  560. 

Non-user,  650,  651. 

Northern  lighthouses,  180. 

North  Sea, 

fisheries,  185  n. 

No  sufficient  distress,  427. 

Not  guilty,  plea  of, 

by  statute,  524,  532. 
generally,  524,  532. 
in  ejectment,  426  n. 

Notaries,  public,  234  n. 

Note  issue, 

of  banks,  16,  255,  260. 

Notice, 

before  action,  506  n. 

forfeiture,  429. 
in  lieu  of  service,  510. 
to  landlord,  427. 

of  special  defence  in  county  court, 
325. 

Notice  of  motion,  638. 

Notice  of  trial, 
time  for,  536. 
length  of,  537. 

where  no  pleadings,  537  n, 

short,  537. 

Notice  to  admit,  552,  553. 

Notice  to  appear,  425  n. 

Notice  to  produce,  553. 

Nottingham, 

Finch,  Earl  of,  367. 

Novel  disseisin. 

writ  of,  438  n,  442  n. 

Nuisance, 

abatement  of,  273. 
in  highway,  153,  158. 
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Nuisance — ronf. 

injunction  against,  435. 
legalised  by  statute,  4;?4. 
private,  4;?2. 
public.  432. 
remedies  against,  43."). 
to  corporeal  hereditaments,  433. 
incorporeal  hereditaments,  434. 

Nuisances  Removal  Act  (1855),  193. 

Nulla  bona,  582. 

Nullum  tempua, 

occurrit  regi,  487, 

Nullum  Temjju.t  Act,  487. 

Nunc  pro  tunc, 
judgment,  569. 

Nursery,  trees,  278. 


Oak,  ash,  elm,  436. 

Oath, 

affirmation  in  lieu  of,  548,  549. 

Oath,  r.v  officio,  353  n. 

Oaths  Act  (1888),  549. 

Oaths   (Comni'ssioners)    Act    (1888), 
549  n. 

Obstruction, 

of  common,  441. 

highway,  154,  158,  465. 
presentation,  443. 

Objection,  statement  of, 
in  crown  suit,  627. 

Occupation, 

qualifying  as  a  burgess,  26. 
beneficial,  71,  72. 

Occupier, 

liable  to  poor's  rate,  70,  71. 

Octo  tales,  543. 
Offences,  licensing,  217. 
Offensive  trades,  433. 


Office, 

settlement  l)y,  61. 

Office  found,  62(). 

Office,  inquest  of,  625,  626. 

Official  liquidator,  17. 

Official  log  book,  173. 

Official  principal,  346. 

Official  receiver,  17. 

Official  referees,  562,  562  n. 

Official  trustees, 

of  charities,  81. 

Offic'uM  j ustitup ,  363  n. 

Oleron, 

laws  of,  375. 

Omissions,  434. 

Omnibuses,  201  n. 

One  witness,  550,  551. 

Open  court, 

trial  in,  615. 

Open  spaces,  198  n,  199  n. 

Opening  the  pleadings,  543. 

Operation  of  law,  294. 

Oral  defamation,  409,  411. 

Oral  examination  of  debtor,  585. 

Order, 

for  reception  of  lunatics,  131. 
of  removal,  63 — 66. 
to  abate  nuisance,  435,  442. 
tax  costs,  246,  251. 

Orders  and  rules, 
n-ixi,  637. 
under  Judicature  Acts,  360  n. 

Orders  affecting  land,  577. 

( )rdiiiary. 

visitor  of  corporations,  19. 

Orfordness,  178,  179. 

Original  writs,  506. 
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Originating  summons,  GOO  et  seq. 
Orphan,  63,  64. 

Ouster, 

of  chattels  real,  422. 

incorporeal  hereditaments,  420. 

the  freehold,  420. 

franchise,  651  n. 
judgment    of,   in   quo    warranto, 

651. 
former  remedies  for,  422. 
present  remedies  for,  425. 

Ouster  le  main,  623. 

Out-door  relief,  68. 

on  condition   of   educating   child, 
118,  119. 

Outer  doors,  282,  580. 

Outport  district,  178,  179. 

Overhanging  branches,  433. 

Overhanging  eaves,  432. 

Overloading  of  ships,  174. 

Overseers  of  the  poor, 

appointment  of,  44,  69,  75. 

assistant,  44,  69,  75. 

bound,  to  render  account,  74. 

generally,  44,  50. 

to  give  temporary  relief,  68. 

who  exempted  from  being,  69  n. 

Over-stocking,  440,  441. 

Overt  pound,  283  n. 

Owner,  when  chargeable, 
to  poor  rate,  71. 

Oxford  University,  3  n,  356. 

Oyer  and  terminer, 

commission  of,  383. 


Pais, 


estopjiel  in,  526  n. 
trial  ^^f';-,  535  et  seq. 

Palace  court,  311  n. 


Palatine  counties, 

courts  in,  379.  379  n. 

Panel,  587. 

Papers, 

parliamentary,  212. 

Papist, 

advowsons  of,  363. 
trusts  for,  363. 

Parent  and  child,  462. 

Parentage, 

settlement  by,  58. 

Parish, 

liability  of,  to  maintain  roads,  147 
et  seq. 

Parish  apprentices,  59, 

Parish  council,  43  et  seq. 

Parish  highways,  150. 

Parish  land,  11,  45. 

Parish  meeting,  44. 

Parish  of  itself,  44. 

Parish  property,  45. 

Parish  registers,  264. 

Parishes, 

consolidation  of,  56. 

Parishioners, 

when  exempted  from  toll,  159. 

Parkhurst  prison,  144. 

Parliamentary  grants    for    education, 
115, 

Parliamentary  papers,  212. 

Parliamentary  trains,  205,  205  n. 

Parochial  Assessment  Acts,  72. 

Parochial  charities, 
generally,  82,  84. 
London,  82. 

Parochial  relief, 

principle  of,  51. 

Parol  evidence,  544. 

Parson,  2. 
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Particulars  of  demaml,  'Ai. 

Parties, 

as  witnesses,  547. 

to  an  action  f;cncrally,  519. 

in  Ciianccry  Division, 
503. 
revivor  as  to,  579. 

Partners, 

appearances  by,  514. 
remedies  inter  ,ic,  458. 

Passage, 

court  of,  388. 

Passenger, 

injury  to,  182. 

Passenger  ship, 
pilot  for,  208. 

Passenger  steamers,  206,  207,  208. 

Passengers  Acts,  207. 

Past  and  present, 
members,  15. 

Past  costs,  243. 

Pasture,  440,  441. 

Patent, 

of  precedence,  303. 

Patent  right. 

infringement  of,  455, 
repeal  of,  632. 

Patent  theatres,  221. 

Patronage, 

disturbance  of,  443. 

Pauper, 

burial  of,  75,  197  n. 
education  of,  117. 
emigration  of,  75. 
lunatics,  126. 
maintenance  of,  61,  62. 
refusing  to  work,  62. 
school  fees,  118,  119. 
when  not  removable,  51,  66. 

Pauper  schools,  116. 

Pauper  suitors,  574. 

Pauperis, 

suing  '('«  forma,  574. 


Paving  Acts,  151  n. 

Payment. 

by  joint  debtor,  496,  497. 

Payment  into  court, 
in  libel  action,  416. 
generally,  472,  477. 
plea  of,  526,  530. 

Payment  of  seamen,  172. 

Payment  of  taxes, 
settlement  by,  60. 

I'aymeut  out  of  court,  531. 

Peace, 

commission  of  the,  30.  381. 

Peculiars, 

court  of,  346. 

Pedigree,  556. 

Penal  action,  459,  498. 

I'enal  statutes,  459,  498. 

Penalty, 

of  bond,  458,  459. 

or  liquidated  damages,  458. 

Penitentiary, 

atMillbank,143. 
generally,  138. 

Pentonville  prison,  145. 

Percentage,  249. 

Peremptory  mandanms,  644. 

Peremptory  pleas,  523. 

Performance,  specific,  482,  595. 

Permissive  waste,  435. 

Per  pais,  585. 

Perpetuation  of  testimony.  484. 

Per  quod, 

laying  action  with  a,  410. 

Per  quod  consortium  aviisit,  462. 

Per  quod  servitium  amisit,  464. 

Person, 

injuries  to  the,  405. 
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Personal  actions,  395. 

dying  with  person,  403,  579. 

Personal  Acta, 

of  parliament,  499. 

Personal  liberty,  65G. 

Personal  property, 

exempt  from  rates,  71,  72. 
injuries  to,  448. 

Personal  rights, 

injuries  to,  405. 

Personal  service, 
of  writ,  509. 

Per  testes,  535  n. 

Petition, 

for  divorce,  609. 

damages  in  adultery,  610. 
alimony,  614. 

repeal   of   letters   patent,  632, 
641. 
in  Chancery  Division,  evidence  on, 

596,  601,  627,  628. 
of  appeal  to  House  of  Lords,  392. 
winding  up,  17, 18. 

Petition  of  right,  622,  657. 

Petty  bag  office,  363  n. 

Petty  sessions, 

for  rating  appeals,  74. 

Pews,  353. 

Pharmaceutical  Society,  226. 

Pharmacopoeia,  British,  232, 

Physicians, 

College  of,  223  et  seq. 
suing  for  fees,  230. 

Piedpoudre,  court  of,  311  n. 
Pilotage  authorities,  176. 
Pilotage  laws,  176  et  seq. 

Pilots, 

certificates  of,  177. 

for  passenger  ships,  208. 

licences  to,  176,  177. 

Piracy,  455, 


Pitt  Press,  212. 

Place, 

of  public  reception,  215  n. 

Place  of  settlement, 

removal  to,  63,  64,  65. 

Place  of  trial,  521. 

Plague,  the,  188. 

Plaint, 

in  county  courts,  325. 

Plea, 

dilatory,  523. 

in  abatement,  523. 

bar,  523. 

confession  and  avoidance,  525. 

discharge,  524. 

justification,  524. 

suspension,  523. 
peremptory,  523. 

2)uis  darrein  continuance,  528  n, 
to  the  jurisdiction,  523. 

Plea  side, 

of  Exchequer,  373. 
Queen's  Bench,  370. 

Pleading, 

departure  in,  527. 
rules  of,  520,  521,  532. 
general  character  of,  532. 

Pleadings, 

close  of,  528. 

delivery  of,  521,  531. 

dispensing  with,  517. 

generally,  519  et  seq. 

in  Admiralty  action,  617,  618. 

Chancery  Division,  594. 

divorce  petition,  610. 

probate  actions,  606. 

mandamus,  645. 

prohibition,  649. 
opening  the,  543. 

Pleas, 

hi  quare  imped  it,  446,  447. 

Pleas,  court  of, 

at  Durham,  380. 

Pledge, 

goods  distrained,  280. 

Plena  prohatio,  551  n. 
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Plenart}',  HI. 

Plight,  278. 

Plough,  beasts  of, 

when  distralnable,  277. 

Pluries,  writ,  G'lS,  (JOO  n. 

Poisons, 

sale  of,  226. 

Police,  35). 

Police  rates,  3i>. 

Police  regulation, 

of  public  houses,  21i  et  seq. 

Police  stations,  139. 

Policies  of  assurance, 
court  of,  311  n. 

Polls,  challenge  to  the,  541. 

Pone,  writ  of,  309. 

Poor, 

allotments  to,  43,  45. 

burial  of,  75. 

casual,  61,  62. 

chargeable,  51. 

generally,  50  ct  seq. 

housing  of,  75. 

in  extra- parochial  places,  67. 

Irish,  63. 

maintenance  of,  61. 

relief  of,  67  e^  seq. 

removal  of,  63,  64,  65. 

Scotch,  63. 

settled,  52,  61. 

Poor  Law  Acts,  54  n. 

Poor  law  board.  55. 

Poor  law  commissioners,  55. 

Poor  law  guardians,  52  et  seq.,  67. 

Poor  law  inspectors,  56. 

Poor  law  overseers,  44,  69,  75. 

Poor  law  relief,  51,  52. 

Poor  law  settlement,  51. 

Poor  law  union,  56,  67. 


Poor  rate, 

allowance  of,  73. 
appeal  from,  73,  74. 
generally,  72. 

Popular  action,  459,  498. 

Port  of  Dublin  Corporation,  179,  180. 

Port  of  registry,  169. 

Portland,  prison  at,  143  n. 

Portsmouth,  prison  at,  143  n. 

Positive  evidence,  557. 

Possession, 

actual,  429. 

actual  right  of,  423. 

apparent  right  of,  422. 

recovery  of, 

generally,  422,  427,  428. 
in  county  court,  321,  428, 
with  mesne  profits,  422,  427, 
529. 

writ  of,  578. 

plea  of,  532. 

Possessory  actions,  422. 

Postea,  565. 

Postman  and  tubman,  304  n. 

Post-office  savings  banks,  91. 

Pound, 

breach  of,  283. 
covert,  283  n. 
overt,  283  n. 
]}ro  lidc  vice,  284. 

Practice, 

appeals  in  matters  of,  389. 

Practitioners,  medical,  228  et  seq. 

Precedence, 

at  the  bar,  303. 

Preferences,  undue,  204. 

Preliminary  act,  618. 

Preliminary  examination,  236  n. 

Premium, 

return  of,  239  n. 

Prendre,  lying  in,  287. 
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Prerogative  writs,  640. 

Prescription, 

corporations  by,  5. 
right  to  mill  by,  439, 

Present  and  past, 
members,  15. 

Presentation, 

obstruction  of,  443. 

laws  relating  to,  210,  213. 
liberty  of  the,  211. 

Presumptions  of  law, 
generally,  557. 
examples  of,  557  n. 
open  to  the  jury,  557. 

Presumptive  evidence,  557. 

Primary  evidence,  553, 

Principal  challenge,  540,  542. 

Principal  official,  346. 

Printers, 

laws  as  to,  210,  211. 

to  the  houses  of  parliament,  212. 

Prison  Charities  Act  (1882),  83. 

Prisoners, 

separation  of,  139,  143. 

Prisons, 

Acts  regarding,  139,  140. 

authorities  of,  140. 

charities  of,  83. 

commissioners  of,  141. 

discipline  in,  142. 

erection  of,  142. 

for  lunatics,  134. 

for  military  offenders,  143. 

new,  142. 

particular,  143. 

regulation  of,  141. 

religious  instruction  in,  140. 

sites  of,  144  n. 

under  Home  Secretary,  141,  142. 

Prison-made  goods,  142  n. 
Private  banks,  259,  260. 
Private  nuisances,  432. 


Private  relations, 
rights  in,  459. 

Private  schools  commission,  110. 

Private  ways,  145. 

Privilege, 

from  distress,  279. 

of  counsel,  305,  306,  549. 

solicitors,  240,  549. 

witnesses,  549. 

Privileged   communications,  242,  414, 
549. 

Privileged  reports, 

in  newspapers,  416. 
of  public  acts,  415. 

Privilege,  in  libel, 
absolute,  415. 
qualified,  415, 

Privy  Council, 

generally,  231. 

Judicial  Committee  of,  347,  348, 
391. 

Privy  verdict,  558  n. 

Prize  courts,  376. 

Prize  of  war,  375. 

Probable  cause,  417,  418. 

Probate  action,  603. 

Probate  Division,  385. 

Procede7ido, 

writ  of,  641. 

Procedure, 

in  inferior  courts,  341. 
Supreme  Court,  361. 

Proceedings, 

by  way  of  appeal,  369,  387. 
in  Admiralty  courts,  376,  617. 
an  action,  505  ct  seq. 
Chancery  Division,  592. 
ecclesiastical  courts,  353  et  seq. 
error,  392,  625. 

Probate,  Divorce,  and  Admiralty 
Division,  615. 

Process,  506. 

Proctor,  234,  301. 
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Froctor,  Queen's,  615,  616. 

Procurator,  301. 

Produce, 

notice  to,  553. 

Professions, 

laws  relating  to,  223  et  seq. 

Profits,  mesne,  i22,  427,  529. 

Prohibition, 

by  injunction,  483. 
declaration  in,  649. 
to  county  courts,  649  n. 

ecclesiastical  courts,  647,  648. 
writ  of,  647. 

Prohibitory  Injunction,  483. 
Pro  Icesione  Jidei,  365. 

Promises, 

action  ou,  397. 

Proofs,  544. 

Property, 

injuries  to,  419. 

Property  in  ship,  167. 

Propounding  will,  605. 

Proprietary  school,  112. 

Proprietor, 

of  newspaper,  212. 

stage-carriage,  200,  201. 

Propter  affectum,  542. 

Propter  defectum,  541. 

Propter  delictuvi,  542. 

Propter  honoris  respectum,  541. 

Pro  salute  animcB, 

proceedings,  348  n. 

Prosecution,  malicious,  417. 

Prospect,  434. 

Provident  nominations,  96. 

Proyident  societies,  98. 

Provincial  court, 

of  archbishop,  345. 


Provisional  rujuidator,  17. 

Proviso, 

nisi  prius,  383,  384. 
trial  by,  536  n. 

Proviso  for  re-entry,  426. 

Public     Authorities     Protection     Act 
(1893),  466,  499. 

Public  baths,  197  n. 

Public  carriages,  200, 201. 

Public  companies,  5. 

Public  conveyances,  200,  201. 

Public  elementary  schools,  108. 

Public  footpaths,  37. 

Public  Health  Acts,  190  et  seq. 

Public  houses,  214. 

Public  libraries,  197  n. 

Public  notaries,  234  n. 

Public  nuisance,  432. 

Public  property, 
rating  of,  70. 

Public  revenue, 

costs  in  matters  relating  to,  624, 
634. 

Public  rights,  465. 
Public  roads,  37. 

Public  schools,  108. 

Acts  regulating,  107. 
commission  regarding,  107. 
elementary,  102. 
endowed,  107. 
technical,  107. 
Welsh,  110. 

Public  verdict,  558  n. 

Public  walks,  46,  48,  198  n. 

Public  ways,  145, 146. 

Publicans,  214  et  seq. 

Publication, 

of  libel,  410. 
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Publishers,  210. 

Puis  darrein,  coiitinuaiue, 
plea  of,  528  n. 

Puisne  judge,  377. 

Punishment,  271. 

Purchasers, 

how   aifected  by  judgments,   576, 
577. 


Quakers, 

affirmation  by,  548,  549. 

Qualification, 

of  burgesses,  26. 
of  freemen,  26. 
jurors,  537,  538. 

Qualified  corporations,  12. 

Qualified  medical  practitioners,  226. 

Qualifying  examination,  225,  226. 

Quarantine,  188. 

Quare  clan  sum  freg  if, 

action  of  trespass,  429. 

Quare  impedit,  396,  443,  445  et  scq. 

Quare  iyicumhravU,  445  n. 

Quarries,  198  n. 

Quarter  sessions, 

for  boroughs,  29,  30. 

Quashing  order  for  removal,  63,  64. 

Quashing  poor  rate,  74. 

Queen  Consort, 

attorney  of,  304  n. 

Queen's  Bench, 
Court  of,  369. 

Queen's  Bench  Division,  384. 
control  of  corporations,  20. 

sewers      commissioners, 

317. 
inferior        jurisdictions 
generally,    370,    647, 
649  n,  651  n. 


Queen's  counsel,  303. 

Queen's  printer's  copy,  555. 

Queen's  proctor,  615,  616. 

Queen's  Remembrancer,  373. 

Queen's  stationery  office,  555. 

Quia  timet,  bill,  484. 

Quietus, 

from  Crown  debts,  630. 

Qui  facit  per  alium, 
facit  jjcr  se,  407. 

Qui  tarn  action,  459,  498,  499,  684. 

Quo  miiius, 

fiction  of,  373  n. 

Quo  warranto, 

prerogative  writ  of,  650,  651  n. 
information  in  nature  of,_651. 

Quod  permittat, 
writ  of,  435. 


R. 


Rabies  order,  408  n. 

Racecourse  licences,  215  n. 

Ragged  schools, 

exempt  from  rates,  70. 

Railway  and  Canal  Traffic  Acts,  203. 

Railway  rolling  stock,  279. 

Railways, 

Acts  regarding,  202. 
commissioners  of,  203. 
inspectors  of,  203. 
cheap  trains  on,  205  n. 
regulation  of,  generally,  203  et  seq. 
purchase  of,  by  Government,  205. 

Railways  Clauses  Act,  6  n,  202. 

Railways  Companies  Powers  Acts,  6  n. 

Railways   Construction    Facilities  Act 
(1864),  6  n. 
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Rate, 

allowance  of,  74. 
Sewers,  315,  31(5. 
for  borough,  31. 

county,  36. 

school  board,  107. 

poor,  71  ft  seq. 

Rates  and  taxes, 

settlement  by  payment  of,  60. 

Rating  owner,  71. 

Ratione  clausuro',  1-17. 

Ratiotie  tcnurce,  147,  153,  162. 

Ravishment, 

of  child,  462. 
ward,  462. 
wife,  460. 

Real  actions,  395,  422. 

times  for  bringing,  424. 
abolition  of,  395,  396,  422. 

Real  Property  Limitations  Act  (1874), 
489ei«'3. 

Reasonable  excuse, 

school  attendance,  106,  107. 

Reasonable  and   probable   cause,   417 
418. 

Rebutter,  527  n. 

Rebutting  evidence,  551. 

Recalling, 

a  pilot's  licence,  176,  177. 

Recaption,  271, 

Receipt  of  the  Exchequer,  370,  371. 

Receivers, 

official,  17. 

by  way  of  equitable  execution,  599. 

interim,  638. 

Receiving  order,  327. 

Reception  order,  127,  130. 

Reciprocity,  165,  229. 

Record, 

averring  against,  297,  299. 
courts  of,  299,  318. 
debts  of,  628. 


Record — cont. 

estoppel  by,  526  n. 
trial  by,  535  n. 

Record,  nisi  priitx,  537. 

Recorder, 

of  a  borough,  312. 

Recording  conviction, 
on  licence,  217. 

Recoveiy, 

of  things  real,  4S7. 

land,  action  for,  398,  425. 
in  county  court,  321. 

Recreation  grounds,  47. 

Recusatio  judicis,  539. 

Redress, 

by  act  of  parties,  270. 
operation  of  law,  294. 

Reduction  of  capital,  15. 

Re-entry, 

on  land,  426,  427. 
by  landlord,  426,  427. 

Re-examination,  551. 

Referees, 

official,  562,  562  n. 
special,  562,  563. 

Referee's  report,  562. 

References, 

under    Common    Law    Procedure 

Act,  562. 
under  Judicature  Acts,  563,  564. 
compulsory,  562. 

Reformatory, 
schools,  119. 
inebriate,  125. 

Refreshment  houses,  219. 

Refusal,  644. 

Refusing  to  institute  a  clerk,  444  et  seq. 
to  return  election,  465. 

Register, 

medical,  228. 
of  companies,  13. 
branch,  13  n. 
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Register — cont. 

of  dentists,  2:^3. 

colonial  practitioners,  229. 
foreign  practitioners,  220. 
nmvspaper  proprietors,  212. 
writs  and  orders,  577. 

Register  office, 

for  seamen,  175. 
ships,  167,  169. 
orders  aifecting  land,  577. 

Registered, 

lunatic  hospitals,  135. 
medical  practitioners,  225. 
office,  of  company,  1  -1. 

friendly  society,  96. 

Registered  land, 

adverse  possession  in  case  of,  494. 

Registers,  parochial,  264, 
non-parochial,  269. 

Registrar, 

of  solicitors,  237,  238. 

births  and  deaths,  265. 

county  courts,  319. 

diocese,  264. 

friendly  societies,  91. 

joint  stock  comjmuies,  14. 

seamen,  175. 

shipping,  169. 
probate,  604. 
divorce,  615. 

Registrar-general, 

of  shipping  and  seamen,  175. 
births  and  deaths,  265,  268. 

Registration, 
civil,  265. 
ecclesiastical,  263. 
of  baptisms,  263. 

burials,  263. 

births,  267. 

charitable  donations,  79. 

companies,  14. 

Crown  debts,  630. 

deaths,  267. 

friendly  societies,  96. 

dentists,  233. 

judgments,  577. 

lunatic  hospitals.  131. 

medical  men,  225. 

seamen,  175. 

ships,  169. 
districts,  265,  266. 


Registry,  _ 

colonial,  13  n. 
district,  505  n. 
non-parochial,  269. 
port  of,  169. 

Regulation, 

of  gaols,  143. 
traffic,  197  n. 

Rehearing,  369,  588. 

Rejoinder,  527  n,  528. 

Relation, 

of  judgment,  569. 

Relations, 

defence  of,  271. 

Relator,  78,  652. 

Relief, 

by  act  of  party,  270. 
action,  397. 

Relief,  poor  law, 

generally,  50  et  seq. 
out-door,  67  et  seq. 

Relieving  officer,  126. 

Religious  instruction, 

in  schools,  103,117,  122. 
prisons,  139,  140. 

Remainders  and  reversions, 

right    of  action,   when    accruing, 
489,  490. 

Remedy, 

for  every  wrong,  394. 

for  and  against  solicitors,  251,  301. 

Remedy  and  right, 

distinguished,  500. 

Remembrancer, 

of  the  Exchequer,  373  n. 

Remitter,  296. 

Remitting  action, 

to  county  court,  323,  330. 

Remitting  award,  293,  564. 

Remitting  interpleader, 
to  county  court,  324. 

Remote  damage,  401. 
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Removal, 

of  action.  323,330. 
execution,  327,  328. 
interpleader,  640. 

Removal  of  goods, 

to  prevent  distress,  281. 

Removal  of  nuisances,  273,  435,  442. 

Removal  of  Nuisances  Act,  193. 

Removal  of  wrecks,  181. 

Removal  order, 

making  of,  63. 
appeal  from,  64. 

Removals,  poor  law, 

generally,  51  et  seq.,  63. 
what  illegal,  65. 
suspension  of,  64,  65,  66. 

Remuneration,  solicitors',  247,  251. 
by  percentage  or  commission,  249. 

Render, 

lying  in,  287. 

Renewal, 

of  writ  of  execution,  578, 
writ  of  summons,  512. 

Rent,  489  n. 

Rent-charge,  274. 

Renting  a  tenement, 
settlement  by,  59. 

Rents, 

apportioned,  274. 

debt  for,  456. 

distress  for,  274  et  seq. 

double,  428. 

half  year's  arrears,  in  bankruptcy, 

278. 
in  arrear,  278. 
one   year's  arrears,  in  executions, 

278.  580. 
seek,  274. 
service,  274. 
subtraction  of,  438. 
treble,  427. 

Repair, 

of  church,  352. 
highways,  149. 

Repetition  of  slander,  413. 

Repleader,  566  n. 


Replevin,  286,  398,  449,  451. 

Replication,  527. 

Reply,  527. 

Reply,  further,  528. 

Reply,  right  of,  544. 

Report  of  referee,  562,  563. 

Reports, 

by  banks,  260,  261. 
in  newspapers,  213. 

Representation,  fraudulent,  454. 

Representative  capacity,  508. 
parties,  593. 
proprietors,  212. 

Reprisal,  271. 

Reputation, 

injuries  to,  409. 
of  matrimony,  417. 

Request, 

courts  of,  317. 

in  lieu  of  commission,  546  n. 

Requests, 

court  of,  317. 

Rescue, 

of  distress,  283. 

Reserved  point,  565,  597. 

Bex  gcstce,  555, 566. 

Residence, 

interruption  of,  66  n. 
irremovability  by,  66. 
settlement  by,  60, 

Rcxppctum, 

challenge  propter,  541. 

Respondeat  ouster, 

defence  after  demurrer,  529. 

Retailing  beer,  216. 

Retainer, 

of  solicitors,  241. 
remedy  by,  294. 

Retreats, 

f  jr  drunkards,  125. 


718 


INDEX. 


Return, 

by  banks,  260. 
of  capital,  15. 

execution  writs,  58,3  n. 

goods  in  replevin,  451. 
to  liaheas  corpvn,  660,  662. 

mandamus,  644,  645. 

Returning  officer, 

action  against,  465. 
for  physicians,  &c.,  231. 

Reus,  301. 

Revenue,  inland. 
Board  of,  260. 

Revenue  jurisdiction, 
of  Exchequer,  373. 

Reversal, 

of  judgment,  586. 

Reversions  and  remainders, 

right   of    action,    when    accruing, 
489,  490. 

Reverter, 

of  lands  of  corporation,  22. 

Review, 

commission  of,  347. 

Revivor, 

order  of,  523  n,  579. 
writ  of,  579. 

Revocation, 

of  arbitration,  290. 
submission,  290. 

Rhodian  laws,  375. 

Right, 

mere,  424. 
turning  to  a,  423. 

Right  and  remedy, 

distinguished,  500. 

Right  of  action, 

first  accrual  of,  489,  495. 

Right  of  advowson, 
writ  of,  443. 

Right  of  dower, 
writ  of,  396. 

Right  of  entry,  423. 


Right  of  possession, 
actual,  423,  429. 
apparent,  423,  424. 

Right  of  property,  429,  430. 

Right  of  settlement,  51. 

Right  to  begin,  543  n. 

Right  to  reply,  544. 

Right  to  sue,  401,  411. 

Right  to  tithes,  349. 

Right,  petition  of,  622,  657. 

Right,  writ  of,  423. 

Rights  and  wrongs,  270. 

River  Conservancy  Board,  181. 

Rivers  pollution,  198  n. 

Rogues  and  vagabonds,  62. 

Roll, 

of  burgesses,  26,  31. 
freemen,  31. 

Rolling  stock,  279. 

Rolls,  Master  of  the,  368,  384. 

Roman  Catholics, 

charities  for,  82,  85. 
livings  of,  363. 

Rome, 

appeals  to,  347. 

Romilly's  Act,  79. 

Romney-marsh, 
laws  of,  315  n. 

Royal  College, 

of  Physicians,  223,  232. 
Surgeons,  224. 

Royal  family, 

exempted  from  toll,  159. 

Royal  Society,  3. 

Rugby,  108. 

Rule, 

absjlute,  637. 

to  return  wi'it  of  execution,  583  n. 

to  show  cause,  637. 
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Rule  Committee,  314,  360  n. 

Rule  of  court, 

submission  made,  290. 

Rules, 

for  elementary  schools,  104. 
in  Supreme  Court,  360  n. 
of  borough  courts,  313. 

county  courts,  319  n. 

crown  office,  (i34,  63."). 
Tublication  Act  (1893),  360  n. 

Rules,  general, 

for  the  county  courts,  319  n. 

Rural  district,  48,  160. 

Rural  district  council,  48. 

Rural  parishes, 

generally,  48,  160. 
charities  of,  82,  84. 

Rural  sanitary, 

authority.  160,  194. 
districts,  48,  194,  196. 


St.  Thomas's  Hospital,  50. 

Salaries, 

of  the  judges,  378. 

Sale  of  arsenic,  197  n,  226. 

Sale  of  bank  shares,  262. 

Sale  of  distress  280,  281. 

Sale  of  execution,  .584. 

Sale  of  goods, 

coniract  of,  456,  457. 

in  dispute,  639. 

interlocutory  order  for,  638,  639. 

on  execution,  584. 

Sale  of  Goods  Act  (1893),  456,  577. 

Sale  of  land, 

by  judgment  creditor,  584. 

Saleable  underwoods,  71, 

Salford  Hundred  Court,  310, 


Salmon  Fisheries  Acts,  186,  187. 

Salvage,  331,  374, 

Sanitary  condition, 

of  the  people,  188  et  seq. 

Sanitary  districts,  194, 

Sanitary  enactments,  197  n. 

Sanitary  inspectors,  193. 

Sans  ?iombre, 

common,  441. 

Satisfaciendu  m, 

habeas  ad,  654  n. 

Satisfaction, 

after  accord,  288. 
entering  on  record,  586. 

Saving  the  Statute  of  Limitations,  578. 

Savings  banks, 
funds  of,  89. 
generally,  87  et.  seq. 
of  post  office,  91. 
for  solliers,  87  n. 
sailoi-s,  87  n. 
winding  up  of,  93,  94. 

Savings  Bank  Act  (1887),  93. 

Savings  Bank  (Barrister)  Act  (1876), 
90,  91. 

Scale  of  costs, 

higher,  in  county  court,  325. 

Scandalous  words,  409,  411. 

Schemes,  school,  111, 

Schemes,  charity,  81, 

School  attendance, 
committee,  106. 
compulsory  order  for,  106, 107, 

School  boards, 

bye-laws  of,  105, 
default  by,  103, 
election  of,  102, 
expenses  of,  106. 
fees,  payment  of,  104,  119, 
loans  to,  106. 
pm'chases  by,  112, 
sales  by,  114. 
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School  fees,  1U4,  ll'J. 

School  managers,  116. 

School  sites, 

generally,  112. 
sale  of,  114. 
purchase  of,  113. 

Schools, 

blind  and  deaf,  101. 
board,  102. 
day  industrial,  123. 
district,  102. 
elementary,  101. 
endowed,  108. 
fees,  104,  119. 
for  the  poor,  117. 
grammar,  108. 
industrial,  120. 
of  anatomy,  232. 
pauper,  117. 
public.  107. 
private,  109. 
proprietary,  109. 
rates  upon,  70,  71. 
reformatory,  119. 
sites  for,  112. 
technical,  106,  107. 
voluntary,  101. 

Scienter,  407. 

Scientific  institutions,  114. 

Scilly  Isles,  63. 

Scire  facia  a,  579,  632,  640. 

to  revoke  C-rown  grants,  632,  641. 

Scotland, 

appeals  from  courts  in,  393. 
companies  registered  in,  13  n. 
removal  of  pauper  to,  6.3. 
Royal     College     of     Physician)^ 
227  n. 

Sea  Fisheries  Acts,  185,  187. 

Sea-fishery  districts,  187. 

Sea-fishing  apprentices,  59,  173  n. 

Seal, 

contracts  under,  497. 
of  corporation,  8. 

Sealed  bag, 

distraining  money  in,  278. 


Sea  marks,  179. 

Seamen, 

health  of,  171.  173,  206. 
lodgings  of,  198  n. 
provisions  for  safety  of,  173. 
i-egister  office  for,  175. 
savings  bank  for,  87  n. 
wages  of,  172. 

Search  warrants,  419, 

Seats  in  church,  353. 

Seaworthiness,  173,  208. 

Secession,  97. 

Seek,  rents,  274. 

Second  degree, 

extent  in  chief,  629,  631. 

Second  distress,  282. 

Secondaries, 

of  sheriif,  536  n. 

Secondary  evidence,  555. 

Sec.  Stat., 

appeai-ance,  515  n. 

Secta  ad  fur  num.  439  n. 

Secta  ad  molendinum ,  439  n. 

Secta  ad  torrale,  439  n. 

Securities  for  money, 
seizure  of,  580,  581. 

Security  for  costs,  546. 

Seducing, 

to  leave  service,  493. 

Seduction, 

action  for,  464. 

Seisin  in  fee, 

of  ancestor,  486.. 
presumption  of,  557  n. 

Seizure  of  heriots,  287. 

Select  vestry,  63,  67. 

Self-defence,  271. 

Semi-pleyia  prohatio,  551  n. 
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Separate  prison  jurisdiction,  140,  140  n. 

Separatists,  548,  549. 

Sequestrarl  facias,  582. 

Sequestration, 

of  a  benefice,  582. 
writ  of,  582,  598. 

Serjeants-at-law,  302,  304 -n. 

Servants, 

character  of,  415. 

master's  responsibility  for,  407. 

beating  of,  464. 

enticing  away  of,  463. 

Service, 

under  articles,  235. 

Service,  customary,  438. 

Service,  rent,  274. 

Service  of  writ, 
in  action,  509. 

Admiralty  action,  617. 

ejectment,  509. 
notice  in  lieu  of,  510. 
on  corporation,  510. 

hundred,  510. 
out  of  jurisdiction,  511. 
personal,  509. 
setting  aside,  514. 
substituted,  510. 

Services,  casual,  487  n, 

Servientes  ad  legem,  302,1304. 

Sessions, 

great,  31 1  n. 
petty,  73,  74. 
quarter,  29. 

Set-off, 

plea  of,  525. 

Setting  aside, 
award,  293. 
service  of  writ,  514. 
interrogatories,  546. 
judgment  by  default,  515. 

Settled  poor,  51,  61. 

Settlement,  poor  law, 

by  apprenticeship,  59. 
birth,  58. 
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Settlement,  poor  law — cant. 
by  certificate,  64. 

estate,  59. 

hiring  and  service,  61. 

marriage,  58. 

parentage,  58. 

paying  taxes,  60. 

performing  offices,  61. 

renting  a  tenement,  59. 

residence,  60,  61. 
derivative,  52,  58. 
law  of,  51  et  se(j. 
right  of,  51. 

Settling  interrogatories,  546. 

Settling  issues, 

by  judge,  536,  537. 

Several  issues,  536. 

Sewers, 

Acts  regarding,  198  n. 
commissioners  of,  314. 
in  city  of  London,  315. 

metropolis,  315. 
rates,  315. 

Shares, 

companies  limited  by,  IS  et  seq. 
in  bank,  purchase  of,  262. 

Shares  in  ships,  169. 

Sheaves  of  corn,  278. 

Sheep, 

injured  by  dog,  408. 

Sheriff, 

default  of,  454. 
inquiry  before,  536  n,  568. 
not  now  liable  for  escape,  138. 
protection  to,  640. 

Sheriff's  county  court,  310. 

Sheriff's  court, 

in  London,  312  n. 

Shipowner's  liability,  182. 

Shipping  casualty,  183,  184. 

Shipping  registries,  169. 

Ships, 

British,  167  et  seq. 
foreign,  183. 
emigrant,  207. 
passenger,  206. 
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Ships,  survey  of, 

by  Board  of  Trade,  173,  174. 

Shop  hours,  198  n. 

"  Short  Cause  List,"  598, 

"  Short  List,"  516. 

Short  notice, 

of  trial,  537. 

Showing  cause,  637. 

Shrewsbury  school,  108. 

Shrubs  in  nursery,  278. 

Sic  ntere  tuo, 

ut  alienum  non  Icedas,  433,  434. 

Sick  and  impotent,  50. 

Signed  bill, 

by  solicitor,  246. 

Significavit,  355. 

Simple  contract,  496. 

Single  issue,  536,  537. 

Single  judge, 

proceedings  before,  386. 

Single  witness,  550,  551. 

Sites, 

for  institutions,  114. 
schools,  112. 
technical  schools,  115. 
workhouses,  75 

Sittings, 

at  wm^rm?,  383,  537. 
in  banc,  386,  387,  637  n. 

London  and    Middlesex,    381, 
.536  n. 
of  Supreme  Court,  572. 

Slander, 

generally,  409. 

limitation  of  action  for,  495. 

Slander  of  title,  416. 

Slander  of  women,  410, 

Slaughter-houses,  197  n. 

Small  debts,  320. 

Small  holdings,  43,  45. 


Small  intestacies,  99. 

Smallpox,  190. 

Small  tenements,  287. 

recovery  of  possession  of,  287,  321, 
428. 

Smoke  Furnaces  Acts,  197  n. 

Social  economy, 
laws  of,  1, 

Societies, 

benefit  building,  98,  99. 
friendly,  94. 
industrial,  98. 
provident,  98. 

Society, 

incorporated  law,  237. 
of  antiquaries,  3. 

apothecaries,  225. 
pharmaceutical,  226. 
voluntary,  12,  78, 

Soil, 

of  roads,  146. 

Soldiers, 

exempted  from  toil,  159, 
savings  banks  for,  87  n. 

Sole  corporations,  2. 

Solemn  affirmation,  548. 

Solemn  declaration,  548, 

Solicitor, 

appearance  by,  301. 
to  treasury,  237  n. 

Solicitor-general, 
of  crown,  303. 

queen  consort,  303. 

Solicitors, 

admission  of,  235,  237. 

advocates   in  county  courts,  235, 

241. 
in  Bankruptcy  Division, 

241. 
being  mortgagees,  costs  of,  247  n. 
bills  of  costs  of,  243. 
disabilities  of,  240. 
discipline  over,  240. 
duties  of,  240. 
generally,  234  et  seg.,  301. 
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Solicitors — r(mt. 

privilejjes  of,  240. 
remedies  for  and  as'iinst,  251,  301. 
remuneration  of,  243,  245  ct  ,svq. 
retainer  of,  241. 

Solicitors   Acts   (1843-1888),  234  ct 
.^cq. 
for  Ireland,  234  n. 

Solicitors'  Remuneration   Act  (1881), 
234,  245. 

Son  assault  demesne, 
plea  of,  406. 

Sounding  in  damages, 
actions,  569, 

South  Wales, 

roads  in,  157  n. 

Southwell,  10. 

Speaker, 

of  House  of  Lords,  362. 

Special  Act,  5. 

Special  bail,  519. 

Special  case, 

as  to  order  of  removal,  64. 

poor  rates,  74. 
found  by  jury,  560. 
generally,  530. 
stated  by  arbitrator,  292. 

county  court  judge,  338. 
referee,  564. 

Special  county  purposes,  40. 

Special  damage,  410,  465. 

Special  defence, 

in  county  court,  325, 
generally,  532,  533. 

Special  demurrer,  522  n. 

Special  execution, 

in  detinue,  452,  578. 

Special  exemptions,  219  n. 

Special  exertion, 

of  solicitor.  250. 

Special  indorsement, 

available  for  landlord,  508. 
on  writ,  generally,  508. 


Special  jurors,  537,  538. 

Special  jury,  537,  538. 

Special  licence, 

to  keep  public  house  open,  219  n. 

Special  order, 

to  tax  costs,  247,  251. 

Special  plea,  526  n,  528  n. 

Special  pleading,  520  n. 

Special  referees,  562. 

Special  verdict,  560. 

Specially  authonsed  societies,  95,  98. 

Specialty  debts,  497. 

Specific  delivery, 

of  goods,  452,  578. 

Specific  denial, 

in  pleadings,  521,  522. 

Specific  performance, 

of  contract,  482,  595. 

Specific  recovery, 
of  goods,  452. 

Spiked  wall,  407. 

Spirits, 

sale  of,  214. 

Spiritual  corporations,  3. 

Spiritual  courts,  342,  345. 

Spoliation,  351. 

Stage, 

laws  as  to,  221,  222. 
plays  for,  221. 

Stage  coaches,  200. 

Stage  plays,  37,  221. 

Stamp  duties, 

in  case  of  friendly  societies,  96. 
on  bank  notes,  259  n. 

solicitor's  certificate,  238  n. 

Standard  education,  106. 

Standing  joint  committee,  33,  39. 
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Stannaries, 

court  ifor  the,  340. 

now  a  county  court,  341. 
jurisdiction  of,  341. 
appeal  from,  342. 
limited  companies  in  the,  13  n. 

Statement  of  claim,  521. 

Statement  of  defence,  523. 

Stating  a  case,  64,  74,  292.  530,  560, 
564. 

Stating  case, 

to  jury,  544. 

Statistics, 

of  Registrar-general,  266. 

Statute,  penal,  459,  498. 

Statute  staple,  628. 

Statutes  (modern)  : — 

Agricultural  Holdings  Act  (1883), 

280,  285. 
Appellate      Jurisdiction       (1876. 

1887),  348,  360,  384,  386.  388, 

390,  393,  506,  560,  565. 
Arbitration  Act  (1889),  291,  294, 

563. 
Bankers'   Books  Evidence  (1879). 

262,  555. 

Benefices  Act  (1898),  446. 
Births   and    Deaths   Registration, 

263,  265,  268. 
Building  Societies,  99. 
Burial,  263,  265,  209. 
Campbell's  (Death)  Act,  403,  40.",. 
Campbell's  (Libel)  Act,  414,  41(;. 
Charitable  Trusts,  &c.,  80,  81,  82. 

474. 

Church  Discipline,  353,  354. 

Common  Law  Procedure,  29,  3s;!, 
396,  397,  402,  425,  427,  4.-.3. 
462,  506,  515,  .520,  .522,  529, 
538,  573,  579,  .587,  641,  652. 

Companies,  7,  12,  14,  17,  19,  260. 
474. 

Costs,  247. 

County  Courts  Act  (1888),  241, 
278,286,300,309,  312,  318,  321, 
326,  330,  341,  383,428,  432,  449 
499,  574,  638,  643,  663. 

Debtors,  239,  327,  518,  576. 

Distress  Amendment  Acts  (188S, 
1897),  279,  281,  285. 


Statutes  (modern) — C()7it. 

Elementary  Education,   101,   106, 

114,  117,  122. 
Employers'  Liability  Act  (1880), 

338,  404,  405. 
Endowed  Schools,  110. 
Evidence    Amendment,   353,    547, 

549,  552. 
Evidence,  Perpetuation  of,  485. 
Felony  Act  (1870),  626. 
Fisheries,  186. 
Friendly  Societies,  94. 
Habeas  Cm-pun,  658. 
Highway,  146, 151,  155,  499. 
IdiotsAct  (1886),  137. 
Inebriates  Acts,  66,  124,  198. 
Inferior  Courts,  216,  309,  312,  318, 

321,  324,  330,  574. 
Interpleader,  308,  314,    324,   360, 
382,  386,  387,  564,  599,  640,  647. 
Judgments,  569,  576,  581,  583. 
Judgments  Extension  (1882),  313, 

318,  328. 
Judicature  Acts,  360  n. 
Judicial  Trustees,  481. 
Juries,  538. 
Land  Charges  (Registration,  &.c.) 

Act  (1888),  577. 
Land  Transfer  Act  (1897),  494. 
Libel,  414,  416. 
Licensing,  214,  216,  219. 
Limitations,  486  et  seq. 
Local  Government  Act  (1888),  29, 
30,  33,  40,  54,  73,  79,  118,  120, 
123,  12.5,  129, 140, 151, 157,  161, 
201,  215,  266,  315,  475. 
Local  Government  Act  (1894),  43, 
54,  56,  58,  69,  75,   80,   82,   84, 
107.  119,  161. 
Lodgers'  Goods,  276. 
Lunacy,  125  ct  srq. 
Married  Women's  Property  Acts, 

61,  90,  475. 
Medical  Acts,  227. 
Merchant  Shipping,  166  et  seq. 
Mortmain   Act    (1888),    85,    115, 

474. 
Municipal  Corporations  Acts,  5, 22, 
26,  32,  148,  312,  475,  653. 
Navigation,  163. 
Newspapers,  211,  213,  416. 
Oaths  Acts,  543,  549. 
Oaths  (Commisioners)  Act  (1888), 

549. 
Passage,  Court  of,  388. 
Passengers,  75,  207,  265. 
Pauper  Schools,  117. 
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Statutes  (modern) — rant. 

Petitions  of  Rij^ht,  475,  62-i. 
Physicians,  227. 
Poor  Law,  ')\  n. 
Prisons,  it8,  120,  138. 
Prison  Made  Goods,  142. 
Provident  Societies,  98. 
Public  Authorities  Protection,  106, 
454,  46(5,  500,  507. 
Public  Health,  185  i-t  u-q. 
Public  Health  (London),  185  et  scq. 
Public  Schools,  107. 
Public  Worship,  353,  354. 
Railways,  202. 
Real    Property    Limitation,     486 

et  seq. 
Registration  (Births  and  Deaths), 

263,  265,  268. 
Rents,  274,  285,  427. 
Sale  of  Goods  (181)3),  456,  577. 
Savings  Banks,  88. 
Sea  Fisheries,  186. 
Solicitors,  234. 
Solicitors  Act  (1888),  234. 
Solicitors  (Ireland)  Act,  234. 
Solicitors     (Remuneration)     Act 

(1881),  234,  245. 
Stage  Coaches,  200. 
Stannaries  Court,  338,341. 
Surgeons,  227. 
Technical  Instruction,  106. 
Tenterden's  (Lord)  Act,  454,  496. 
Theatres,  221. 

Trustee  Act  (1888),  475,  480,  500. 
Trustee  Act  (1893),  475,  477,  481. 
Trustees,  475,  478,  630. 
Vaccination  Acts,  191. 
Vexatious  Litigants,  575. 
Voluntary  Schools,  101. 
Welsh    (Intermediate   Education) 

Act  (1889),  125. 
Workmen's    Compensation,     338, 

403,  405. 
Wrecks  Removal,  181. 

Stay  of  execution, 
on  appeal,  588. 

Stay  of  proceedings,  588. 

Steam  carriages,  200  n. 

Steam  navigation,  206. 

Steamers,  206. 

Steamships  for  passengers,  206. 


Stipendiary  magistrate,  29,  30, 

Stipulations, 

in  contracts,  471,  472. 

Stock  in  funds, 

chargeable  with  debts,  584. 

Stock  in  trade, 

rating  of,  71,  72. 

Stop-order,  599, 

Stranger's  goods, 

distrainable,  276. 

Streets, 

of  metropolis,  150  n,  197  n. 
provincial  towns,  198  n. 

Striking  off  rolls,  253. 

Striking  out  interrogatories,  546. 

Striking  out  pleadings,  521  n. 

Striking  special  jury,  538. 

Student  associates,  226  n. 

Subjects  of  jurisdiction, 
in  equity,  472. 

Suhjipiendum. 

habeas  ad,  654. 

Submission, 

to  arbitration,  289. 

Subpoena, 

ad  testificandum,  544. 
duces  tecum,  545. 
in  chancery,  365,  366. 

Subsidence,  433. 

Substituted  service,  510. 

Subtraction, 

of  conjugal  rights,  409. 
fealty,  438. 
rents,  438. 

suit  and  service,  438. 
tithes,  349. 

Succession, 

to  corporate  property,  8,  11. 

Successors,  11. 

Sudden  necessity, 

relief  in  case  of,  68. 
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Sufferance,  tenant  at, 

entry  upon,  421,  427. 

Suggestion, 

filing  of,  579. 
on  oath,  648. 

Suing  in  f(n'm  a  imuperh,  574,  575  n. 

Suit  of  court,  438,  439. 

Suit  to  mill,  439. 

Summary, 

reception  order,  128. 
jurisdiction  over  solicitors,  252. 
of  county  court,  838. 
Summing  up, 

by  counsel,  544,  544  n. 
judge,  557. 

Summons, 

generally,  036,  636  n. 
in  county  court,  325. 

chancery  division,  600,  636. 
originating,  600  et  seq. 
for  directions,  516,  517. 

Summons,  writ  of,  506  et  seq.,  592. 

Sunday, 

sale  of  beer  on,  218. 

term  beginning  or  ending  on,  571, 

572. 

Sunday  closing, 

in  Wales,  218  n. 

Sunday  schools, 

exempt  from  rates,  70. 

Superintendent  registrars,  266. 

Superintendents, 
marine,  171. 

,     Superior  courts,  377. 

Superstitious  uses,  77,  82. 

Supervision  order,  19. 

Suppletory  oath,  551  n. 

Suppliant, 

judgment  for,  624. 

Supreme  Court  of  Judicature,  360  ef. 
seq. 


Surcharge, 

of  common,  399,  441. 

Surgeons, 

college  of,  224. 
veterinary,  229  n. 

Surmises,  626. 
Surplice  fees,  350. 
Surrebutter,  527  n. 

Surrejoinder,  527  n. 

Surrender, 

of  courts,  309. 
franchises,  22. 

Surrey,  county  of,  383  n. 

Survey, 

court  of,  174. 

of  ship  by  Board  of  Trade,  173, 
174. 
emigrant  ships,  208. 

Surveyors, 

board  of,  152. 

district,  152. 

of  highways,  151. 

Survival, 

of  right  of  action,  403,  579. 

Suspension, 

of  bank  charter,  256  n. 

ecclesiastic,  354,  354  n. 

removal  order,  65. 

right  of  action,  400. 

solicitor,  252. 
pleas  in,  523. 

Swearing  the  jury,  543. 
Swearing  witnesses,  547,  549. 


T. 

Taking,  unlawful,  449. 
Tales  de  circumstantihns,  543. 
Taxation,  local,  75. 
Taxation  of  costs,  240, 
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Taxes, 

settlement  by  paying,  60. 

Technical  instruction,  107, 

Tenant, 

bound  to  give  notice,  427. 
by  elegit,  583  n. 
holding  over,  421,  427. 
liable  to  rates,  70,  71. 

Tender, 

defence  of,  525. 

legal,  what  is,  257,  466. 

Tender  of  amends,  466. 

Tenterden's  (Lord)  Act,  496. 

Tenure, 

disturbance  of,  442. 

Terms, 

business  proper  for,  571  n. 
provisions    as    to,    in    Judicature 

Acts,  572. 
what  were,  570. 

Test  action,  518. 

Testamentaiy  matters,  344. 

Teste, 

of  writ  of  summons,  507. 
an  execution,  576,  577. 
extent,  629. 

Testes,  per,  535  n. 

Testificandum, 

habeas  ad,  654  n. 
subjfu'/ia  ad,  544. 

Testimony, 

perpetuation  of,  484. 

Thames  preservation,  197  n. 

Theatres,  221. 

Things, 

in  possession,  448. 
action,  455. 

Things  real, 

injuries  to,  419. 

Thirty  years  old, 
deeds,  557  n. 


Threats,  405. 

Threshing  machines,  198  n. 

Timber,  436. 

Time, 

for  appealing,  391,  615. 

delivering  pleadings,  531,589. 
to  set  aside  award,  294. 
when  of  essence  of  contract,  472. 

Times,  table  of, 

for  steps  in  action,  589. 
limits  of  action,  501. 

Tippling  Act,  216. 

Tithes, 

rating  of,  70,  71. 
recovery  of,  350. 
subtraction  of,  349. 

Title, 

questions  of,  in  county  court,  321, 
322. 

Title  to  demise,  426  n. 

Toll  collectors,  159. 

Toll  gates,  158. 

Toll,  thorough,  147. 

Toll,  traverse,  147. 

Tolling  right  of  entry,  422. 

Tolls, 

exemptions  from,  159. 
of  turnpikes,  158,  160. 

Tools  of  trade,  279. 

Tortious  feoffment,  421,  422. 

Torts, 

actions  on,  396. 
by  Crown,  622  n. 

Towage,  332. 

Town  causes,  536  n,  537. 

Town  clerk,  28. 

Town  corporate,  24  ct  seq. 
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Town  councillors,  27,  28, 

Town  treasurer,  80. 

Towns  Clauses  Act,  6  n. 

Towns  Improvement  Act  (1847),  151  n. 

Trade,  Board  of,  U,  180,  203,  207. 

Trade,  coasting,  165,  166  n. 

Trade  marks,  455. 

Tradesmen,  Oxford,  7. 

Trades  unions,  95  n. 

Tramways,  200  n. 

Transfer  of  action, 

by  individual  to  individual.  402. 
from  court  to  court,  .333,  334. 
division  to  division,  386. 
into  county  court,  324,  330. 
high  court,  323,  330. 

Transfer  of  ships,  169. 

Transitory  actions,  398. 

Transmission  of  interest, 

in  action,  403. 

ships,  169. 

Traverse, 

in  pleading,  525. 
of  inquisition,  627. 

return  in  iitandaiims,  645. 

Trawlers,  167. 

Treasurer, 

borough,  28. 

Treasury, 

control  of  savings  banks,  92,  96. 

Treaties, 

as  to  fisheries,  186,  187  n. 

Treble  costs,  573. 

Treble  rent,  427. 

Trespass, 

action  of,  generally,  397. 
by  cattle,  273,  275,  440. 
by  or  against  executor,  403. 
de  bonis  asportatis,  451. 
ejectione  Jinnee,  424. 


Trespass — cont. 

on  the  case,  397. 
quare  clausum  f regit,  429. 
time  for  suing  for,  495. 
when  justifiable,  431. 

Trespass  ah  initio,  286,  431. 

Trial, 

assessors  at,  619. 
at  bar,  535. 

nisi  prius,  537. 
before  a  judge,  561. 
referees,  562. 
the  sheriff,  568. 
by  battle,  424. 

certificate,  535  n. 

inspection,  535  n. 

judge,  596. 

jury,  535. 

proviso,  536  n. 

record,  535  n. 

wager  of  law,  452. 

witnesses,  535  n. 
evidence  on,  544  et  seq. 
in  Admiralty  Division,  619. 

camera,  615. 

Chancery  Division,  595. 

county  court,  326. 

Divorce  Division,  615. 

quare  inipedit,  443,  445. 
per  pais,  535. 
without  pleadings,  517. 

Trial,  entry  for,  537. 

Trial,  new, 

generally,  566. 

in  county  court,  328. 

Trial,  notice  of,  536. 

Trinity  House,  178,  180. 

Trinoda  necessitas,  148. 

Triors, 

of  challenge,  540.  542. 

Trover,  397,  452. 

Trustee  Act  (1888),  480,  500. 

Trustee  Acts  (1893,  1894),  475  n,  477. 

Trustee  Belief  Act,  475  n,  477. 

Trustee  Savings  Bank  Act  (1887),  93. 
banks,  89. 
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Trastees, 

appointment  of  new,  83,  83  n, 
enactments  to  protect.  477,  500. 
judicial,  481,  482. 
official,  of  charities,  81. 
of  turnpike  roads,  157. 

Trusts, 

charitable,  80. 
generally,  476. 
turnpike,  157. 

Truth, 

of  defamatory  words,  413. 
libel  (criminal),  414, 

Tubman,  304  n. 

Turning  to  a  right,  423. 

Turnpike  Acts,  197. 

Turnpike  roads, 

commissioners  of,  157. 
generally,  150,  157. 
in  London,  150  n. 

South  Wales,  157  n. 
mortgages  of,  160. 
tolls  for,  150,  158. 
trusts  of,  157. 

Two  witnesses, 

when  required,  551. 


U. 

Ultimate  Court, 
of  Appeal,  392. 

Umpire,  289. 

Uncertificated, 

medical  practitioners,  228,  229. 
solicitors,  238. 

Unchastity, 

imputation  of,  410. 

Unde  nihil  hahet, 
dower,  423. 

Underground  water,  434. 

Underwood,  71,  436. 

Undue 

preferences,  204. 
influence,  607. 


Unexempted  ships,  177. 
Unfenced  machinery,  407. 
Uniformity  of  procedure,  314. 
Union  of  parishes,  56. 
Union  of  unions,  56,  67 
Union  Relief  Acts,  56. 
Unions,  Poor-law,  56,  67. 
Urdus  responsio  testis,  550,  551. 
Univcrsitates,  4,  7. 

Universities, 

colleges  in,  21. 
corporate  body  of  the,  21. 
courts  of  the,  356. 

University  press,  211,  212. 

Unlawful  detainer,  418,  420,  451. 

Unlawful  taking,  451. 

•'  Unlimited"  companies,  16. 
banks,  261. 

Unreasonable 

distress,  286,  432. 
delay,  612. 

Unregistered  companies, 
when  illegal,  13. 

Unseaworthy  ships,  173,  174. 

Unsound  fish,  198  n.,  199  n. 

Uplifted  hand,  549. 

Urban  district,  47. 

Urban  district  council,  47. 

Urban  sanitary  district,  194,  196. 

Urgency  order,  130. 

Urgent  necessity, 

relief  in  case  of,  68. 

Uses,  charitable,  77,  78. 

Uses,  superstitious,  77,  82. 
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Uxque  ad  medium  Jilum  vies,  145,  14(i 

Usurpation, 

of  the  Exchequer,  373  n. 

Queen's  Bench,  371  n. 

Usurpation  of  presentation,  443. 


Vacation,  Long,  572. 

Vacation  judges,  572. 

Vaccination  Acts,  191. 

Vagabonds,  62. 

Vagrant,  62,  138, 

Value,  annual, 
for  rating,  72. 

Valuation  lists,  45,  72. 

Venditioni  exponas,  582. 

Venereal  disease,  197  n. 

Venire  de  novo,  566  n. 

Ventilation, 

of  ships,  171,  172. 

Venue,  in  an  action,  399,  399  n,  521, 
521  n. 

Verbal  slander,  409. 

Verdict, 

entering  judgment  after,  565. 
generally,  558. 

judgment  notwithstanding,  566  n. 
setting  aside,  586. 

Verdicts,  varieties  of, 
false,  558  n. 
privy,  558  n. 
public,  558  n. 
special,  558. 

Verminous  persons,  199  n. 

Veterinary  surgeons,  229  n. 

Vexatious  litigants,  575  n. 


Vicar  choral,  2. 

Vice-chancellors,  369. 

Vice-Chancellor  of  England,  369. 

Vice- warden, 

of  the  Stannaries,  340. 

Vicineto.jury  de,  540  n. 

Vi  et  armis, 

trespass,  397,  397  n. 

View, 

by  judge,  539  n. 
jury,  539  n. 
official  referee,  539  n. 
the  parties,  539  n. 

Vigilantihus,  nun  dormentibus, 
jura  subveniufd,  486, 

Village  greens,  45. 

Visible  means, 

to  pay,  518,  576  n. 

Visitation, 

of  a  corporation,  19. 
lunatics,  131, 

Visitations, 

by  heralds,  358, 

Visiting, 

committee,  126. 
justices,  142  n. 

Visitors, 

determination  of,  22, 
of  corporations,  19. 
colleges,  21. 
hospitals,  20,  363. 
lunatic  asylums,  131. 

committee  of,  126. 
prisons,  145. 

I'ivd  voce  evidence,  544, 

Voir  dire,  547, 

Volenti  mm  Jit  injuria,  465. 

Voluntary  associations,  4, 

Voluntary  schools, 

exempt  from  rates,  71. 

Voluntary  waste,  436. 
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Voluntary  winding-up,  19. 

Volunteers, 

exempted  from  toll,  159. 

Vote, 

refusal  of,  465. 


W. 


Wager  of  law,  452. 

Wages, 

payment  of,  in  priority,  13  n. 

Wages  of  seamen,  172. 

Waiver, 

defence  of,  533. 

Wales, 

former  courts  of,  311  n. 
intermediate  education  in,  110. 
Sunday  closing  in,  218  n. 

Waltham,  chancellor,  365,  365  n.,  36G. 

War, 

prize  of,  375. 

Warden,  Lord, 

of  Stannaries,  342. 

Wards, 

stealing  of,  462. 

Warning  of  caveats,  604. 

Warrant,  admiralty,  617. 

Warrant,  county  court,  327,  428. 

Warrant  for  possession,  428. 

Warrant,  poor  law, 
of  removal,  63,  64. 

Waste, 

action  for,  435,  437  n. 
ameliorative,  437. 
by  conversion,  436. 

tenant  for  life,  437. 
injmiction  to  stay,  437. 
of  timber,  436. 
permissive,  435. 
remedies  for,  437. 
voluntary,  436. 
without  impeachment  of,  437, 


Water, 

conveyances  by,  207. 
diversion  of,  433,  434. 

Water-supply.  199  n. 

Waterworks  Clauses  Acts,  6  n. 

Ways, 

disturbance  of,  434,  442, 

Waywardens,  156. 

Wearing  apparel,  279. 

Weight  of  evidence,  557. 

Welsh     Intermediate    Education    Act 
(1889),  110. 

Westminster, 

courts  at,  377. 

Westminster  school,  108. 

Wife, 

abduction  of,  459. 
battery  of,  462. 
desertion  of,  61,  612,  613. 
evidence  of,  547,  548. 
settlement  of,  65,  66. 

Wilful  damage, 

to  lighthouses,  &c.,  181. 

Wilful  neglect,  613. 

Winchester,  108. 

Winding-up, 

of  benefit  building  societies,  100. 
companies,  17. 

in  county  court,  337. 
savings  banks,  93,  94. 

Wine  and  Beerhouse  Acts,  214. 

Withdrawal, 

of  case  from  jury,  558  n. 
juror,  559. 
part  of  action,  533. 
record,  561. 

Witness, 

sutliciency  of  single,  550,  551. 

Witnesses, 

adverse,  550. 
attachment  of,  545. 
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Witnesses — cont. 

being  interested,  547. 

children  as,  547. 

commission  to  examine,  545. 

depositions  of,  546. 

expenses  of,  545. 

freedom  of,  from  arrest,  545. 

not  bound  to  criminate  themselves, 

549. 
parties  as,  547. 
swearing  of,  549. 
trial  by,  535  n. 
when    excused    from    taking    an 

oath,  548,  549. 
who  may  be,  547. 

Woking  prison,  143  n. 

Words,  defamatory,  409,  410. 

Workhouses, 

lunatics  in,  36,  126,  129. 
of  union,  67,  70. 
sites  of,  75. 

Working  men's  clubs,  95. 

Workmen's  Compensation  Act  (1897), 
404. 

Workmen's  trains,  199  n. 

Workshops,  199  n. 

Wormwood  Scrubs,  143  n. 

Wounding,  406. 

Wreck, 

removal  of,  181. 

Wreck  commissioner,  174. 

Writ  of  execution,  576  et  seq. 

Writ  of  summons, 
original,  506. 
concurrent,  512. 
in  Chancery,  592. 

Probate,  605. 
issue  of,  506. 

indorsements  on,  507,  592. 
service  of,  509. 

notice  of,  in  lieu  of  service  of,  510. 
service  of,  out  of  jurisdiction,  511. 
renewal  of,  512. 


Writ,  original,  506. 
Writings,  libellous,  409  et  seq. 

Writs,  particular, 

accedas  ad  curiam.,  309. 
admeasurement  of  pasture,  441  n. 
ad  qxbod  damnum.,  154. 
certiorari,  64,  65,  662. 
darrcirpi  j^fc.trjit merit,  443. 
de  coH.'tuctudinihus,  438  n. 

cojituiiiacc  capiendo,  855. 

excommunicato  capiendo,  355. 

ventre  in.^jic'iendo,  541  n. 
assistant,  582. 
distrififfas,  576  n.,  599. 
dower,  396. 
n)ide  nihil  habet,  423. 
ejectment,  396. 
elegit,  583. 
enquiry,  568. 
error,  587  n. 
estrepement,  437  n. 
execution,  576  et  seq. 
extent,  628,  629. 
false  judgment,  309. 
fieri  facias,  580. 
formedon,  423. 
habeas  cotpus,  653. 
in  detinue,  452,  457. 

quare  impedit,  396. 
indicavit,  351. 
inquiry,  568. 
justicies,  310. 
levari  facias,  582. 
mainprize,  654  n. 
mandamus,  642. 
mesne,  439  n. 
mart  d^ancestor,  438  n. 
ne  admittas,  445  n. 

injuste  vexes,  439  n. 
novel  disseisin,  438  n.,  442  n. 
of  assize,  423. 

delivery,  452,  457,  578. 

entry,  423. 

enquiry,  536  n.,  568. 

possession,  578. 
original,  506. 
2)one,  309. 
prerogative,  640. 
jjrocedendo,  641. 
prohibition,  647. 
quare  impedit,  420,  443,  445  et  seq. 

inciimbravit,  445  n. 
quo  warranto,  650. 
quod  permittat,  435,  442  n. 
revivor,  579. 


INDEX. 


733 


Writs — cont. 
right,  423. 

proper,  423. 
sur  d'isrlaimer,  438  n. 
of  advowson, 443. 
dower,  31)G. 
scire  facias,  445,  640. 
xignijicavit,  355. 
siiifcena^  544,  545. 
summons,  506. 

renewal  of,  512. 
s^LV  diffclaivirr,  438  n. 
venditioni  Civjnma.s,  582. 
waste,  437  n. 

Writs,  prerogative, 
generally,  640. 

Written  evidence,  546,  609. 

Wrongs,  270. 


Year's  arrears, 

of  rent,  286,  493,  580. 

Year  to  year  letting, 

annual  rating  value,  72. 

Yearly, 

certificate  of  solicitor,  238  n. 

Yeomanry, 

exemption  of,  from  tolls,  159. 

York,  province  of,  345,  346. 

Yorkshire,  ridings  of,  35  n. 
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